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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION
ACHERON MEDICAL SUPPLY, LLC,
Plaintiff,
VS. Cause No. 1:15-cv-1510-WTL-MPB

COOK INCORPORATED, et al.,

N N N N N N N N N

Defendants.

FINDINGS OF FACT AND CONCLUSIONSOF LAW FOLLOWING BENCH TRIAL

A bench trial was held in this casddme the undersigned beginning on April 23, 2019,
on the counterclaim of @k Medical LLC (“Cook”)} The Court, having considered the
evidence submitted at trial, as well as the parties’ post-trial submissions, hereby makes the
following findings of fact and conclusions of law.

In July 2014, Cook and Counterclabefendant Acheron Medical Supply, LLC,
(“Acheron”) entered into a fivegar Distribution Agreement (the theement”). Pursuant to the
terms of the Agreement, Acheron was to serva @istributor (or resellgiof certain of Cook’s
medical devices and products to the Depantnoé Defense Medical Centers (“DOD”) and the
Veterans Administration (“VA”"). Specificall the Agreement stated that Acheron was
appointed as Cook’s exclusive distributor te tI\OD and VA for the products and devices of
Cook’s Endoscopy business unit and a non-excludistebutor for the products of its other
business units. Acheron, which had been formellily 2013, qualified as a small business for

purposes of certain government set-asides, whereas Cook did not; théneidrkzing Acheron

tAcheron’s claims against Cook were resahin favor of Cook at the summary
judgment stage.
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as a distributor, Cook could make more salef¢oVA and DOD than it could by selling to them
directly.

The Agreement provides that “[Acheron] will obtain a FedeuwglpB/ Schedule contract
and use it to sell the Products.” A Fedenapdy Schedule contractkKSS”) is one type of
Multi-Award Schedule contract that the VA entar® with suppliers covering the sale of goods
and services to the VA; the Agreement also coptatas that sales woulte made under various
other types of government coatt vehicles. The Agreemighurther provides that

Cook will pay [Acheron] a commission ofpgrcent (3%) of the purchase price on

all Endoscopy Products sold by [Cook]tive Territory between March 1, 2014

and the date [Acheron] ol its Federal Supply 8edule contract, provided

such Federal Supply Schedule is obtdibg the end of the 2014 calendar year.

After the date [Acheron] obtains itsdreral Supply Schedule contract Cook will

pay [Acheron] a commission on Productattare approved on its Federal Supply

Schule contract at the time of the s@beaccordance with thapplicable rate

(depending on selling party, method of sa&fe.) as set forth in the commission

schedule attached to thAgreement as Exhibit A.

The parties stipulate that Cook paidh&con commissions in the amount of $116,317.81
pursuant to this provision, which whased upon sales made by Cook toMAeand DOD
between March 1, 2014, and December 31, 2014.

It is undisputed that Acheratid not obtain an FSS. It @so undisputethat Acheron
was unable to obtain an FSS because the VAis&of Inspector General (“OIG”) would not
award an FSS to Acheron unless Cook underwe@l&naudit. The OIG audit of Cook was
required by the VA because Acheron was a nempany that did not have a record of
significant sales to the public; thereforepnder to determine whether Acheron’s proposed
pricing of Cook’s products was fair anelisonable, the VA needed to review Cook’s

commercial sales records. Cooldheot anticipated that it woulthve to provide the extensive

information required by the VA in order for Adloa to obtain an FSS; in fact, Ron Walters



testified that he was shockedléarn that it was being requested. Cook ultimately refused to
undertake the burden of the OIG audit. Aftewds apparent that Acheron would be unable to
obtain an FSS audit, Cook attempted to savagelationship with Aweron—after all, there
were other means by which sales could be made to theegiles an FSS—but ultimately
decided to exercise its right to terminate thetract pursuant to tHellowing provision in the
Agreement:

Cook may terminate this Agreementegffive immediately upon written notice to

[Acheron] of the occurrence of a ma#dibreach by [Acheron] of any of its

essential contractual obligatis contained in this Agreement, which is not cured

by [Acheron] within thirty (30) days &dr receiving written notice of the breach

from Cook.

In its counterclaim, Cook asserts a breacbontract claim against Acheron based upon
Acheron’s failure to obtain an FSS. Cook ass#rat it is entitled to a return of the $116,317.81
it paid to Acheron pursuant to the ’sgment as damages for the breach.

The Court finds that Acheron’s admitted ifl@p to obtain an FSS was a material breach

of the Agreement. However, the Court finds that Aate® was excused from this breach by the

force majeure clause in the Agreement.

2Cook acknowledges that its actual damages ttwrbreach are the loss of its profits
from the increased sales of its products ®@@®OD and the VA contemplated by the Agreement,
but concedes that the amount of those lostitgrisf too speculative to form the basis of a
damages award.

3Acheron points to testimony from Ron Walténem trial that it argues demonstrates that
obtaining an FSS was not an essential requirenfahe Agreement. However, the evidence as
a whole, including Walters’ testimony as a wdhahd, most importantly, the Agreement itself—
proves the contrary. The (undisputed) fact #reFSS was not the only means of making sales
to the VA—which is all that the testimony pted to by Acheron expresses—does not render
Acheron’s obligation to obtain an FSS nonessénRather, the evidence as a whole
demonstrates that obtaining an FSS would have provided additional benefits to Cook, and those
benefits were an essential pafits bargain with Acheron.
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“A force majeure clause is defined asantractual provision allocating the risk if
performance becomes impossible or impracticabje,a&sa result of an event or effect that the
parties could not have anpated or controlled.”Specialty Foods of Indiana, Inc. v. City of S.
Bend 997 N.E.2d 23, 26 (Ind. Ct. App. 2013) (quotBigck’s Law Dictionary674 (8th ed.
2004)). However,

the scope and effect of a force majetlerise depends on the specific contract

language, and not on any traditional definition of the term. In other words, when

the parties have defined the nature oEéomajeure in their agreement, that nature
dictates the application, efft, and scope of force majeure with regard to that
agreement and those parties, and reviewmgts are not atberty to rewrite the
contract or interpret it in a manner whithe parties never intended. The party
seeking to excuse its performance undi&ree majeure clause bears the burden

of proof of establishing that defense.

Id. at 27 (citations and internal quotation marks omitted).

The force majeure provisian the Agreement provides:

Neither COOK nor any Affiliate nor [Achen] shall be liable for any delay or

default caused by force majeure, imdihg, without limitation . . . act of

government or ... agency . ... Thetpaffected by such a condition shall use

every reasonable effort to correctadiminate the cause which prevents

performance and resume performance as soon as possible.

It is undisputed that Acheron was unatdebtain an FSS because the VA—a government
agency—required information from Cook thatdRavas unwilling to provide. Thus, it was an
act of a government agency—timsistence that Cook submitam OIG audit—that caused
Acheron to breach the agreement. By the plaiguage of the Agreement, Acheron is not liable
for that breach.

Cook argues that

Black’s Law Dictionary defines as “[ajgvent or effect that can be neither

anticipated nor controlleddnd “an unexpected event that prevents someone from

doing or completing something that he oe $tad agreed or officially planned to

do.” BLACK’'S LAW DICTIONARY (10th ed. 2014). Thelause is not written
to excuse performance inetlevent of any government act. It must be a force



majeure — a government act that “can bihee anticipated nocontrolled,” or a
government act that is “unexpected.”

The Distribution Agreement’s sole focussvan arrangement for contracting with

and making sales to the United States gawemt. If the government triggers the

operation of the force majeure clausagly by sending a request for an audit

then Acheron’s obligations to obtain an FSS contract become illusory as do other

obligations under the Distribution Agreent. Under Acheron’s interpretation,

no matter what the government’s reasoning for denying an FSS application,

Acheron should be excused from thistemgl obligation. If the government buys

less than anticipated, Acheron should be excused of the defined sales goals. Such

an interpretation would render Achersigerformance obligations under the

contract illusory meaningless, atige contract thereby unenforceable.

Dkt. No. 141-1 at 14-15. The Cauejects this argument. Theidence establishes that the OIG
audit requirement—specifically, the extentimfiormation that Cook would be required to
provide to the governmentwasunanticipated by the partiesagdeed, as noted above, Walters
was shocked by it. It is undisguat that the parties had no contekr it; all agree that there was
no way for Acheron to obtain tHeSS without the audit. Applying the force majeure clause to
this situation does not render Acheron’s adign to obtain an FSS illusory; it simply
recognizes that the Agreement did not require Amméor Cook) to fulfillan obligation that was
rendered impossible by an unanticipageent out of its control.

The Court further finds that even if Acheron’s breach was not excused by the force
majeure clause, Cook would not be entitled 'odamages it seeks—a return of the payments it
made under the Agreement. Cook asserts that those payments were “conditioned on Acheron
obtaining an FSS contract by thed of calendar year 2014.” DINo. 141-1 at 10. The Court
finds that the relevant contigprovision is ambiguous on thi®int. The Agreement provides
that the payments are to beded’provided such Federal Sup@ghedule is obtained by the end

of the 2014 calendar year.” This could be raadanaking the payments conditional, but it also

could be read as simply ending Cook’s obligation to make the payments as of December 31,



2014, or when an FSS was obtained, whichever came sooner. The evidence compels the
conclusion that the parties intemidine latter. If the commissiomgere only payable if an FSS
were obtained by the end of 2014, then either thheyld not have been made until an FSS was
obtained or the Agreement wouldve provided for their repaymeahan FSS was not obtained
by that date. But they were made on an omgdiasis, there is no such repayment provision,
and, consistent with Waltergstimony about his understandioigthe provision, Cook did not
ask for repayment when 2014 ended without an FSS in place.

Cook also argues that the payments coretdn appropriate measure of damages for
Acheron’s breach. As Cook correctly recognizése measure of damages in a breach of
contract case is the loss aally suffered by the breachDkt. No. 141-1 at 11 (citin@ana
Companies, LLC v. Chaffee RentdldN.E. 738, 748 (Ind. Ct. App. 2013)).

It is axiomatic that a party injured byeach of contract may recover the benefit

of its bargain but is limited in its recaweto the loss actually suffered. A party

injured by a breach of contract may notgb&ced in a better position than it

would have enjoyed if the breach had not occurred. A damage award must be

based upon some fairly defohstandard, such as cost of repair, market value,

established experience, rentalue, loss of use, loss ofgfits, or direct inference

from known circumstances.

L.H. Controls, Inc. v. Custom Conveyor, €74 N.E.2d 1031, 1043 (Ind. Ct. App. 2012).

Wallters testified that the provisi was added to the Agreement, and the payments were made by
Cook, as consideration for the fact that Achdrad incurred expenses@rto the execution of

the Agreement and would continue to incupexses related to working with Cook and the
government to establish the FSS and other contedmtles to enable it tmake sales of Cook’s
products to the VA and the DOD. Thus, thpagments do not constitute a loss suffered by

Cook as a result of the breach. Acheron perforthedvork and incurred the expenses for which

those payments were compensation. And whildabiethat that work did not ultimately obtain



the result contemplated byeti\greement—an FSS—may have caused Cook damages, Cook
concedes that it may not recover those dambgeause they are too speculative, and Cook has
not cited to any authority for the propositiomtlit may substitute as damages the payments it
made to Acheron that were not made as id@nation for obtaining an FSS, but rather as
consideration for preliminary work performed by Acheron.

For the reasons set forth above, the Court fthds Acheron’s inability to obtain an FSS
constitutes a material breach of the Agreemauitthat, by operation of the force majeure clause
in the Agreement, Acheron is not liable to Cdokthat breach. Altemtively, the Court finds
that even if the force majeure clause didaggply, Cook would not be entitled to repayment of
the commissions it paid to Acheron under thee®gnent. Accordingly, the Court finds in favor
of Acheron and againstd®k on Cook’s counterclaim.

SO (RDERED:6/24/2019

[V Agunn JKW

Hon. William T. Lawrence, Senior Judge
United States District Court
Southern District of Indiana
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