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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

ACHERON MEDICAL SUPPLY, LLC, )
Plaintiff, i
VS. )) Cause No. 1:15-cv-1510-WTL-MPB
COOK INCORPORATED, et al., ;
Defendants. ))

ENTRY ON MOTIONS FOR SUMMARY J UDGMENT AND RELATED MOTIONS

This cause is before the Court on themRitis Motion for Partid Summary Judgment on
the Complaint and for Summary Judgmentthe Counterclaim (Dkt. No. 53) and the
Defendants’ motion for partial summary judgmébkt. No. 56). The motions are fully briefed
and the Court, being duly advis€sRANTS the Defendants’ motion arRENIES the
Plaintiff's motion for the reasons settio below. In addition, the COUBRANTS the Plaintiff's
Motion for Leave to Amend Its Appendix of Bence in Support of Its Motion for Partial
Summary Judgment (Dkt. No. 73) aD&NIES the Defendants’ motion to file a surreply (Dkt.
No. 79), as the issues addraktgerein ultimately are not reial to the Court’s ruling.

. SUMMARY JUDGMENT STANDARD

Federal Rule of Civil Procedure 56(a) paes that summary judgment is appropriate “if
the movant shows that there is no genuine dispstto any material fact and the movant is
entitled to judgment as a mattaf law.” In ruling on a motion for summary judgment, the
admissible evidence presented by the non-moparty must be believed, and all reasonable
inferences must be drawn in the non-movant’s favarante v. DeLucab55 F.3d 582, 584 (7th

Cir. 2009) (“We view the record in the light stdfavorable to the nonmoving party and draw all
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reasonable inferences in thparty’s favor.”). When the Court reviews cross-motions for
summary judgment, as is the case here withrdegathe Plaintiff's claims, “we construe all
inferences in favor of the party againgtam the motion under consideration is madpéciale
v. Blue Cross & Blue Shield Ass®38 F.3d 615, 621 (7th Cir. 2008) (quotation omitted).
“IW]e look to the burden of proof that eaglarty would bear on an issue of trialDiaz v.
Prudential Ins. Co. of Am499 F.3d 640, 643 (7th Cir. 2007) (quotfagntaella v. Metro. Life
Ins. Co, 123 F.3d 456, 461 (7th Cir. 1997)). A pantho bears the burden of proof on a
particular issue may not rest s pleadings, but must show what evidence it has that there is a
genuine issue of materiadt that requires trialdJohnson v. Cambridge Indus., In825 F.3d
892, 901 (7th Cir. 2003). Finally, the non-moviparty bears the burden of specifically
identifying the relevant evidence of record, and ‘tbart is not requiretb scour the record in
search of evidence to defeat a motion for summary judgniinthie v. Glidden Cp242 F.3d
713, 723 (7th Cir. 2001).

Il. EACTS OF RECORD!?

On July 24, 2014, Defendant Cook Medical LLC (“Cook”) and Plaintiff Acheron
Medical Supply, LLC (“Acheron”) entered intofive-year Distribution Agreement (the
“Agreement”). Pursuant to the terms of the égment, Acheron was to serve as a distributor (or
reseller) of designated medical devices amdipcts to the Department of Defense Medical
Centers (“DOD”) and the Veteradglministration (“VA”). Specifically, the Agreement stated

that Acheron was appointed as Cook’s exclslistributor to the DOD and VA for the products

The parties disagree regarding which facésraaterial to the resolution of the issues
before the Court. The Court has included in sigstion the properly supfded facts asserted by
the parties that are necessarptient the reader and thatge as a basis of the parties’
arguments, even though ultimately some of tla@ennot material to the Court’s ruling.
Additional material facts are included in the Gtaudiscussion where ralant to the analysis.
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and devices of Cook’s Endoscopy business umdtaanon-exclusive disbutor for the products
of its other business units. The Agreement provides that:

This Agreement and any instrument, doewt) plan or proedure incorporated

into this Agreement by reference shalhstitute the entire Agreement between

the parties as to the subject matter heagwf supersedes all prior oral or written

agreements as to such subject malNerrepresentations other than those

contained herein are made &yher party to the other.
Dkt. No. 1-1 at 11-12. It further provides tlptjJo amendment, modification, or addition to this
Agreement shall be binding on the parties untedsiced to writing and duly executed by [Cook]
and [Acheron].”Id. at 9.

Acheron asserts that its sales to the DOevte be made primarily through a federal
Multi Award Schedule known as a Distriian and Pricing Agreement (‘“DAPA®.DAPAs are
awarded by the DOD'’s Defense Logistics Age(iBLA”) and are one of the DOD'’s preferred
means of procuremeftUnder a DAPA, product prices ne@gted by a medical manufacturer or
supplier will be honored by the DOD’s prime verslto supply those products to the DOD.
Both Cook and Acheron were DAPA holders. Prior to entering into the Agreement, Acheron
had downloaded the Endoscopy productedisin Cook’s DAPA onto Acheron’s DAPA, and
Acheron’s DAPA was approved hige DOD’s Defense Logistics Agency (“DLA”). Since a

manufacturer’s products can lited on only one DAPA, in order for Acheron to make sales

2Cook disputes this characteriimm of a DAPA, asserting th&fia] DAPA is more like a
listing of approved vendors than'Multi-Schedule Award’ omore properly a multiple-award
schedule.” Dkt. No. 70 at 3.

3In response to this assertion in Acheron&esnent of facts, Cook states that “the DOD
can and does make purchases outside of theADtrough other contracting mechanisms, and
Acheron has not established tRs&PA sales are the ‘primary’ mechanism for such purchases.”
Dkt. No. 70 at 3. Acheron does not so alldgmyever; rather, it states that DAPAs “aree of
the DOD'’s preferred means of procurenieartd thatAcheron’s saleso the DOD were to be
made primarily through a DAPA. DkNo. 54 at 3. That said, ti@ourt notes that the evidence
cited by Acheron does not supportassertion that its sales weoebe made primarily through a
DAPA.



through its own DAPA as distribat of Cook’s products, Cook walihave had to deactivate its
own DAPA. Cook did not do so. The Agreemargkes no reference to Cook transferring its
DAPA sales to Acheron. Cook continuedhtake its own sales directly to the DOD.

The Agreement provided thAtheron was to obtain a FedeSupply Schedule contract
("*FSS”) and use it to sell Cook’s products. B8S is a type of Multi-Award Schedule contract,
not unlike a DAPA, that the VA enters intotiwvisuppliers coverinthe sale of goods and
services to the VA. An FSS is a preferredimed of procurement by the VA and benefits the
FSS holder because, once it is negotiated and ecdtie VA lists the FSS holder’s products in
a national schedule at pre-set prices, which asl@ve to all regional or local VA purchasers.

The Agreement contained the following provision:

Cook will pay [Acheron] a commission ofg&rcent (3%) of the purchase price on

all Endoscopy Products sold by [Cook] ire therritory [defined in the Agreement

as being the VA and the DOD] betweldarch 1, 2014 and the date [Acheron]

obtains its Federal Supply Schedule conttargvided such Federal Supply

Schedule is obtained by thaceof the 2014 calendar yedr.”

Dkt. No. 1-1 at 5. The Agreement further setHi@a commission schedule that would govern the
commission paid to Acheron afftié received its FSS “on produdtsat are approved on its [FSS]
contract at the time of the saleld. The commission schedule included commissions to be paid

after an FSS contract was obtained by Acheromgrdaect sales by Cook in the Territory, i.e.,

to the VA or the DOD.

4Cook paid Acheron a 3% commission og tklevant sales between March 1, 2014, and
December 31, 2014.

SCook cites to this provision &vidence that “[t]he Distribution Agreement contemplated
that Acheron would obtain the FSS ‘by the enthef 2014 calendar year.” The Court does not
read it as contemplating that the R8&uld be obtained by that date, lrather as incentivizing
Acheron to aim for that result.



Prior to execution of the Agreement, Aobie submitted its FSS solicitation (application)
to the VA proposing 1,384 Cook Endoscopydurcats for placement on an FSS. The FSS
procurement process is governed by varioussrate regulations, including Title 48 of the Code
of Federal Regulations (CFR) and the Fedacajuisition Regulations (FAR), specifically FAR
Subpart 8.4 and FAR Part 38. The regulations satethey are designéd ensure that the VA
receives a “fair and reasonable” price for thedoicts to be purchased off the FSS. A person
applying for an FSS therefore must follow an@oercial Sales Practices (“CSP”) format as
prescribed by federal regulatiddee48 CFR § 515.408 (“Solicitatigorovisions and contract
clauses”). That format is dgsied to obtain appropriaand sufficient data so that the assigned
government contracting officer can perform aeranalysis, determine price reasonableness, and
develop objectives for negotiations with redpeche FSS offeror’s proposed pricing.

Pursuant to the applicable regulations:

If you are a dealer/reseller withougsificant sales to the general public,

you should provide manufacturers’ infioation required by paragraphs (1)

through (4) above for each item/SIN offéréf the manufacturer’s sales under

any resulting contract are expectedxceed $500,000. You must also obtain

written authorization from the manufacer(s) for Government access, at any

time before award or before agreeingtmodification, to the manufacturer’s

sales records for the purpose of verifying the information submitted by the

manufacturer. The information is required in order to enable the Government to

make a determination that the offered pre&ctair and reasonable. To expedite the

review and processing of offers, you shtbativise the manufacturer(s) of this

requirement.

48 CFR 8§ 515.408(b)(5). As a recently formed company, Acheron did not as yet have significant
sales to the general public. s&l sales under the proposed FSS waetiipated to be well over
$500,000. Therefore, the only way Acheron daabtain an FSS was if Cook allowed the VA

access to its sales records. Cook etaxta release that read as follows:

Cook Medical, LLC agrees to provide acsés the Veterans Administration those
sales records between Cook and Achaviedlical Supply, our contracted vendor



for medical devices purchased by VA Medali Centers, and all other needed

records to support thisontract award. The sgbeirpose of providing access to

this information will be to verify information submitted by the Dealer/Reseller

(Acheron Medical Supply) to the Veterans Administration.

Dkt. No. 68-4 at 2. The release is signed lop&d Walters on behalf of Cook and dated June
10, 2014. Acheron asserts that a version of & argginally signed on #t date, but language
was inserted and the new version, set fobibve, was signed by Walters after the Agreement
was executed.

An FSS offer is reviewed by a contractioificer in the VA’s fice of Acquisition,
Logistics and Construction. The contractirffjoer may request the VA Office of Inspector
General’s (OIG) involvement in pre-award, pasvard, and other regsied reviews of FSS
proposals and contracts. T¥& OIG’s involvement is standd where, as here, a new
solicitation proposal with an estimated valué660,000 or more is made by a reseller that does
not have significant commercial sales and who will be representing the manufacturer’s
information.

On August 14, 2014, the VA OIG sent a leteCook asking Cook to submit certain
preliminary information as part of its pre-axd review of the proposal submitted by Acheron.
The letter stated that its objective was to deiee: (i) if the CSP and supporting data were
accurate and complete; (ii) whether offered prigese equal to or better than those offered to
the manufacturer's most favored customers; thigse customers who received discounts better
than those offered to the Government andythaly volume or other consideration upon which
those discounts were based; (iv) the aacyiof information provided by Cook and Acheron
related to any rebate or incentive-type prograamnst (v) the identity of those customers who

could serve as an approge tracking customer under the Price Reduction Claukst of

eleven items of preliminary information requestedtart the review (hemafter referred to as



the “OIG audit”) was attached as Enclasuéy to the letter. The VA OIG gave Cook until
September 5, 2014, to submit the requested inform&tion.

Cook refused to supply the information respael by the OIG. Acheron attempted to
determine if it could circumvent Cook’s refusalcooperate with the OIG audit, such as by
sharing selected pricing information with thentracting officer. However, on December 28,
2014, the VA sent Acheron a letteatlstated, in relevant part:

Per the solicitation’s instructions and Procedural Guideline #22 the offeror and
the manufacturer must provide dated June 30, 2008, when a dealer/reseller does
not have significant commercial sales thommercial Sales Practices (CSP) and
other datd. The dealer/reseller must also provide written authorization from the
manufacturer for Government access to its sales records, in order for the
Government to make a fair and reasonable price determination. In your case,
Acheron did provide the gned authorization lettdrom Cook on June 2014,

stating that the manufacturer would provide Government access to its confidential
sales data.

Accordingly, the entire proposal packagas forwarded to the Office of Inspector
General (OIG) for pre-award revievOn August 14, 2014, the OIG forwarded a
request for preliminary review matais to both Acheron and Cook with a
suspense date of September 5, 2014. Ti&kdd receive some of the originally
requested information from both part@sor to the suspense due date. On
September 10, 2014, Acheron spoke with ¢bntracting officer and indicated
their desire to provide dependent information outk of the OIG request.
Acheron indicated that they were caimg that information for both Cook and
themselves and would be sending it onréiew. After reviewing this provided
information from both Cook and Acheron contracting does not feel comfortable
that this information is enough to gatside of the OIG initial request.

Acheron and Cook have been unwillingaimvide a complete response to the
information that was requested by the Olthe requested data is required to
review sales data, discounts, evaluaisiness practices, establish a basis of
negotiations, and facilita a (subsequent) fair and reasonable pricing
determination. It is noteithat, to date, Acheron armt/Cook have not provided
their complete, requested information to the OIG for review. Therefore, due to
lack of information and non-receipt mfquired information in accordance with

®The parties dispute the amount of time arfdreft would have taken Cook to provide
the requested information. That fact is ndéévant to the Court’s solution of the instant
motions.

"This nonsensical sentencdrighe original letter.
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CSP-1 Commercial Sales Practices Format, Point (5), this proposal package is a
“no award” this proposal is being retexhuntil that information can be provided
for review of this award.

Please submit the required informatioraitimely manner for review of this
contract award. . . . .

If you do not wish to continue withithpackage pleasetlas know at your

earliest convenience. In the futureaifanufacturer's CSP is required for

review, please ensure thenufacturer’s cooperation advance and ensure both

parties have sufficient time and oesces to support the endeavor.

Dkt. No. 55-7.

After learning of the VA’s letter, Walters seamt email to his superior, David Breedlove,
Cook’s Chief Financial Officer,dvising that Cook “will need tprovide the OIG access to all
Cook Endoscopy pricing for their review and deteation of what is fair and reasonable.”

After meeting with Breedlove, Walters instruc#&cheron to resubmit the FSS application to the
VA OIG, telling Wesley Pate of Acheron, “[whre good to go.” Pate resubmitted the proposal
to the VA.

Walters also sent two emails to offigalf the VA, one dated January 27, 2015, and the
other dated February 27, 2015, in which he esged Cook’s willingness tmoperate with the
OIG audit. However, on about March 23, 2015, at the diten of Breedlove, Walters
informed Acheron that Cook had decided ngbtrtoceed with the OIG audit after all. In
response, Pate sent an email to Walters suggetstat, in light of Cools position, “[ijn order to
avoid the look of unwillingness to lsmit to the government audit process again, we feel that the
best solution would be for us to exchange out the Cook submitted products for another vendor
that we represent. In doing so we can hopefulyntain our current status of resubmission for

the FSS and avoid Cook rejecting to submit ®@@HG requirements.” Dkt. No. 55-6 at 4.

Walters responded by email dated April 6, 2015, lesaigreed with “youdecision to utilize



another company to continue yagaquisition of the FSS contradt.only makes sense, as the
outlook for Cook at this point remains dofubiat best for the near termld. at 3. In that emaill,
Walters also definitively stated that Cook woualat be using Acheron to sell to the DOD, as
Cook would be doing that directly through its own DAPA. Walters continued:

However, as opportunities present thelveg on fbo.gov and other venues within
the VA segment we will gladly welcome an opportunity to work with you on
setting up specific business oppmities as they present. We have both spent a
tremendous amount of time and money to date for a fraction of the expected
outcomes. We'll chalk that up as exgece gained from lessons learned. No
harm no foul.

Going forward, | think we would like teee Acheron bring Cook some significant
value in the form of new business opjpoities in the VA. This will be the
catalyst for getting togethéw strategize on busines$o be very honest with no
national contract in play, no nationmatwork of contacts in the VA, limited
exposure to the MSPV players and ngioeal or national sales force there is
simply very limited resources from wii¢o develop any meaningful strategy
from. | really like you guys and sincerely want to see you succeed, however |
don’t think we are at a point where we deve a meaningful relationship that
will bring value to both parties. As lated on our last call, the contract remains
in place and we will continue to cader business opportunities with Acheron
under the terms and conditions of that agreement.

Id. On April 14, 2015, Frank Lauch of Acheromsa detailed email response to Walters
protesting Cook’s abandonment of the Olgalia process and other actions by Cook.
On July 1, 2015, Cook issued Acheron a thttéy notice to cure, stating that Acheron
was “in material breach of the followirggsential contractual obligations™:
1) Inability to obtain a Federal Supply@&xdule contract and use it to sell the
Endoscopy products.
2) Inability to provide Cook access td=aderal Supply Schedule contract for
Endoscopy products at pricitigat it acceptable to Cook.
3) Failure to use its best efforts to protm, solicit and expand the sale of the
Products within the Territory.

Dkt. No. 15-2. Cook then terminated the Agreement on July 31, 2015, based on Acheron’s

failure to cure.



[ll. DISCUSSION

In its Complaint, Acheron asserts a oidor breach of contract, alleging that Cook
breached the Agreement by “prevent[ing] Aarefrom making sales toOD medical centers
through its DAPA by deciding to witraw authorization to Achen to sell its products to the
DOD medical centers, in direct anthterial breach of the Agreemnehat specifically designated
Acheron as exclusive and nonetxsive distributor of Cook pducts to DOD medal centers”
and by “prevent[ing] Acheron frombtaining an FSS contract by reiing to cooperate with an
OIG audit that had been prpttated by Cook’s own actions preventing Acheron from
demonstrating a history of sales of Coo&ducts by not allowing Acheron to sell Cook’s
medical products to DOD medicalrters in violation of the Agrement.” Dkt. No. 1 at § 44,
45. In its Answer, Cook asserts a counterclainbfeach of contract against Acheron. Acheron
moves for summary judgment EsCook’s counterclaim and summauglgment as to liability
on its own breach of contract claim againebk. Cook moves for summary judgment as to
Acheron’s complaint.

A. Cook’s Motion for Summary Judgment

In its motion for summary judgment, Coolgaes that Acheron’s claim for breach of
contract is without merit. The Agreement paes, and the partiesrag, that Indiana law
governs this dispute. Under Indiana law,

Construction of the terms of a written o@ut generally is a pure question of law.
The goal of contract interpretation is to determine the intent of the parties when
they made the agreemenithis court must examine the plain language of the
contract, read it in context and, whenepessible, construe it so as to render
every word, phrase, and term meanirigiinambiguous, and harmonious with the
whole. If contract language is unambous, this court may not look to extrinsic
evidence to expand, vary, or explain thetinment but must determine the parties
intent from the four corners of the instrument.

8The Court has considered all six o tharties briefs in making this ruling.
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Layne v. Layne77 N.E.3d 1254, 1265 (Ind. App. 2017) (citatiemsitted). In this case, the
parties do not point to any ambiguitythe language of the Agreemt, and the Court agrees that
it is unambiguous. Thus, the Court must begiaiialysis by looking ahe plain language of
the Agreement.

Acheron asserts that Cook breached thee@gient by refusing to cooperate with the
OIG audit, thereby preventing Acheron fraintaining an FSS. As Cook points out, the
Agreement contains no provisioratrexpressly mentions an @kudit. However, Acheron
argues that the force majeure clause in the é&mgent obligated Cook to cooperate with the OIG
audit. The provision in question provides:

Neither COOK nor any Affiliate nor [ACHEBN] shall be liable for any delay or

default caused by force majeure, imihg, without limitation . . . act of

government or . .. agency . . .. The party affected by such a condition shall use

every reasonable effort to correct or eliminate the cause which prevents

performance and resume performance as soon as possible.
Dkt. No. 1-1 at 9. The plain languagetbis term belies Acheron’s argumer@eeWisconsin
Elec. Power Co. v. Union Pac. R. CB657 F.3d 504, 507 (7th Cir. 2009) (“[A] force majeure
clause must always be interpreted in accordariiteits language and context, like any other
provision in a written contract, raththan with reference to iteme.”). The provision does not
requireboth parties to “use every reasable effort to correct or eliminate the cause which
prevents performance”; it requires “the parffgeted by such a condition” who, after correcting
or eliminating the cause, must “resume perfarogaas soon as possible.” It was Acheron’s
ability to perform its obligation under the comdr#hat was caused by the government action, and

therefore it was Acheron, not Codhkat was the “party affecte@dnd on whom the force majeure

clause imposed a duty.
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Acheron also points to several legal prinegthat it argues reqeid Cook to cooperate
with its efforts to obtain aRSS contract, including cooperagiwith the OIG audit. First,
Acheron characterizes Cook’s pasit that its duties under the Agreement are determined by the
language of the Agreement itself as “a nmaadist position [that] perhaps might have had
currency in some precincts in th8th century,” and argues, citivgood v. Lucy, Lady Duff-
Gordon 22 N.Y. 88 (1917), that “the law haspsince moved beyond that.” However,

Indiana courts zealously def@ the freedom to contra®eoples Bank & Trust

Co. v. Price,714 N.E.2d 712, 717 (Ind. Ct. App. 1999). “The existence of
express terms in a valid contract precludes the substitution of and the implication
in law of terms regarding the subjecttiea covered by the express terms of the
contract.” Zoeller v. E. Chicago Second Century, 1204 N.E.2d 213, 221 (Ind.
2009) (citations omittedSee also, New Welton Homes v. Eckr8&0,N.E.2d

32, 35 (Ind. 2005) (Courts must not displ#we contractually specified rights and
remedies but “must leave to the individpalkties the right to make the terms of
their agreements as thegain fit and proper, and . . . enforce them as agreed
upon.”).

State v. Int'| Bus. Machines Corfl N.E.3d 150, 160 (Ind. 2016). “Primitive” or not, Indiana
law still very much eschewsadlpractice of courts inferring tlas that the parties have not
included in their unambiguous contracts.

That said, Acheron is correct that Indidras recognized the prevention doctrine, as the
Indiana Court of Appeals has noted:

[IJn Hamlin v. Steward622 N.E.2d 535, 540 (Ind. Ct. App. 1993), we recognized

the rule that a party may not rely on tadure of a condition precedent to excuse

performance where that party’s own actasrinaction caused the failure. When a

party retains control over when the cdiwh will be fulfilled, it has an implied

obligation to make a reasable and good faith effort to satisfy the conditidn.

“The Hamlin doctrine prevents a party from aofscontractual sabotage or other

acts in bad faith by a party that cause the failure of a conditinigna State

Highway Comm’n v. Curtis/04 N.E.2d 1015, 1019 (Ind. 1998).
Rogier v. Am. Testing & Eng’'g Cor.34 N.E.2d 606, 621 (Ind. App. 2000). That doctrine

applies to a condition precedentarcontract, which is “a coittn that must be performed
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before the agreement of the parties becomes anlgiredintract or that must be fulfilled before
the duty to perform a specific obligation arise€.drtis, 704 N.E.2d at 1018. “Such conditions
are generally disfavored and must ke explicitly within the contrackasso v. Warsaw
Orthopedic, InG.45 N.E.3d 835, 840 (Ind. App. 201%ansfer denied45 N.E.3d 1211 (Ind.
2016) (citingScott—Reitz Ltd. v. Rein Warsaw Assags8 N.E.2d 98, 103 (Ind. App. 19953ge
also Krukemeier v. Krukemeier Mach. & Tool C861 N.E.2d 885, 889 (Ind. Ct. App. 1990)
(“Conditions precedent are disfavored and ninasstated explicitly.”). “When the required
action to be taken is an gl part of the contract, i$ not a condition precedentSassp45
N.E.3d at 840. In this case, the Court is rtwinced that the Agreement’s requirement that
Acheron obtain an FSS contract is, in fact, a comaliirecedent, rather than “integral part of
the contract.”Cf. Town of Plainfield v. Paden Eng’'g €843 N.E.2d 904, 915 (Ind. Ct. App.
2011) (noting that a condition precedent wasteitay the following language: “the Surety’s
obligation under this Bond sharise after . . .”).

Even assuming that it is a condition preceédas the parties appear to, the Court
disagrees that the prevention doctrine imposedtyaon Cook to submit to the OIG audit. While
Acheron cites to the Restatement (Second)arft@acts § 245 as support for its argument, the
comment to § 245 states that “[t]he rule statethis Section only apj@s, however, where the
lack of cooperation constitutes a breach, either of a duty imposed by the terms of the agreement
itself or of a duty imposed by a term suppliedivy court.” Similarly, Restatement (Second) of
Contracts 8§ 225, also cited by Acheron, makes#rcihat “non-occurrence of a condition is not
a breach by a party unless he is uralduty that the condition occur.”

When one party chooses to use the institution of contract to induce the other party

to cause an event to occur, he maysddoy making the event a condition of his

own duty (Introductory Notéo this Topic). Or he may do so by having the other
party undertake a duty that the event oc@urhe may do both. But, as Subsection
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(3) makes cleal term making an event a condition of an obligor’s duty does not
of itself impose a duty on the obligee anel tlon-occurrence of the event is not of
itself a breach by the oblige®nless the obligee is under such a duty, the non-
occurrence of the event giweise to no claim against him. The same term may,
however, be interpreted notly to make an eventandition of the obligor's

duty, but also to impose a duty on the obligee that it occur. And even where no
term of the agreement imposes a duty ghabndition occur, the court may supply
such a term. See § 204.

Id. (emphasis added). This idea also is foundilliston’s treatise, which notes that “there is no
prevention when the conduct which allegedlgvanted performance was permissible under the
terms of the contract.” 13 Williston on Contract3%11 (4th ed.). To illustrate this principle,
Williston cites towhitt v. Godwin139 S.E.2d 841 (Va. 1965), which he summarizes as follows:

Another case illustrating the princigdieat there is no prevention when the
conduct which allegedly prevented penmf@ance was permissible under the terms
of the contract dealt wita contract under which the plaintiff promised to
relinquish his right to acqre the stock of a corporation in which the defendant
was the principal stockholder in considera of the defendant's promise to return
the $12,000 which the plaintiff had paioMard the purchase price of the stock.
The money had been paid to a mortgagempany, and the defendant was having
difficulty getting it back. He allegedly geiested a release from the plaintiff,
which was refused for various reasohnise court summarized the defendant’s
argument:

In his grounds of defense [the defendant] admitted the execution of
the contract, but asserted that [the plaintiff] wrongfully prevented
him from collecting $6,000 dhe $12,000 which he sought from

[the mortgage company]; that he was thus excused from
performance of a portion of the comtt, and that his liability to

[the plaintiff] was limited to $6,000.

The court then summarized the significacts and rejected the defendant’s
argument, saying:

In the present case the terms @ Written contract are clear and
unambiguous. Under its provisiotige only promise made by [the
plaintiff] was to give up his rightb acquire 248 shares of stock in
[the corporation], in consideration of [the defendant’s] promise to
pay him $12,000 six months frofa specified date]. [The
defendant’s] promise to pay wassahute. It was neither expressly
nor impliedly conditioned upon [th@aintiff's] signing a release

so [the defendant] might obta$6,000 from [the mortgage
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company]. Thus, [the plaintiff's] refusal to sign the release was not
wrongful and in excess of hisgal rights under the expressed or
implied terms of the written contract. [The defendant’s] failure to
qualify his promise, so as to make the failure of [the plaintiff] to
sign a release an available esedor not paying $6,000 of the
$12,000, rendered unavailable the alleged condition as a defense
against a recovery for nonperformance.

... [t would reasonablyppear that if it was intended that [the

defendant's] payment of ti$42,000 was conditioned upon [the

plaintiff's] signing a release, ¢hcontract prepared at [the

defendant’s] direction would hawen expected to include the

said condition as a part of the writteontract ... It igshus apparent

that [the defendant] assumed the risk, which was known to him

when the contract was entered into.
Id. So, too, in this case,ghequirement that Acheron obtain FSS contract is not qualified by
a requirement that Cook submit to an OIG aublib such obligation on behalf of Cook is found
in the Agreement, and the prevention doctrine does not create one.

Acheron also suggests that the Indiana Commercial CH2I&”) supplies the requisite

duty. Indiana Code § 26-1-1-203 provides th@&rgwontract governed by the ICC “imposes an
obligation of good faith in its performance or emfement.” However, this provision applies to

“a specific duty or obligationnder the contract,” Comment tiniform Commercial Code § 1-

203; it does not createdaity where none exist<f. McArdle v. Peoria Sch. Dist. No. 15@5

*None of the cases cited by Acheron with regard to the ptiewetioctrine suggest
otherwise. Each of them involved the failure of a party to perform a duty that existed in the
contract. See Rogier734 N.E.2d 606 (contract createctkesive right to sell and therefore
defendant had a duty not to hinder plaintiff's ability to make shlailin v. Steward622
N.E.2d 535 (Ind. App. 1993) (duty of fulfilment obndition precedent—sale of motel—rested
in defendant, who therefore had a good faith effort to fulfillAguaSource, Inc. v. Wind Dance
Farm, Inc, 833 N.E.2d 535 (Ind. App. 2005) (samendition precedent was requirement of
approval by AquaSource’s board, which AquaSotnae a duty to make a good faith effort to
bring about)A.L. Maddox v. Wright489 N.E.2d 133 (Ind. App. 1986) (plaintiff had duty to
accept payoff from defendant and refusalldoso excused defendant’s nonperformance);
Billman v. Hensel391 N.E.2d 671 (Ind. App. 1979) (condition precedent was purchasers
obtaining financing; purchasers failedn@ke good faith effort to do so).
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F.3d 751, 755 (7th Cir. 2013) (“The obligation of goodhfand fair dealing is used as an aid in
construing a contract under lllinois law, but does not created@pendent cause of action. Nor
does it permit a party to enforce an ohtign not present ithe contract.”)Wilson v. Career
Educ. Corp, 729 F.3d 665, 675 (7th Cir. 2013) (also appdyillinois law) (“Rather, the implied
covenant of good faith is usedasonstruction aid tosaist the Court in dermining whether the
manner in which one party exercised its disoreunder the contracteiated the reasonable
expectations of the parties whiney entered into the contract.”)f the Agreement had imposed
a duty on Cook to cooperate in an OIG auditassist Acheron in obtaining an FSS contract,
then it would have had a duty to do so in géaith. But no such obligation is placed on Cook
by the Agreement.

Next, Acheron argues that is well settled undeindiana law that, unless the contract
provides otherwise, all applicable law in forceha time of entry into the agreement impliedly
forms a part of the agreement without any need feiatement to that effect.” Dkt. No. 67 at 23.
Acheron further invokes th€hristiandoctrine, pursuant to whi@mpplicable federal regulations
are incorporated into federal camits. Thus, Acheron argues,

48 CFR 8§ 515.408(b)(5) would have beead into any FSS contract between VA

and Acheron in its role as reselt#rCook Medical’s products. By the same

token, those requirements must alsadsa into the Agreement between Cook

Medical and Acheron, under which Acbarwas to obtain an FSS to sell Cook

Medical’'s products, and under which Cook Mediwould directly reap benefits.

Dkt. No. 67 at 24. Acheron cites no authority for the extension @€ thistian doctrine beyond
federal contracts to comitts between private parties that retatéederal contracts. Further, as
Cook points out, the regulationt@id by Acheron did not plac@aobligation on Cook, as the

party to be represented by Acheron. Rattiey obligated Acheromas a “dealer/reseller

without significant sales to trgeneral public,” to obtain andgaride certain information from
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Cook in its application for an FSS contradtherefore, while unddndiana law “[a]ny
agreement between the parties must be considemhjunction with applicable statutes that
govern the relationship,” the relgtion at issue did not governetinelationship between Acheron
and Cook, but rather Acheranrelationship with the VA?

Finally, Acheron argues th&wook “waive[d] any right it had teefuse to cooperate with
the VA OIG’s request for information regarding its sales records” by “sign[ing] a written
statement expressly authorizing the VA to hageess to its sales records” and by Walters’
statement to Acheron that “[w]e are good to gath regard to the audit, followed by the two
emails to officials of the VA, one datedniimary 27, 2015, and the otidated February 27, 2015,
in which he expressed Cook’s willingness to carape with the OIG audit. Dkt. No. 54 at 20-
21. However, the Agreement did not give Coak ‘thght to withhold is cooperation with the
audit”; rather, the Agreement did not obligateok to do so. Acheron énefore is not really
arguing that Cook waived its rights under &greement; rather, it is arguing that Cook
undertook additional obligations ne¢t forth in the Agreement. However, the Agreement
contains both an integration clause—thusibgrany additional obligtions being added by

actions prior to its execution-rd a provision that no amendméatt “shall be binding on the

%Acheron’s argument that “[r]ead intoetth\greement, Section 515.408(b)(5) made it
mandatory for Cook Medical, as a matter of léavallow the VA access to its sales records
where, as here, (i) Acheron was a reseller reptesy its products, (i) Acheron did not have
significant sales to the geneplblic, and (iii) the sales und#re resulting FSS contract were
expected to exceed $500,000” is simply incorrdzkt. No. 67 at 24. The regulation made it
mandatory for VA to require certain infortran from Acheron befe awarding it an FSS
contract. It imposed no obligatiam Cook to provide that information.
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parties unless reduced to wnigi and duly executed by Cook anccfferon],” Dkt. No. 1-1 at 9,
which neither the written authorizatidmor the emails from Walters satisfy.

In addition to the failure to cooperat&mthe OIG audit, Acheron alleges that Cook
breached the Agreement by refusing to deaai@ok’s DAPA, thereby “effectively preventing
Acheron from making any Endoscopy salethim DOD through its own DAPA.” Cook again
points out that the Agreement does not regjitito deactivate its own DAPA, and, indeed,
contemplates that it would contie to sell directly to the DOD and the VA, it simply would be
required to pay Acheron commission those sales. While Acheron asserts that its sales to the
DOD were to occur via its DAPA and distinguishHeetween those salasd sales to the VA by
means of an FSS contract, the Agreement in fact does not provide for any payment of
commission by Cook to Acheron (other thanQook’s own sales) until “[a]fter the date
[Acheron] obtains its Federal Supgschedule contract.” Dkt.&N 1-1 at 5. Acheron argues that
“acceptance of this extreme interpretation ef Agreement would efféiwely read a central
provision—Article |, § 1 appoiimig Acheron as exclusive digiutor of Endoscopy products—
out of the Agreement” and cites 2A C.J.S. AgeB 325 for the proposition that “[a] principal
who grants an exclusive territory to an agentthe sale of the principal’s products may not
compete with the agent in sellitige products in the territory.” Heever, that same section also
provides:

A contract which creates an exclusive ageto sell will not be held to create an

exclusive right to sell, thugrohibiting direct sale bthe principal, unless the

contract expressly confers such exclagight upon the agent or contains other

language indicating thatelparties intended to prohibit a direct sale by the

principal or to guarantee the agent anaaission in the event of such a sale.
Although the agency contract need rqgpressly designate the agency as an

1The parties dispute the date on which thigtem authorization wasigned by Walters.
There is no dispute, however, tlitatvas not signed by Acheron atitht it does not purport to be
an amendment to the Agreement.
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exclusive agencyn intent to give an agent the exclusive right to sell in a territory
must appear from unequivocal terms or by necessary implication.

2A C.J.S. Agency 8 325 (footnotes omitted).e Agreement in this case does not evince an
intent to give Acheron the exclus right to sell in the territory, thereby precluding direct sales
by Cook. To the contrary, the Agreement contenaeglatich direct sales will continue, expressly
referring to commissions being basedpart, on the “selling party.” OkNo. 1-1 at 5. Itis this
contract term that would be rendered superfluous if testeé distributor” weregead to create an
exclusive right to sell rather thgunst an exclusive agency to sell.

For the reasons set forth above, the Cinodis that the Defendants are entitled to
summary judgment on Acheron’s breach of contcéaiin, both as it relates to the OIG audit and
DAPA sales. Accordingly, the Defenata’ motion for summary judgmentGRANTED.

B. Acheron’s Motion for Summary Judgment

Acheron’s motion for summgijudgment on its own breach of contract claims is
DENIED in light of the Court’s ruling above.

Acheron also moves for summary judgmentCook’s counterclaim against it for breach
of contract. Besides arguingathit is entitled to summary judgent on the counterclaim for the
reasons already discussed in the conteawk’s motion for summary judgment, Acheron
advances two additional arguments. First, it {soia the statement by Walters in his April 6,
2015, email that despite the fact that Achesramuld no longer be pursuing an FSS for Cook’s
products, “As | stated on our last call, the caat remains in place and we will continue to
consider business opportunitieglwAcheron under the terms anondlitions of that agreement,”
Dkt. No. 55-6 at 3, and argues that “Cook Medalab relinquished its dlty to terminate the
Agreement based on Acheron’s alleged ‘breadlits obligation to obtain an FSS when it

elected to continue the Agreenaeifter notifying Acheron that it had failed in that obligation and
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that Cook Medical would no longeatrticipate in efforts by Achen to obtain an FSS to sell its
products.” Dkt. No. 54 at 24. Aeron fails to cite any casesttsuggest that Indiana follows
the principles cited by Acheron, as set fortlthe Restatement (Firstf Contracts § 309 and 5
Williston on Contracts 8§ § 684, 687-88 (Rev. Ed. 19@h)any event, as described by Acheron,
those principles apply to an “electing partydt] has continued taccept benefits under the
contract.” Dkt. No. 54 at 25. Acheron parib no benefits thaZook received under the
contract after the April 6, 2015, email, nor does it explain what Walters could have meant by
“the contract remains in place.” Cook wasder no obligation to pay Acheron any further
commission under the Agreement unless and itidtained an FSS f&@ook’s products, and
there is no dispute that Acheron would notloeng so. Therefore, while Walters may have
wanted to salvage some sort of relationshigvben the two parties, and while he might have
believed that relationship could be gowed by the Agreement, it could not.

Acheron also argues that once Cook electedrtninate the agreement, it then could not
seek damages for its breach. That argunsentthout merit and is not supported by the case
cited by Acheron. Rather, that case specifically swthat “[t]he doctrine oélection of remedies
applies only where a party has chosen one dgraad later pursues another remedy which is
repugnant to or inconsistewith the remedy selectedParke v. First Nat. Bank of Elkhab71
N.E.2d 1317, 1319 (Ind. App. 1991). Acheron doeserptain how it would be inconsistent for
Cook to seek damages caused by Acheron’s bretahtefminating the contract because of that
breach. Accordingly, Acheron has not demonsttdhat it is entitled to summary judgment on

Cook’s counterclaim.
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V. CONCLUSION

For the reasons set forth above, the RlEsmmotion for summary judgment (Dkt. No.
53) isDENIED; the Defendants’ motion for sunamy judgment (Dkt. No. 56) SGRANTED;
the Plaintiff’'s Motion for Leave to Amend Its Apndix of Evidence in Support of Its Motion for
Partial Summary Judgment (Dkt. No. 73\ GRANTED and the Clerk is dicted to note on Dkt.
No. 55 that it has been replaced by Dkt. No.&f8] the Defendants’ motion to file a surreply
(Dkt. No. 79) isDENIED. The Court will request that Mégstrate Judge Brookman meet with
the parties to determine what remains to be dotigis case, which nowroceeds only as to the

counterclaim, so that a newalrdate can be set.

[V higinn Jﬁww_

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana

SO (RDERED:9/28/17

Copies to all counsel of reabvia electronic notification
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