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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
SEAN CLOVER,
Plaintiff,
No. 1:15ev-01513JMS-MPB

CHAPLAIN SMITH,

Defendant.

N N N N N N N N N N

Entry Discussing Motion for Summary Judgment

Plaintiff Sean Clover, an Indiana inmate, brings this action alleging thage wwhiwas
incarcerated at the Correctional Industrial Facility (“CIF”), his rightptactice his religion
guaranteed by the First Amendment was violated when Friday Islamimoaluiprayer time was
modified from 1:00- 3:00 p.m. to 12:08-2:00 p.m! The remaining defendant, Chaplain Smith,
moves for summary judgment and Clover has responded. For the following reasons, Smith’s
motion for summary judgment [dkt 28] gsanted.

|. Standard of Review

Federal Rule of Civil Procedure 56(a) provides that summary judgment is apieréipria
the movant shows that there is no genuine dispute as to any material fact and the snovant i
entitled to judgment as a matter of law.” In ruling on ation for summary judgment, the
admissible evidence presented by the-mmving party must be believed and all reasonable
inferences must be drawn in the Amovants favor.Hemsworth v. Quotesmith.com, In476

F.3d 487, 490 (7th Cir. 2007Jerante v. [@Lucg 555 F.3d 582, 584 (7th Cir. 2009) (“We view

! Clover had also alleged mquestfor injunctive relief under the Religious Land Use and
Institutionalized Persons Act, but that claim was dismisseshootwhen Clover was transferred
out of CIF.
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the record in the light most favorable to the nonmoving party and draw all reasonatdadat
in that partys favor.”). However, “[a] party who bears the burden of proof on a particular issue
may not ret on its pleadings, but must affirmatively demonstrate, by specific factualtimiega
that there is a genuine issue of material fact that requires tdahisworth 476 F.3d at 490.
Finally, the noAamoving party bears the burden of specifically idgimg the relevant evidence
of record, and “the court is not required to scour the record in search of evidence tcadefeat
motion for summary judgmentRitchie v. Glidden Co242 F.3d 713, 723 (7th Cir. 2001).
Il. Facts

During the time that Clover’s dlas in this case arose, he was incarcerated at CIF and
Smith was the Chaplain at that facility August of 2015, Clover filed amformal grievance
regarding the scheduling of Islamic Jummabmmahis an Islamic community prayer service,
conducted on Fridays, which involves a sermon by an Imam, followed by a prayer.

On August 25, 2015, Chaplain Smith responde@ltw/er’s informal grievance noting
that “all chapel movement is from 2200 p.m. for all groups,” and that he “consulted with
Islamic Chapdin Aleem prior to and after scheduling Islam group#n’further investigation of
his grievance, on September 9, 2015, Chaplain Smith indicated to Superintendent Wendy Knight
that other facilities visited by Islamic Chaplain Aleem, including Miami Correaliéacility,
Indiana State Penitentiary, and Pendleton Correctional Facility, have themaluservices the
same time as CIF.

Chaplain Smithkdoes not dispute th&lover’'s desire for a differentirne for Jummah is

based on hisincerely held beliefsbut explairs that CIF offers general servicastended to

2 Clover objects to the admission of evidence regarding information Chaplain Aleeitigoito

Smith concerninghe scheduling of prayer time as inadmissible hearsay. But this evidence is not
inadmissible hearsay because it is not being used to prove the truth of ChaplamisAlee
statements, but to show Chaplain Smith’s efforts in consideringeC$ogrievance regarding
prayer timeSeefFed. R. Evid. 801(c).



accommodate a wide variety of Muslim practices, and does not adopt the practicgs of an
specific Muslim sect. Clover coulebntinue to attendfriday services with the general Muslim
community in corporate worshipCIF weekly religious services balance the needs of corporate
worship and accommodating a wide variety of Muslim practices and times when vaunteer
could be present at the facility.

David Liebel is the Directoof Religious and Volunteer Services for the IDOC. As the
Director of Religious and Volunteer Services for the ID@E oversees religious and volunteer
policies, and provides technical assistance to facilities. On September 15, 205 résponded
to Clover’'s Level Il FormalGrievanceAppeal stating that “There are a variety of teachings and
understandings of the proper time for Jummah, whether it may be combined with othes. praye
It is impossible for the IDOC to accommodateery understanding, nor does the department
attempt to state which view is correct.”

Correctional Industrial Facility Policy and Operational Procedure 01-Q3id@he policy
governing religious programs and worship services. Operational Proced08101 provides
the policy for approval of religious programs and worship services. It providestirihp&
“Religious programs approved by the Facility Head/designee shall be ssthédwin equitable
manner and with regard to facility security, order, resources, and manage&tdff shall be
assigned to supervise religious programs as needed to provide adequatey sewlrit

orderliness.”

3 Clover responds that his beliefs regarding the appropriate time for Juanenabt specific to a
small sect, but reflect a general teaching of the Muslim faith. But Smith hast®devidence
that many other Muslim inmates participate in Jummah as scheduled and that the s#l#otion
time was based on a consultation withMaslim Chaplain. This is sufficient to suppaat
conclusion thatSmith based thecheduhg for Jummahon an accommodation of as many
Muslim inmates as possible.



The IDOC currently houses approximately 1,150 Muslim offenders. The IDOC utilizes
islamicfinder.org to calculatprayer times, which is endorsed by the Islamic Society of North
America, and approved by Muslim staff chaplains at the IDOC. Clover camwernb attend
Friday Jummah with the general Muslim community every week.

[11. Discussion

Chaplain Smith movesof summary judgment on Clover's claim, arguing that he is
entitled to qualified immunity. “Qualified immunity protects officers performingmriSonary
functions from civil liability so long as their conduct does not violelearly established
statutoryor constitutional rights that a reasonable person would know aldustafa v. City of
Chicagq 442 F.3d 544, 548 (7th Cir. 2006). Analysis of the qualified immunity defense requires
a consideration of: (1) whether the plaintiff's statutory or constitutional rigate violated and
(2) whether the rightvas clearly established at the timiel. “To be clearly established, a right
must be sufficiently clear that every reasonable official would have uoddr#tat what he is
doing violates that right.Ashegoft v. atKidd, 563 U.S. 731, 7412011). Courts may decide
qualifiedimmunity cases on the ground that a deferidaattion did not violate a clearly
established right without reaching the question of whether a constitutional rightiolated at
all. See Pearson v. Callahab55 U.S. 223, 236 (2009).

Smith argues that he is entitled to qualified immunity because there is no clearly
established law that the rescheduling of prayer time at issue here violategl’<ClBwst
Amendment rights. Smith statdsat the scheduling of Jummah was based on a consideration of
multiple factors, including the accommodation of other Muslim prisoners and volunteeeslto |
the service. It also included consultation with a Muslim Chaplain regardingatbaation of

prayer times. Smith further points out that Clover was never extlfrden participating in



Jummah as scheduled at CIF. According to Smith, based on these facts, it was hot clear
established that he violated Clover’s rights.

In response, Clover identifies no specifically analogous case to hisdi@ra. He cites
casea related to the provision of a religious diet in prisseeKoger v. Bryan523 F.3d 789 (7th
Cir. 2008);Willis v. Comm’r Ind. Dep’t of Corr.753 F.Supp. 2d 768 (S.D. Ind. 2010), but cases
based on religious diet issues are not similar enough to Clover’s claim regardsuipéioelling
of prayer to provide clearly established law which would govern Smith’'s actioogerCilso
argues that Smith is not entitled to qualified immunity because he did know or should have
known that his actions placed a substantial burden on the free exercise of his religiasebe
Clover was prevented from participating in Jummah prayer at the time Cloveredelieas
appropriate. While he has not cited a sufficiently analogous case edtablishes that Smith’s
conduct was unconstitutional, Clover could defeat Smith’'s qualified immunity defgnse b
presenting evidence that Smith’s conduct was such an obvious violation of the gonatitut
right that a reasonable official would know without guidance from a cAsicroft v.al-Kidd, —

— U.S. —131 S.Ct. 2074, 2083 (201()o defeat a qualifiednmunity defense, a plaintiff
need not point to a case that is factually identical to the present suit, but “eprsiieglent must
have placed the statutory or constitutional question beyond dgbétege v. Pelzer536 U.S.
730, 739-40 (2002).

Clover has not demonstrated that a reasonable official in Smith’s position would have
known that he was violating Clover's rights and therefore has not defeated thigedjual
immunity def@se because. In fact, applicable daseexists to support a conclusion that even if
prison officials make prayer time unavailable to certain inmates, they havelated the First
Amendment if the decision to do so is reasonably related to legitimate penologitedtmSee

O’Lone v. Estate of Shabazi§2 U.S. 342, 353 (1987) (“The very stringent requirements as to



the time at which Jumah may be held may make it extraordinarily difficult for prison officials
to assure that every Muslim prisongrable to attend that service. While we in no way minimize
the central importance of Jumu’ah to respondents, we are unwilling to hold that pristaisoffic
are required by the Constitution to sacrifice legitimate penological objectives tenthd) see
alsoHall v. Sutton 581 F. App’x 580, 583 (7th Cir. 2014)Prison officials do not violate the
First Amendment when they reschedule religious services because abtifliets due to group
activities or the unavailability of supervisory chaplains ountgers to lead servic&s.Hadi v.
Horn, 830 F.2d 779, 7888 (7th Cir.1987) (no First Amendment violation when prison
cancelled prayer service because of schagliconflict and no chaplain). Here, there is no
evidence that Clover was excluded froneatling the Jummah service. While it was held at a
time that Clover believed was incorrect, deciding when to schedule this seagdeased on a
number of legitimate factors, includintpe accommodation of other Muslim prisoners and
volunteers to lead theerviceandconsultation with a Muslim Chaplain regarding the calculation
of prayer timesBased on these facts, Smith could not have known that he was violating Clover’s
First Amendment rights.
V. Conclusion

For the foregoing reasons, defendant Chaphumth is entitled to qualified immunity
against Clover’s claims. His motion for summary judgment [dkt 28jrented. Judgment
consistent with this Entry shall now issue.

IT ISSO ORDERED.

Date: 3/10/2017 Omdw\mxw m

/Hon. Jane l\/ljagéra>s-Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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