
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 
 
HILL FULWIDER PC, 
 
                                             Plaintiff, 
 
                                 vs.  
 
SWINDELL-DRESSLER INTERNATIONAL 
COMPANY, 
TRAVELERS INDEMNITY COMPANY, 
                                                                               
                                             Defendants.  
______________________________________ 
 
TRAVELERS INDEMNITY COMPANY, 
SWINDELL-DRESSLER INTERNATIONAL 
COMPANY, 
TRAVELERS INDEMNITY COMPANY, 
SWINDELL-DRESSLER INTERNATIONAL 
COMPANY, 
 
                                      Counter-Claimants, 
 
                                 vs.  
 
HILL FULWIDER PC, 
KEITH  HAYS, 
                                                                               
                                     Counter-Defendants. 
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       No. 1:15-cv-01554-JMS-TAB 
 

 

ORDER DENYING MOTION TO DISMISS 
 

 Plaintiff/Counter-Defendant Hill Fulwider, P.C. (“Hill Fulwider”), initiated this litigation 

against Defendants/Counter-Claimants Swindell-Dressler International Company and Travelers 

Indemnity Company (collectively, “SDIC”), alleging various legal claims seeking to recover 

almost $300,000 in attorney’s fees that Hill Fulwider claims to be owed.  [Filing No. 1.]  In 

response, SDIC asserted counterclaims against Hill Fulwider for legal malpractice and breach of 

fiduciary duty.  [Filing No. 55.]  Hill Fulwider has filed a Motion to Dismiss SDIC’s breach of 
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fiduciary duty claim, arguing that it is duplicative of the legal malpractice claim based on the facts 

alleged.  [Filing No. 38.]  For the reasons that follow, the Court denies Hill Fulwider’s Motion to 

Dismiss.  [Filing No. 55.] 

I. 
STANDARD OF REVIEW 

 Federal Rule of Civil Procedure 8(a)(2) “requires only ‘a short and plain statement of the 

claim showing that the pleader is entitled to relief.’”  Erickson v. Pardus, 551 U.S. 89, 93 (2007) 

(quoting Fed. R. Civ. Pro. 8(a)(2)).  “Specific facts are not necessary, the statement need only ‘give 

the defendant fair notice of what the . . . claim is and the grounds upon which it rests.’”  Erickson, 

551 U.S. at 93 (quoting Bell Atlantic v. Twombly, 550 U.S. 544, 555 (2007)).   

A motion to dismiss asks whether the complaint “contain[s] sufficient factual matter, 

accepted as true, to ‘state a claim to relief that is plausible on its face.’”  Ashcroft v. Iqbal, 556 

U.S. 662, 678 (2009) (quoting Twombly, 550 U.S. at 570).  In reviewing the sufficiency of a 

complaint, the Court must accept all well-pled facts as true and draw all permissible inferences in 

favor of the plaintiff.  See Active Disposal, Inc. v. City of Darien, 635 F.3d 883, 886 (7th Cir. 

2011).  The Court will not accept legal conclusions or conclusory allegations as sufficient to state 

a claim for relief.  See McCauley v. City of Chicago, 671 F.3d 611, 617 (7th Cir. 2011).  Factual 

allegations must plausibly state an entitlement to relief “to a degree that rises above the speculative 

level.”  Munson v. Gaetz, 673 F.3d 630, 633 (7th Cir. 2012).  This plausibility determination is “a 

context-specific task that requires the reviewing court to draw on its judicial experience and 

common sense.”  Id.   
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II. 
RELEVANT BACKGROUND 

 
The relevant background is set forth from the allegations of SDIC and Travelers’ Amended 

Counterclaim, [Filing No. 55], which the Court must accept as true pursuant to the applicable 

standard of review at this stage of the proceedings.1  The Court emphasizes that these allegations 

are considered to be true only for purposes of deciding the pending motion. 

Hill Fulwider initiated this litigation in October 2015, seeking to recover almost $300,000 

in attorney’s fees that it claims to be owed for previous legal representation of SDIC.  [Filing No. 

1.]  In response, SDIC asserted counterclaims against Hill Fulwider based on the alleged actions 

of a Hill Fulwider attorney—Keith Hays—who represented SDIC in asbestos litigation in Indiana 

and Illinois.2  [Filing No. 55 at 11.]  Mr. Hays settled at least three cases against SDIC without 

SDIC’s knowledge or consent.  [Filing No. 55 at 11-12.]  Mr. Hays also failed to advise SDIC that 

he had entered into those settlements.  [Filing No. 55 at 12.]  SDIC incurred sanctions as a result 

of Mr. Hays’ misconduct, was forced to pay settlements to which it did not agree, and incurred 

attorney’s fees it otherwise would not have incurred.  [Filing No. 55 at 13.]  Hill Fulwider knew 

that Mr. Hays had settled at least one unrelated case for another client without authority to do so, 

but it did not supervise, monitor, or otherwise prevent Mr. Hays’ misconduct with regard to SDIC.  

[Filing No. 55 at 13.]  Hill Fulwider was also aware that Mr. Hays was the subject of a disciplinary 

complaint.  [Filing No. 55 at 14.]  Despite this, Mr. Hays and Hill Fulwider continued to represent 

                                                 
1 The Court granted SDIC leave to amend their counterclaim after briefing was complete on the 
pending motion to dismiss, ordering both parties to file supplemental briefs addressing the effect 
of the Amended Counterclaim.  [Filing No. 54.]  The Court’s references to SDIC’s allegations are 
exclusively from the Amended Counterclaim.  [Filing No. 55.] 
2 SDIC asserts third-party claims for legal malpractice and breach of fiduciary duty against Mr. 
Hays, [Filing No. 55 at 11-15], but Mr. Hays has filed an Answer to those claims, [Filing No. 71], 
and they are not at issue in the pending motion. 
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SDIC in multiple asbestos cases without disclosing the prior settled cases.  [Filing No. 55 at 14.]  

SDIC “should have been dismissed from most or all of the cases because it did not manufacture or 

sell the product which allegedly caused plaintiffs’ damages.”  [Filing No. 55 at 14-15.] 

SDIC asserts counterclaims for legal malpractice and breach of fiduciary duty against Hill 

Fulwider.  [Filing No. 55 at 11-15.]  Hill Fulwider has moved to dismiss the breach of fiduciary 

duty claim as duplicative of the legal malpractice claim.  [Filing No. 38; Filing No. 59.]  SDIC 

opposes that motion, [Filing No. 44; Filing No. 60], and the Court will now address the merits of 

the pending motion. 

III. 
DISCUSSION 

 
Hill Fulwider asks this Court to dismiss SDIC’s breach of fiduciary duty counterclaim 

against it because that counterclaim allegedly relies on the same substantive allegations as the legal 

malpractice counterclaim.  [Filing No. 39 at 4-7.]  Hill Fulwider emphasizes that the breach of 

fiduciary duty claim relies on the “case within a case” analysis that also must be done for the legal 

malpractice claim.  [Filing No. 39 at 8-9.]  Hill Fulwider argues that it does not matter if SDIC 

seeks different relief for each claim.  [Filing No. 39 at 9-11.]  Although Hill Fulwider concedes 

that SDIC “slightly modified the factual allegations” in response to the pending motion after being 

granted leave to do so, it still contends that the amended breach of fiduciary duty counterclaim is 

legally deficient because it relies on the same example of alleged malpractice as the legal 

malpractice claim.  [Filing No. 59.] 

In response to the pending motion, SDIC argues that the breach of fiduciary duty 

counterclaim is not duplicative of the legal malpractice claim.  [Filing No. 44.]  It emphasizes that 

under Indiana law, it can seek disgorgement as a remedy for the equitable breach of fiduciary claim 

and it cannot seek that remedy under the legal malpractice claim.  [Filing No. 44 at 2-3.]  
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Additionally, in contrast to a legal malpractice claim, a breach of fiduciary duty claim does not 

require the plaintiff to prove financial harm from the agent’s misconduct.  [Filing No. 44 at 2.]  

SDIC emphasizes that the breach of fiduciary duty claim is based on additional allegations that go 

beyond what is necessary for legal malpractice, specifically that Mr. Hays, while employed by Hill 

Fulwider, continued to represent SDIC in the settled cases and other asbestos cases while 

continuing to conceal the settlements from SDIC.  [Filing No. 60 at 4.]  Finally, SDIC emphasizes 

that this case is still in its early stages and that it should be allowed to conduct discovery on the 

pending claims.  [Filing No. 44 at 5-6; Filing No. 60 at 5.] 

The Court is exercising diversity jurisdiction over this action.  28 U.S.C. § 1332.  Federal 

courts deciding state law claims under diversity jurisdiction apply the forum state’s choice of law 

rules to select the applicable state substantive law, unless a party raises a choice of law issue.  

McCoy v. Iberdrola Renewables, Inc., 760 F.3d 674, 684 (7th Cir. 2014) (citations omitted).  Both 

parties apply Indiana law, and the Court will do the same. 

It is well-established that “plaintiffs in federal court are not required to plead with precision 

legal theories or detailed facts.”  Benuzzi v. Bd. of Educ. of City of Chicago, 647 F.3d 652, 664 

(7th Cir. 2011).  In Indiana, “[t]o prove a legal malpractice claim, a plaintiff must establish: 1) 

employment of the attorney (duty); 2) failure of the attorney to exercise ordinary skill and 

knowledge (breach); 3) proximate cause (causation); and 4) loss to the plaintiff (damages).”  

Flatow v. Ingalls, 932 N.E.2d 726, 729 (Ind. Ct. App. 2010) (citing Thayer v. Vaughan, 798 N.E.2d 

249, 255 (Ind. Ct. App. 2003)).  To prove a breach of fiduciary duty claim, a plaintiff must 

establish:  (1) the existence of a fiduciary relationship; (2) a breach of the duty owed by the 

fiduciary to the beneficiary; and (3) harm to the beneficiary.  Farmers Elevator Co. of Oakville, 

Inc. v. Hamilton, 926 N.E.2d 68, 79 (Ind. Ct. App. 2010). 

https://ecf.insd.uscourts.gov/doc1/07315476024?page=2
https://ecf.insd.uscourts.gov/doc1/07315587270?page=4
https://ecf.insd.uscourts.gov/doc1/07315476024?page=5
https://ecf.insd.uscourts.gov/doc1/07315587270?page=5
https://www.westlaw.com/Document/N6A5002403C8911E18753CAB8A07CA78D/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ie2b7cd2316b711e49488c8f438320c70/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_684
https://www.westlaw.com/Document/Ib67b7b69b43f11e093b4f77be4dcecfa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_664
https://www.westlaw.com/Document/Ib67b7b69b43f11e093b4f77be4dcecfa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_664
https://www.westlaw.com/Document/I0647552ea9e411df952a80d2993fba83/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_729
https://www.westlaw.com/Document/If7251ed6d44411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_255
https://www.westlaw.com/Document/If7251ed6d44411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_255
https://www.westlaw.com/Document/I286b177e50f911dfae65b23e804c3c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_79
https://www.westlaw.com/Document/I286b177e50f911dfae65b23e804c3c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_79


6 
 

 Hill Fulwider does not dispute that it owed a fiduciary duty to SDIC.  This makes some of 

the cases on which it relies inapposite.  See Town of Goodland v. Kessler Tank Co., Inc., 2014 WL 

1319509, at *2 (N.D. Ind. 2014) (dismissing breach of fiduciary duty claim because of insufficient 

allegations to establish fiduciary relationship between two parties that conducted an arm’s length 

business transaction).  Moreover, SDIC correctly points out that Hill Fulwider does not cite any 

Indiana precedent holding that a plaintiff cannot pursue both a legal malpractice claim and a breach 

of fiduciary duty claim.  In fact, a breach of fiduciary duty claim has been described as “entirely 

different” from a legal malpractice claim.  Price Waicukauski & Riley, LLC v. Murray, 47 F. Supp. 

3d 810, 825 (S.D. Ind. 2014).  One way in which these claims are different is the damages that a 

plaintiff can recover.  A breach of fiduciary duty claim is an equitable claim for which a defendant 

can be required to disgorge all compensation received during the time it was breaching the 

fiduciary duty, even if the plaintiff cannot demonstrate a financial loss.  Wenzel v. Hopper & 

Galliher, P.C., 830 N.E.2d 996, 1001 (Ind. Ct. App. 2005); see also Prime Mortg. USA, Inc. v. 

Nichols, 885 N.E.2d 628, 659 (Ind. Ct. App. 2008) (“we have previously held that one breaching 

a fiduciary duty may be required to disgorge all compensation received during the breach”).  

Conversely, “the measure of damages in a legal malpractice case is the value of the plaintiff’s lost 

claim.”  Schultheis v. Franke, 658 N.E.2d 932, 939-40 (Ind. Ct. App. 1995). 

 In addition to the distinct nature of these legal claims, some of the allegations SDIC makes 

in its amended pleading to support its breach of fiduciary duty claim are independent of the 

allegations it makes to support its legal malpractice claim.  [Filing No. 55 at 11-15.]  For example, 

SDIC’s legal malpractice claim alleges that Hill Fulwilder failed to exercise reasonable care in 

performing legal services by failing to adequately supervise Mr. Hays, despite SDIC’s allegation 

that Hill Fulwider was aware that Mr. Hays had previously settled at least one case for an unrelated 

https://www.westlaw.com/Document/I3c8736f8bba111e39ac8bab74931929c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/I3c8736f8bba111e39ac8bab74931929c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/I50afc9f042ad11e490d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7903_825
https://www.westlaw.com/Document/I50afc9f042ad11e490d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7903_825
https://www.westlaw.com/Document/Ia2485b13f88511d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_1001
https://www.westlaw.com/Document/Ia2485b13f88511d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_1001
https://www.westlaw.com/Document/Ia3162830115a11ddb7e483ba170699a5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_659
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client without authority and was the subject of a disciplinary complaint.  [Filing No. 55 at 12-13.]  

SDIC’s breach of fiduciary duty claim makes similar allegations, but it also alleges that Hill 

Fulwider’s breach of fiduciary duty stems from: 1) its continued representation of SDIC in multiple 

asbestos cases after failing to disclose the previously alleged malpractice; and/or 2) its continued 

representation of SDIC in cases in which had no liability because it did not manufacture or sell the 

product at issue.  [Filing No. 55 at 14-15; Filing No. 60 at 4-5.] 

 For these reasons, the Court must deny Hill Fulwider’s Motion to Dismiss.  [Filing No. 

38.]  Indiana law sets forth distinct legal elements for legal malpractice and breach of fiduciary 

duty claims, and Hill Fulwider points to no authority that a party cannot pursue both at the same 

time.  Additionally, through its amended pleading, SDIC clarifies the alleged factual basis for each 

of these claims.  While the allegations may somewhat overlap, they are not duplicative.  Finally, 

given that this litigation is at the pleading stage, it is simply too early to conclude that SDIC cannot 

prove both a legal malpractice claim and a breach of fiduciary duty claim as a matter of law.  The 

Court’s ruling on the pending motion should not be read as an endorsement regarding the ultimate 

success of these claims, however, given that SDIC may have to overcome issues of vicarious and 

direct liability to actually prevail against Hill Fulwider. 

IV. 
CONCLUSION 

 
For the reasons stated herein, the Court DENIES Hill Fulwider’s Motion to Dismiss 

SDIC’s Breach of Fiduciary Duty Counterclaim.  [Filing No. 38.] 

 

 

 
 
 

Date: 2/2/2017
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