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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
RAYMOND STROMINGER,
Plaintiff,
V. Case No1:15-cv-01654TWP-MPB

INDIANA DEPARTMENT OF CORRECTIONand
C. NICHOLSON,

Defendans.

N N N N N N N N N N

ENTRY GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DIRECTING ENTRY OF FINAL JUDGMENT

|. BACKGROUND

This matter is before the Court onMotion for Summary Judgment filed by the
Defendants, Indiana Department of Correction (“IDOC”) and Lt. C. Nicholson Kicholson”)
dkt [48]. The Plaintiff, Raymond Strominger (“Mr. Strominger’ls an inmatevho is currently
confinedat the Pendleton Correctional Facility but was formerly incarceratee @abash Valley
Correctional Rcility (“Wabash Valley”). He is confined to a wheelchaiiThe incidents giving
rise to the claims in thamended ©@mplaint all occurred at Wabash Valley.

When the Court screened thenended ©mplaint, it allowed Claim 1 to proceelaim
1 alleges that Mr. Strominger was denied access to outdoor recreation faemwveonths,
beginning in December 2013, because Lt. Nicholson failed to timely and properly aepair
wheelchair ramp.Mr. Strominger alleges that these circumstancelatad his rights under the
Americans with Disabilities Act, 42 U.S.C. § 12161,seq(the “ADA”), the Rehabilitation At
29 U.S.C. § 794"Rehab Act”), and the Eighth and Fourteenth Amendments to the United States

Constitution. The ADA and Rehab Act claims were allowed to proceed against the IDOE.
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constitutional claims for damages are proceeding against Lt. Nicholson ndivisiual capacity
only. Mr. Strominger seeks compensatory and pundiaages.

For the reasons explained in this Enthg DefendantsM otion for SummaryJudgment is
granted.

. SUMMARY JUDGMENT STANDARD

The purpose of summary judgment is to “pierce the pleadings and to assess the proof in
order to see whether there is a genuine need for tNgtsushita Electriéndustrial Co. v. Zenith
Radio Corp, 475 U.S. 574, 587 (1986ummary judgment is appropriate when the movant shows
that there is no genuine dispute as to any material fact and that the mowsitier t® judgment
as a matter of lawFed. R. Civ. P56(a). A “material fact” is one that “might affect the outcome
of the suit.” Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986) 0 survive a motion for
summary judgment, the nanoving party must set forth specific, admissible evidence showing
that there is a material issue for tridlelotex Corp. v. Catretg77 U.S. 317, 323 (1986). The
court views the record in the light most favorable to themawing party and draws all reasonable
inferences in that party’s favorDarst v. Interstate Bands Corp, 512 F.3d 903, 907 (7th Cir.
2008). It cannot weigh evidence or make credibility determinations on summary jutigmen
because those tasks are left to the-fiacter. O’Leary v. Accretive Health, Inc657 F.3d 625,
630 (7th Cir. 2011).

A dispue about a material fact is genuine only “if the evidence is such that a reasonable
jury could return a verdict for the nonmoving partyAhderson v. Liberty Lobby, Ine77 U.S.
242, 248 (1986).1f no reasonable jury could find for the raroving party then there is no

“genuine” dispute.Scott v. Harris550 U.S. 372, 380 (2007).



I1l. DISCUSSION

A. Undisputed Facts

The following statement of facts was evaluated pursuant to the standaf@ishsabove.

That is, this statement of facts is not necessarily objectively true, but asmhsasy judgment
standard requires, the undisputed facts and the disputed evidence are presdmelight t
reasonably most favorable to Mtromingeras the nonmoving party with respect to the motion
for summary judgment.SeeReeves v. Sanderson Plumbing Products, B®0, U.S. 133, 150
(2000).

At all times relevantMr. Stromingerwas incarcerated at Wash Valley.He uses a
wheelchair, and this lawsuit relates to a wheelchair ramp that led fromusisigainit, the secured
confinement unit (“*SCU”), to the outdoor recreation area. Before December 201rdtninger
had been using the ramp without issuBkt. [85]-1, p. 18, lines 147; p. 19, lines 40
(Strominger Deposition)Sometime in December 2018 was on his way to outdoor recreation
when he discovered a hole in the ramp. Amended Complaint, dkt. [5], p. 6; dkt, [8318, lines
18-25; dkt. [68], T 19 (Strominger’s Declaratiomlr. Strominger believes that if the wheel of his
wheelchair went into the hole he would have been flipped out of his chair, although this never
actually occurredDkt. [85]-1, pp. 2829. Hedoes not know if he could have maneuvered around
the hole because he stopped using the ramp after discovering the hole. Dkt. [85]-1, p. 24, lines 5-
25; p. 25, lines4L7. Mr. Strominger alleged in thtmendedComplaint that he “would not try to
use the ramp again as it is too unsaf®Kkt. [5], p. 7, 1 6. Further, hedoes not allege that Lt.
Nicholson or anyone else prohibited him from trying to use the damaged &aagkt. [5].

In contrast to what he pled in thenended ©mplaint andn grievances, Mr. Strominger

testified during his deposition that he wanted to use the ramp, but that staff would ndtiadlow



to use it. Specifically, Mr. Strominger testified that staffasordered by Lt. Nicholson that Mr.
Strominger was not allowed tse the rampDkt. [85]-1, p. 43, lines 4-25; p. 44, lines 1-18lr.
Strominger does not remember the names of any officer who prevented him fngnthesiamp.
Id., p. 48.

Lt. Nicholsondisputes ever tellinlyir. Strominger that he was not allowed &euhe ramp.

Id., p. 44, lines 25; p. 45, line 1.Lt. Nicholson testified that he did not issue an order that Mr.
Strominger or any other offender not be allowed to use the r&sa. Lieutenant, Lt. Nicholson

would have been aware if such an order had been issued in the SCU, and he is unaware of ther
being such an order. Dkt. [48]-1, 1 10.

Mr. Strominger was housed in administrative segregation, and offenders in adiniristra
segregation are placed in mechanical restraints when they are escoued e facility. Lt.
Nicholson has always understood that Mr. Strominger would receive statbassig he wanted
to use the ramp and go to outdoor recreatikoh, 1 23. Lt. Nicholson testified that if he had
been aware of staff not allowing MBtrominger to use the ramp, he would have taken appropriate
steps to make sure Mr. Strominger had access to the recreatiohdar§dl 1.

Mr. Strominger contacted Lt. Nicholson in December 2013 regarding issthethevramp.
Answer, dkt. [25], T 4; dkt. [68], 11 48D. Lt. Nicholson inspected the ramp in January 2014.
After inspecting the ramp, Lt. Nicholson determined that the ramp was damagédthucould
still be used.He also believed that the hole in the ramp could be avoidéd. [48]-1, 1 56.
While Lt. Nicholson believed the ramp was in usable condition, he also determihe&dshtioauld
be repaired with woodld., 7. The ramp was exposed to the outside conditions, so it would get
wet when it rainedDkt. [85]-1, p. 26, lined0-17. Mr. Strominger testified that thataswhy the

ramp became damagdd.



In an internal email dated January 24, 2014, related to a discussion of repairingphe ram
Lt. Nicholson stated that the “current ramps are a hazabkt. [48]-2. Notwithstanding his
statement, Lt. Nicholson still believed that the ramps were safe and apdpruse with staff
assistanceDkt. [48]-1, 1 9.

On April 27, 2014, Mr. Strominger tried to go to outside recreation but when the officer
pushing him saw the ramp, he stopped and pulled Mr. Strominger back and said he was not going
to chance pushing him into the holehe officer then pushed Mr. Strominger back to his dekt.

[68], 1 21. Mr. Strominger filed an informal grievance about the ramp on April 27, 20i4.

[48]-7, p. 4. This grievance was assigned # 8214, p. 1. He complained that the ramp had a
“big hole” in it and he had been “told by Sgt. Busbe over 3 months ago it was fixed, but it is not
and only getting worse.’ld., p. 4. On April 28, 2014, Lt. Nicholson responded to the informal
complaint that “[t]his is scheduled to be totally replaced by a new concrete don’t have a
completion date yet.'Dkt. [48]-7, p. 4.

On April 29, 2014, in his formal grievance, Mr. Stromingeated that “[tjhe other day
when | used the ramp, 4/27/14, my front wheel on my wheel chair almost wentthhauigole,
which would have flipped me head first out of my wheelchald?, p. 3. Mr. Strominger also
complained that the ramp “has becosoeunsafe that | am unable to use it at all in fear that | will
get hurt, therefore leaving me unable to have access to the outside rec aléa . . .”

On May 1, 2014, shortly after grievance #82140 was filed, Lt. Nicholson investayaded
photographedhe ramp in its damaged conditioiseedkt. [48}3. This photograph accurately
depicts the ramp in its damaged condition. Dkt. [48]-1, { 13; dkt. [85]-1, p. 23, lines 14-24.

On May 12, 2014, Lt. Nicholson reported to the grievance specialist that he had

investigated Mr. Strominger’s complaint and the handicapped ramp was tegpegmiredwith



wooduntil a concrete ramp is completeDkt. [48]-7, p. 8. On June 2, 2014, the facihtified
Mr. Strominger thathe ramp had been repairedl., p. 10.

On May 16, 2014, Lt. Nicholson photographed the repaired reé®epdkt. [48]-4. This
photograph accurately depicts the ramp after it had been repaired with D&bd48]-1, 1 14;
dkt. [85]-1, p. 34, lines d. Mr. Strominger did not have issuegh the ramp when it was repaired
with wood, although he testified that it became rotted sometime Rktr[85]-1, p. 34, lines 10
23; p. 37, lines 6-25.

Mr. Strominger filed a second grievance about the ramp on or about June 18Th@14.
grievancewas assigned #83037, and complained that the ramp developed anothBkihdk8]-
8. Mr. Strominger also complained that “[t]his ramp is only made out of thin plywood &hd it
exposed to all the elements 2011 when the ramp was first installed it needed to be constructed
out of concrete, not plywood . . . This plywood ramp needs to be replaced with a concrete ramp.”
Id.

B. Kirton, the Offender ADA Coordinator at Wabash Valley, investigated the ramp in
response to grievance #83037. On June 30, 2014, B. Kirton stated in relevant part that:

an investigation into allegations of an ADA violation was conducted . . . The current

wheelchair ramp has been repaired by Maintenance staff and is safe to bA used.

work order has been submitted to the facgitylaintenance Department to replace

the current wheelchair ramp with a concrete ramp. The new ramp will be

constructed as time and resources allow.
Id. In addition, Lt. Nicholson investigated the ramp sometime around June 11, 2014, and
determined thathe prior repair had still held up, and that the ramp was in usable condin.
[48]-1, 1 15.

Mr. Strominger filed a third grievance around September 22, 20h4. third grievance

was assigned #84713Among other things, Mr. Strominger complainedtttize ramp had



developed a hole, and that it was not properly repaired befbreStrominger also continued to
complain that the ramp was not made of concrBtet. [48]-9, pp. 1, 3.

Lt. Nicholson issued a response to grievance #84713 on October 24y2@&le he stated,
“I have reviewed the complaint of Offender Strominger, Raymond # 1608d.complaint is
that the handicapped ramp located on the B-1000 range is danfdgedamp is damaged and is
scheduled to be repaired this week.” Dkt. [48]-9, p. 1.

G. Eaton, Physical Plant Director, also responded to Mr. Strominger'sagcey In
relevant part, G. Eaton stated that beginning on October 20, 2014, the Maintenance Department
began constructing a concrete ramp, and that construction would takeaalveek. Id. Mr.
Strominger had no further issues with the ramp after it was repaired wittet®in October 2014.
Dkt. [85]-1, p. 18, lines 7-13.

Mr. Strominger does not recall if there were instances where he simpédtdown the
opportunity to go to outdoor recreation. Dkt. [85p140, lines 1-17.

B. Analysis

1. ADA and Rehab Act

Relief available under the ADA and Rehab Act for failure to accommodate physical
impairments “is coextensive.Jaros v. lllinois Dept. of Correction$84 F.3d 667, 670 (7th Cir.
2012). “[T]he analysis governing each statute is the same except that the Relabiktet
includes an as additional element the receipt of federal funds, which all states acdkeir f
prisons.” Id. at 671. The Seventh Ciwgt has found it acceptable “[a]s a practical matter, to
“dispense with the ADA and the thorny question of sovereign immunity” because affptainti
have only one recoveryd. at 672. Therefore, the Court will address only the Rehab Act claim.

“The Renab Act prohibits a federal grant recipient from discriminating againstadifigd



individual with a disability’ solely by reason of his or her disabilitf?&ters v. City of Mauston,
311 F.3d 835, 841 (7th Cir. 2002J.0 state a claim under the Rehatt, a plaintiff must show
that (1) he is a qualified person (2) with a disability, and (3) the defendant deniedceiss & a
program or activity because of his disabilifaros,684 F.3d at 672 (citations omitted.plaintiff
cannot recover compea®ry damages under either the ADA or the Rehab Act “without showing
intentional discrimination.”Strominger v. Brogk592 Fed. Appx. 508, 511 (7th Cir. 2014) (citing
42 U.S.C. § 12133 (ADA); 29 U.S.C. § 794a(a)(2) (Rehet)).

Although the Seventh Circuit has not decided “whether discriminatory animus oraleibe
indifference is required to show intentional discrimination ... [m]ere negleg&ansufficient
under either standard, thougHd. at 512;see also CTL ex rel. Trebatoski v. AshlandoBtbist,,

743 F.3d 524, 528 n. 4 (7th Cir. 2014) (noting the split among the circuits over the appropriate
standard for showing intentional discrimination but not needing to decide in thisTase&ircuits

that have rejected discriminatory animus dredd that deliberate indifference is the proper
standard to determine intentional discrimination “have generally applied-pam standard for
deliberate indifference, requiring both (1) knowledge that a harm to a fedemaiibcted right is
substantidy likely, and (2) a failure to act upon that likelihoodS.H. ex rel. Durrell v. Lower
Merion School Dist.729 F.3d 248, 263 (3d Cir. 2013) (internal quotations omittEdiberate
indifference in this context “must be a deliberate choice, rather than negligebaesaucratic
inaction.”ld. (internal quotation omitted).

The parties do not dispute that Mr. Strominger is a qualified person who has a gisabilit
The only elements of the Rehab Act claim that are at issue are whether the édD@Q@ Hkir.
Strominger access to a program or activity, which is outdoor recreation, and wheth2OC

intentionally discriminated against him.



a. Denial of Outdoor Recreation

With regard to the reason Mr. Strominger did not go to outside recreationadn teres,
the IDOC argues that Mr. Strominger should not be able to rely on his depositiamissti
because it conflicts with the allegations made ilAm®nded ©@mplaint and in his grievancem
his Amended G@mplaint and in his grievances, Mr. Stroming#eged that he could not use the
ramp because of his fear that he would get hMirt. Strominger later testified that Lt. Nicholson
ordered staff members not to allbwvm to use the ramp until it was repairdd. Nicholson denies
issuing any such orde Mr. Strominger’s testimony is not based on personal knowledge with
respect to any order issued by Lt. Nichols&ather, it is based, at most, on what he assumed or
on what other officers may have saidis testimony that officers would not take hdawn the
ramp, however, is based on personal experientee Court need not discuss further the
Defendants’ opposition to Mr. Strominger’s change in allegations becauseakowing Mr.
Strominger’s deposition testimony full consideration he has noémpted evidence sufficient to
create a genuine issue of factathelements of his claims.

Furthermore, whether or not any order was issued barring Mr. Stromaugsisdo outdoor
recreation, other circumstances do create a genuine issue of material fact suetloé ligs access
to outdoor recreation. The Defendants admit that a scenario could arise where the ramp
deteriorated to such a condition as to prevent Mr. Strominger from using it ytlcereiructively
excluding him from the recreation yarDefs’ Brief, dkt. [49], p. 11.Mr. Strominger never stated
that he was denieall access to outdoor recreation from December 2013 through October 2014.
When asked how often the condition of the ramp stopped him from using outdoor recreation, he
respondedhat he could not recall, but it was “most of the timBKkt. [85]-1, p. 38, lines 1-P5;

p. 39, lines 1-3. The question remains whether he was denied access to outdoor recreation.



TheDefendants argue that the photographic evidence demonstrates that there is @ genuin
issue of fact regarding the condition of the ramp before it was repaired aitcghizats that it was
usable. The photograph was taken in early May 2@Ghbrtly before he ramp was repaired.
Although theDefendants describe the photograph as showing “a hetentér, to the right side
of the ramp,” and that the hole is outside the wheelbase of any wheelchair, dkt. [49], p. 12, the
photograph can also be viewed as showing more damage than a single hole ongsluergjtihe
ramp. SeeDkt. [48]-3 (photograph of the damaged ram@s pointed out by Mr. Strominger,
when the repair was done, it extended to the middle of the rddkp. [48]-4 (photograph of
repairel ramp). Mr. Strominger testified in his declaration that on April 27, 2014, the officer
pushing him decided not to risk pushing the wheelchair into the hole. Dkt. [68], T 21.

There is no photograph of the condition of the ramp prior to May 20hé. May 2014
photograph of record presumably shows the ramp in a more damaged condition than it was when
Mr. Strominger first complained in December 2013, but there is no evidence of how anthe/he
damage progressed from December 20IBe Court finds that reasonable jurors could disagree
as to how damaged the ramp was before it was repaired in May 2014 and whetketiviebff
precludel Mr. Strominger from using it.

For purposes of the Motion fouBimaryJudgment, the Court finds that a reasonable jury
could find that Mr. Strominger was effectively denied use of outside recreatiopéoroa of time
sometime after December 2013 and before the time it was first repaired in MY 20

There is a genuine issue of material fact whether Mr. Strominger was deoess &

outdoor recreation at some but not all times from December 2013 until the ramgpleasd by

1 The wooden repair held up for a period of time. When the repaired ramp watdated in midlune 2014, it was
determined to be in usable conditioMr. Strominger’s September 22, 2014, grievance alleged a huge dmble h
developed.The precise time that Mr. Strominger again became unable to access outdoor rdueéatictine concrete
ramp was installed in October 2014 is not established on this record.

10



a concrete one in October 201Phis ruling on the issue of deprivation of outdoor recreation need
not be more specific time&ise because Mr. Stranger’s Rehab Act claim fails with regard to the
seconcklement at issue.

b. Intentional Discrimination

The next question is whether the IDOC intentionally discriminated again&tMminger
because of his disability.See Morris v. Kingston368 Fed.Appx. 686, 689 (7th Cir. 2010)
(compensatory damages are available in ADA and Rehab Act cases only “if a pubiad off
intentionally discriminates because of disability.”) (emphasis in origina#)s noted above,
intentional discrimination, shown by deliag¢e indifference, requires a showing that the defendant
knewthat a harm to a federally protected right was substantially likely and faibct tipon that
likelihood. Even a showing of negligence is not sufficient to prove deliberate inddéere

Mr. Strominger argues that Lt. Nicholson intentionally discriminated against lsim, a
evidenced by the failure, despite repeated requests, to properly repamhdly “properly,” Mr.
Strominger means “with concrete.”

The wooden ramp was in varying conditions between December 2013 and October 2014.
Based on the record, it is presumed that the wooden ramp’s condition deteriorated dvefdrme
and after it was first repaired in May 2014, given the fact that it was exposesengs such as
rain. The Caurt has considered Lt. Nicholson’s knowledge of the situation and reviewedbe ste
he took in response to the damaged ramp in order to determine whether a reasonable jury could
decide that he intentionally discriminated against Mr. Strominger.

In Januaryf 2014, in response to a written complaint from Mr. Strominger, Lt. Nicholson
inspected the rampAt that time, he determined that a minor hole had developed off to one side

of the ramp. Based on the location of the hole, it is undisputed that he believed that an individual

11



in a wheelchair could avoid the hole and still use the rdmh@Nicholson described the ramp as a
“hazard,” but he still believed that inmates in wheelchairs could access org¢daation because
they would be assisted byafitmembers.

The record is undisputed that Lt. Nicholson was not aware that officerssometimes
deciding not to take Mr. Strominger down the rarmleed, Mr. Strominger’s grievances alleged
that he was unable to use the ramp because of his fear of daitingHe never reported that
prison staff were sometimes preventing filom maneuvering down the ramp.

Materials for the first repairs were ordered in February 2@&l#hough the first repair was
not completed until May 2014, there is no evidencelthdicholson caused or created the delay.
And again, prior to May 2014, Lt. Nicholson believed Mr. Strominger was able to leeusanp
with assistanceMr. Strominger filed his first formal grievance about the ramp on April 29, 2014,
after he and aassisting officer had attempted to use the rarap.Nicholson investigated the
complaint and it was heededhe ramp was repaired with wooldastly thereafter in early May
2014.

Sometime later, the ramp became damaged agdéinevidence shows the extent of that
damage and when it occurreds of June 11, 2014, a month after the repair, when Lt. Nicholson
inspected the ramp again, he determined that the repairs had held up and the ramp wass in usabl
condition. Maintenance Department staff also determined that the ramp was safe tbhese.
intention remained, however, that when resources allowed, the wooden ramp would deglrepla
with a concrete one.

Mr. Strominger’s third grievance, filed on or about September 22, 2014, alleged that the
ramp had a “huge hole” and that it had not been repaired properly the last_tinicholson

responded on October 14, 2014, stating that the “ramp is damaged and is scheduled to be repaired

12



this week.” Dkt. [48]-9, p. 1The concrete ramwas constructed in October 2014.

The evidence is undisputed that Lt. Nicholson believed that Mr. Strominger would always
have assistance from an officer pushing his wheelchair and thereby could avoid dgedianea
of the ramp. Contrary to Mr. Strominger’s argument, Lt. Nicholson’s decision that thmp ra
needed to be repaired does not conflict with his subjective belief that in the meémti ramp
could be used in a way that could avoid wheelchair contact with the Tb&re is no evidence
that Lt. Nicholson ever refused to investigate Mr. Strominger’'s complaints oreckfigsorder
repairs at any time.

Although the repair was first done using wood, a “reasonable” accommodation under the
Rehab Act means just that, reasonable, not perfax. e.g.Stewart v. County of BrowB6 F.3d
107, 112 (7th Cir. 1996) (reasonable accommodation under the ADA and Rehab Act means
reasonablenot “a perfect cure for the problem”) (emphasis in origird)ston v. DartNo. 16
cv-8680, 2016 WL 5373083, *7 (N.D.lIl. Sept. 26, 2016) (plaintiff's preferred accommodation is
not required as long as the accommodation provided is reasonBiidee is no evidence showing
that using concrete to replace the ramp was the only reasonable accommaatagibowing
access tdhe outdoor recreation arealhe wooden repair was intended to be temporary until
resources allowed the concrete ramp to be construdiied.wooden repairs did, in fact, fix the
ramp for a period of time.

Based on this record, no reasonable jury could find that Lt. Nicholson intentionally
discriminated against Mr. Strominger on the basis of disabiliherefore, the IDOC is entitled to

summary judgment on the ADA and Rehab Act claims.
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2. Eighth Amendment Claim

At all times relevant to MiStromirger’sclaim, he was a convicted offendekccordingly,
his treatment and the conditions of his confinement are evaluated under standidhed by
the Eighth Amendment’s proscription against the imposition of cruel and unusual pumtishme
Helling v. McKinney 509 U.S. 25, 31 (1993) (“It is undisputed that the treatment a prisoner
receives in prison and the conditions under which he is confined are subject toysordar the
Eighth Amendment.”).

A deliberate indifference Eighth Amendment claimcanprised of both an objective and
a subjective element.Roe v. Elyea631 F.3d 843, 857 (7th Cir. 2011) (citiRgrmer v. Brennan,
511 U.S. 825, 834 (1994)¥First, the plaintiff must demonstrate that the deprivation he suffered
was “sufficiently serious; that is, it must result in the denial of the minimal civihzeasure of
life’s necessities.Id. (internal quotation omitted)Life’s minimal necessitiesiclude “reasonable
safety from themselves and otherB&Shaney v. Winnebago County Dept. of Social Servig@s,
U.S. 189, 199 (1989) (internal quotatiomitted).

If the conditions at issue were sufficiently serious, then the Court deterntie¢sentie
defendant acted with deliberate indifference to those conditidnginsend v. Fuch$§22 F.3d
765, 773 (7th Cir. 2008)Deliberate indifference means that “the official knew that the inmate
faced a substantial risk of serious harm, and yet disregtrdedsk by failing to take reasonable
measures to address itld. “As such, it is not enough for the inmate to show that the official
acted negligently or that he or she should have known about the ldsk.”

Here, the same analysis that defeats3#rominger’'s Rehab Act claim defeats his Eighth
Amendment claim. Even if the Court assumes for purposes of this motion that there was a

substantial risk of harm to Mr. Strominger, there is no evidence that Lt. Nochetss aware of a
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substantial potential harm yet refused to act to preveht.itNicholson inspected the ramp each
time Mr. Strominger complained, reasonably determined that it needed to beddpaicould
still be used with staff assistance, and took steps to have the repairs ordered aetedoiipl
reasonable jury could find that Lt. Nicholson was deliberately indifferent to Mvm8tger’'s
safety in violation of the Eighth Amendment.

3. Fourteenth Amendment Claim

Mr. Strominger’s Fourteenth Amendment claim arises out of the Eqotdion Clause.
“[T]he Equal Protection clause affords only rational basis review for digafiscrimination.”
Nanda v. Board of Trustee303 F.3d 817, 826 (7th Cir. 2002This means that “State policies
that involve classifications based on disigpare constitutional if there is a rational relationship
between the disparity in treatment and some legitimate government purBbgery v. University
of Wisconsin Sys. Bd. of Reger265 F.3d 541, 552 (7th Cir. 2001):[T]he Fourteenth
Amendmeniallows the State to single out the disabled for different treatment so long asit has
rational or legitimate purpose.Stevens v. lllinois Dept. of TransplO F.3d 732, 738 (7th Cir.
2000). The presumption is that “distinctions made by the Stateatteabased on disability are
rational and legitimate.”ld. “[T]he ADA'’s prohibition of disability discrimination far exceeds
what is required under the Fourteenth Amendme@tierry,265 F.3d at 552 The burden rests
on the plaintiff to “demonstrate that the government’s claimed purpose is illegiton#at the
means used to achieve that purpose are irratioselens210 F.3d at 738.

The Equal Protection Clause “protects against intentional and arbitrary dnstron.”
Whitaker v. Kenosha Unified School Dist. N9.858 F.3d 1034, 1050 (7th Cir. 2017The
differential treatment at issue in this case is access to outdoor recre@bosistent with the

discussion throughout this Entry, no reasonable jury could conclude that Lt. Nichalsodisct
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in having the ramp repaired was irrational or thatirftentionally discriminated against Mr.
Strominger. Lt. Nicholson is entitled to summary judgment on Mr. StromiisgEourteenth
Amendment claim.

V. CONCLUSION

The Mr. Strominger’s Mtion to Strike the Defendants’ supplemental reply, dkt. [92], is
GRANTED, to the extent thathe Court has natelied onthe Defendants’ filing of August 23,
2017, in reaching its decisiom this case

For the reasons explained above, Drefendants’Motion for SummaryJudgment, dkt.
[48], isGRANTED. Judgment consistent with this Entry and with the Entry of January 28, 20
dkt. [11], shall now issue.

SO ORDERED.

Date: _9/25/2017 dhﬁ l;)ﬂlb«u
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