IN RE: IN THE MATTER OF THE ESTATE OF THOMAS C. WISLER, SR. Doc. 16

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

INTHE MATTER OF THE ESTATE OF
THOMASC. WISLER, SR.
CAUSE NO. 1:15-cv-01748-WTL-DKL

INTHE MATTER OF THE MOTION FOR
INDIANA TRIAL RULE 41(E) DISMISSAL
OF CLAIM 004 FILED INTHE MATTER OF )
THE ESTATE OF THOMASC. WISLER, SR, )
Marion County Superior Court, Probate )
Division, Cause No. 49D08-1411-EU-38019. )

)
)
)
)
)
)

ENTRY ONMOTION TO REMAND

Before the Court ishe personal representatives’ fully briefed Motion to Remand SBA'’s
Probate Giim to State Court (Dkt. No. 8). The Court, being duly advised, nG@#RANTS the
personal representatives’ motion for the reasons set forth below.

l. BACKGROUND

Thomas C. Wisler, Sr., died on October 29, 2014. On November 19,0Mjsler’s
estate was opened in the Mari@aounty, IndianaSuperior Court, Probate Division as Cause
Number 49D08-141EU-38019(the “Estate”). On August 28, 2015, thenited StateSmall
Business Administratio(f SBA”) filed aclaim against th&state. On October 6, 2015he
Estate’s personal representatives filedtate coura Motion to Dismiss the SBA’s claim

arguing thathe SBAfailed to comply with a Marion Superior Court Probate Rule and that,

1 Although the pesonal representativestitled their motiorfMotion to Remand SBA’s
Probate Claim to State Court,” the SBA removed only the “proceedings magéndi ‘Motion
for Indiana Trial Rule 41(E) Dismissal of Claim 004’ filedimthe Matter of the Estate of
Thomas C. Wisler, SMarion County Superior Court, Probate Division, Cause No. 49D08-
1411-EU038019.” Dkt. No. 8. Accordingly, the Court’s Entry oatdressethe proceedings
removed.
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pursuant to Indiana Trial Rule 41(E), its claim should be dismissed. Dkt. NoA4s8rting
jurisdiction under 28 U.S.C. 8§ 1442, on November 5, 2015, the SBA removed to thisallourt
proceedings related {the personal representative’s motitindismis$.” Dkt. No. 1.

The personal representatives seek to ren@asthte court theimotionto dismiss First,
they argue thatemovalto this Court$ improper becaughleir motion is not a “civil action”
within the meaning of 28 U.S.C. § 1442. They contend Bleatause it “is directed at neither
SBA nor its agents,” “does not seek damages, contempt, or any other remedy3gaios its
agents,” ad the statute “contemplates removal of only offenpraeeedings against a Federal
agency, it is not a civil action pursuant tbe statute Dkt. No. 8 at 2-Femphasis in original)
Second, thegrgue that “[rlemoval ismproper because the Indiana Probate Court has exclusive
jurisdiction overlin remproperty, the administration of Estate proceedings, and any local rules
therein.” Id. at 3.

. DISCUSSION

Title 28, United States Code secti®d42creates an exception to thisvell-pleaded
complaint'rule” Rodas v. Seidlir656 F.3d 610, 616-17 (7th Cir. 20X&iting Kircher v.
Putnam Funds Trusb47 U.S. 633, 644 n. 12 (2006)). Section 14%2) provides, in partfor
the removato the district courof the following:

[a] civil action . . . that is commenced in a State court and that is against orddirecte

to. .. the United States or any agency thereof or any officer (or any perswn act

under that officer) of the United Statesof any agency thereof, in an official or

individual capacity, for or relating to any act under color of such office or on

account of any right, title or authority claimed under any Act of Congoegss f

the collection of revenue.

“The forebear of Section 1442(a)(1) was enacted near the end of the War of 1842, in *

attempt to protect federal officers from inemdnce by hostile state couftsRodas 656 F.3dat

617 (quotingWatson v. Philip Morris Cs, Inc, 551 U.S. 142, 147 (2007)When the statute



was created, allowed for removal by federal officeomly. Seelnt’l Primate Protection League
v. Admins. of Tulane Educ. FurisDO U.S. 72, 79-80 (1991) (holding only federal officers, not
agencies, could use 28 U.S.C. § 1442(a)(1) to remove to federal court).

In response tthe decision ifnternational Primate Protection Leagu€ongress
amended the law to allow the United Statedits agencies to removeattersto federal court.
See28 U.S.C. § 1442(a)(1) (1996) (amended 20%é¢ alsd. Rep. 104—-366 at 30 (1996)
reprinted in1996 U.S.C.C.A.N. 4202, 4210 (1996) his section allows civil actions and
criminal prosecutions against Federal agencies as well as those agairast éféders sued in
either an individual or officiatapacity to be removed to Federal district c8urt

In 2011, Congress passed the Removal Clarification Act of 2011 in response to “recent
Federal court cases that reflect an méerd intraeircuit split as to whether State ‘psait
discovery’ laws qalify as civil actions or criminal prosecutions that are removal$eeH.R.

Rep. No. 11271(1) at2 (2011)reprinted in2011 U.S.C.C.A.N. 420, 421 (2011). The Removal
Clarification Act of 2011added among other things, the language found in section 1442(d)(1)

regarding “civil action” and “criminal prosecution3ee28 U.S.C. § 1442(c) (2011) (amended

2 The legislative history at that tinasostated that “[t{]hisection does not alter the
requirement that a Federal law defense be alleged for a suit to be removabénpto 28 U.S.
C. 1442(a)(1).”SeeS. Rep. 104-366 at 3gprinted in1996 U.S.C.C.A.N. 4202, 4211.
Moreover, the Supreme Court has held thag¢faldofficers must assert a colorable federal
defense for removal pursuant to 28 U.S.C. § 1&8&=Mesa v. California489 U.S. 121, 135
(2007). In that case, the Supreme Court concluded that, by the statutory language “in the
performance of duties” and “under color of office,” “Congress meant by both sipreso
preserve the prexisting requirement of a federal defense for remowal.’(citing Gay v. Ruff
292 U.S. 25, 33-35 (1934)No such defenséhoweverjs required when either the United States
or a federal agency seeks removal because, under such circumstances, theretate Hb A
“arising under” concernsSee, e.q.City of Cookville v. Upper Cumberland Elec. Membership
Corp,, 484 F.3d 380, 391 (6th Cir. 2007) (In the contexhefUnited States or a federal agency,
“[t] he requirement of a colorable federal defense . . . is not necessary to ensure the
constitutionality of 8 1442(a) under thale 11l of the Constitutior). Insteadthe United States
or “a federal agency defendant may remove without mole.at 389-90.
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2013). Section 1442(d)(tefines “civil action” and “criminal prosecution” to “include any
proceeding (whether or nancillary to another proceeding) to the extent that in such a
proceeding a judicial order, including a subpoena for testimony or documewisglg er
issued.” 28 U.S.C. § 1442(d)(1).

Although Congress noted that it was concerned with state court pre-suit diseovgry
the plain language of the statigemuch broader than necessary to reach Congress’ stated goal.
As a result, the Coudppliesthe statute tthese proceedings, which are outside ofptfeesuit
discovery context. As we have repeatedly held, the authoritative statement is the statutory text,
not the legislative historyrany other extrinsic material Exxon Mobil Corp. v. Allapattah
Servs., InG.545 U.S. 546, 568 (2005ee also OwneDperator Indep. Drivers Ass'n, Inc. v.
Mayflower Transit, LLC615 F.3d 790, 792 (7th Cir. 2010What Congress meant to do, but
didn't, is not the law. So when a statgtéanguage conflicts with its legislative histp}y . . it
is the enacted text rather than the unenacted legislative history that pye@aigey v. Vertrue,
Inc., 528 F.3d 982, 985 (7th Cir. 2008) (“Legislative history may help disambiguate a cloudy text
by showing how words work in context; it does not permit a judge to turn a cleantest
head”). This applicationis consistentvith that ofother federal district courtsSee, e.g.
Heinrich v. Dep’t of TreasuryNo. 8:14CV401, 2015 WL 2085712 (D. Neb. May 5, 2015)
(finding of magistrate judgproposing apptiation of 28 U.S.C. § 1442’s grant of jurisdiction to
disallowance of claim in state court probate mateereredas final order No. 8:14CV401, Dkt.
No. 31 (D. Neb. Sept. 3, 20L4¥yoncalves v. Rady Children’s Hosp. San DiggfmF. Supp. 3d
985 (S.D. Cal. 2014) (applying 28 U.S.C. § 1442’s grant of jurisdiction to motion to expunge
subrogation lien in state e medical malpractice actiorgppeal docketedNo. 15-55010 (9th

Cir. Jan. 5, 2015).



Applying the statutory text to thadtsin this matter, the personal representatives’ amoti
to dismiss is groceedingdncillary to Mr. Wisler’s estate proceeding and also to the SBA’s
claim) in which the personal representatives seek a judicial order — the granting of ithre tanot
dismiss Consequently, it is a civil actiomithin the meaning of the statute because it was
commenced in state court and directed to the SBA, a federal a@eedp U.S.C. § 633
(defining e SBAasan agency of the United Statgs)nd is thereforeemovable to this Court.

The personal representatives argue that removal is nonetheless impropes tlexaus
“probate exceptidngrants thdndiana Probate Coureclusive jurisdictioroverin rem
property, the administration &state proceedings, and any local rules thérdikt. No. 8 at
112. The probate exception, which was created by the cdiwests a federal court of its
jurisdiction in particular circumstance&eorges vGlick, 856 F.2d 971, 973 (7th Cir. 1988).
The exception “was thought compelled by the phrase ‘judicial Power of the Utstied,Sin
Article Il of the Constitution.” Struck v. Cook Cnty. Pub. Guardies08 F.3d 858, 859 (7th Cir.
2007) €iting Jones v. Brennad65 F.3d 304, 306-07 (7th Cir. 2006))ht federal judiciarys
power] was modeled on the three British royal courts at Westminster,” wénaraily did not
hear probate or domestic relations matters; those matters were ircsiragtied to other
courts.” Struck 508 F.3d at 859.

In Markham vAllen, 326 U.S. 490, 494 (1946), the Supreme Court described the
exception as follows:

[F]ederal courts of equity have jurisdiction to entertain suits in favor of creditor

legatees and heirs and other claimants against a decedent’scestsblish their

claims so long as the federal court does not interfere with the probate pngseedi

or assume general jurisdiction of the probate or control of the property in the
custody of the state court.



(internal quotations omitted}-ollowing Markham the Supreme Courgvisited the exceptign
noting thatthe phrasé’‘i nterfere with the probate proceeditigds not a model of clear
statement’and had led ta broadenin@f the exception Marshall v. Marshall 547 U.S. 293,
310-11 (2006).In an attempto clarify thenarrowscope of the exceptiptheMarshall court
defined the exceptiolike sa

[T]he probate exception reserves to state probate courts the probate or abhnulme

of a will and the administration of a decedent’s estate; is also predkakrsl

courts from endeavoring to dispose of property that is in the custody of a state

probate court.
Id. at311-312. “[I]t does not bar federal courts from adjudicating matters outside thosesonf
and otherwise within federal jurisdictionltl. at 312. It does not preclude, for example, federal
jurisdictionof widely recognized torts, including claims of tortious interferearwtbreach of
fiduciary duty. See, e.gid. (holding that probate exception did not apply to tortious interference
claim); Jones 465 F.3d at 308 (opining that probate exception would not bar breach of fiduciary
duty claim iffacts suggested did not affect the estate’s administrafion

In Dragan v.Miller, 679 F.2d712, 715 (7th Cir. 1982), prior to the Supreme Court’s
decision inMarshall, the Seventh Circuit adopted @ractical approachio determininghe
applicability of the probatexception This approachs equally applicabléoday. Sege.g,
Struck 508 F.3dat 85960 (summarizing, poskarshall, practical basefor the probate and
domestic relation exceptionasdeveloped ilDraganand thereaftgr Jones 465 F.3dat 307
(same). It requires this Court to consider whethalldwing [a matterfo be maintained in
federal court would impair the policies served by the probate excéptivagan, 679 F.2d at
715-16. The policies include “promot[ing] judicial economyliich “serves to preserve the

resources of both the federal and state judicial systeBt®rm v. Storn328 F.3d 941, 944 (7th

Cir. 2003). Additionallythere exists a policgf “encouraging] legal certainty-that is to



ensure that the outcomes obpate disputes will be consistent by limiting their litigation to one
court system, rather than providing disputants the choice between ltv@citing Dragan 679
F.2d at 714). Finally, the Court must also consider tteddtive expertnessof the state court.
Id. (citing Dragan, 679 F.2d at 715)“State courts . . . are assumed to have developed a
proficiency in core probate . . . matters and to have evolved procedures tailored toxthem, a
some even employ specialized staff not fountkderal courts.”Struck 508 F.3d at 860. “The
comparative advantage of state courts in regard to such matters is atlitsvbem the court is
performing ongoing managerial functions for which Article Il courts .re. pgorly equipped.

So the ‘exeption’ is akin to a doctrine of abstentiond.

The personal representatives argue tiajprobate exception applidsecause the SBA’s
estate claim seeks to collect undistributed property held by the Estatehadastody and
supervision of the Marion County Probate Court” and “a federal order directing tie BEstke
payment to SBA intrudes upon the Marion County Probate Court’s exclusive jurisdiction. . . .
[and] upon(its] authority to set its own local rules for the orderly administraticestdtes.”

Dkt. No. 8 at 7 14, 17, & 18.

Contrary to the personal representatives’ arguntleatSBAremoved “all proceedings
regarding the [personal representatives’ motion to dismiss],” not the Estate matterSee
Dkt. No. 1. The SBA, therefore, does not ask this Court to “dispose of property that is in the
custody of a state probate courMarshall, 547 U.S. at 312Instead it asks this ©urt to rule
on the motion to dismiss only, which woutterely determine whether ti&BA’s claim should
be dismissed rather than remain pending before the state probate court, leaprogakecourt

to dispose of property in its custody.



Although the motion to dismiss does not seek distribution of property, as noted above, the
probate exception is not so limiteBistate administration necessarily entails managerial and
clerical duties directly tied to preserving and distributing an estdiieh inclucesexamining
and applyingheprocedural ruleghat facilitate an estate’s administratidBy seeking to dismiss
the SBAs claim based on potential local probate rule violatiomet motion to dismisseeks a
result thatwould be a direcact ofadministratonin a pending probate proceedjrand “the
probate exception reserves to state probate courts . . . the administration afeatieestate.”

Id. at 311.

Moreover,suchtasksinvokeeach of the practical bases for the applicatiothefprobate
exception. Judicial economys furthered by applying the exceptibecause remanding the
motion to dismissan isolated piece of a pendikgtate preserves the resources of both the
federal and state judicial systemRemand also encouragegal certainty By leaving the state
court to rule on the motion to dismiss, this Court ensures consistent results teeldisputes
examining local probate rulesd the state’s probate code. In addition, remand allows the Court
to deferthe motion taheexpertise oh specialized couythe Marion County Superior Court,
Probate Division, which handles probate matters exclusively. For all of thesasethe
probate exception warrants remand in thgtance

[11.  CONCLUSION

For the reasons set forth above, the Court finds that the probate exception applies,

divesting this Court of jurisdiction over the motion to dismiss. Accordingly the motion to

remand iISGRANTED.



SO ORDERED1/25/16 i = EJ‘

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana
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