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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

EXODUS REFUGEE IMMIGRATION, INC.,
Plaintiff,

V. Case No. 1:1%v-01858TWP-DKL
MIKE PENCE in his official capacity as
Governor of the State of Indiarend

JOHN WERNERT in his official capacity as )
the Secretary of the Indiana Family and Socia)
Services Administration, )

)

Defendants. )

)
)
)
)
)
)
)
)

ORDER DENYING DEFENDANTS' MOTION FOR STAY PENDING APPEAL

This matter is before the Court on a Motion for Stay Pending Agpealant to Federal
Rule of Civil Procedure 62(c) bpefendantsGovernor Mike Pence and John Wernert, the
Secretary of the Indiana Family afacial Services Administratioftollectively, “the State”).
(Filing No. 74) On February 29, 2016p¢ Court grante@laintiff Exodus RefugebBnmigration,
Inc. (“Exodus”) a preliminary injunction. The State has appealed dugiodn and seeksith its
current motiora stay pending the resolution of its appélte legal standards governing whether
a stay should be granted are the same &g thoverning whether a preliminary injunction should
be granted in the first instance. Therefore, as explained in morkladoar, essentially the same
reasons justifying a preliminary injunction also justify decliniogstay that injunction pending
appeal. Accordinglythe State’sMotion for Stay Pending Avpealis DENIED.

l. LEGAL STANDARD

“The standard for granting a stay pending appeal mirrors that forngranpreliminary

injunction” Inre A&F Enters,, Inc., 742 F.3d 763, 766 (7th Cir. 2014)To determine whether
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to grant a stay[the court] considefs] the moving partys likelihood of success on the merits, the
irreparable harm that will result to each side if the stay is either grantgehied in error, and
whether the public interest favors one side or the otHel.™As with a motion ér a preliminary
injunction, a ‘sliding scaleapproach applies; the greater the moving patilgelihood of success
on the merits, the less heavily the balance of harms must weighfanats andvice versa.” Id.
The purpose of a stay pending appeal “is to minimize the costs of erdor.”

Il. BACKGROUND

The Court incorporates by reference the background facts set forth imdéeGanting
Plaintiffs Motion for Preliminary Injunction (the “Peliminary Injunction Order”). $ee Filing
No. 70 at 38) On February 29, 2016, the Court issued its Preliminary Injunction Qutierh
enjoined the Statdrom taking any actions tioterfere with or attempt to deter the resettlement of
Syrian refugees by Exodus in the State of Indiana, including by widtingofrom Exodus funds

and services due Exodus and the refugees it sér{fegng No. 70 at 3% Shortly thereatfter, the

State filed a Notice of Appeal, notifying the Court thas appealing the Preliminary Injunction
Order. Contemporaneously, the State filed the instant moticastary pending appeaExodus
has filed a response and the motion is now ripe for ruling.

1.  DISCUSSION

In discussingthe factors relevant to whether a stay pending appeal is approphate, t
partiesfirst address the State’s likelihood of success on the merits of iealagmdthenthey
address together theeparableharm balance of harmsnd publicinterest factors The Court’s

analysis will therefore proceen the same manner.
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A. Likelihood of Success on Appeal

In the Preliminary Injunction Order, the Court held that Exodus Isa®nag likelihood of
success on its Equal Protection Clause claim. First, the Coutthia¢lthe State’s withholding of
funds from Exodus fosocial services it pragesits Syrian refugee clients constitutes national
origin discrimination because, simply put, “it is treating refisgedno originate from Syria
differently than those from other countries,” @hdrefore the State’s directiv® subject to strict

scrutiry. (Filing No. 70 at 29 The State’'sisserte@ompelling interest in treating Syrian refugees

differently is its goal of protecting Indiana residents frpatential terrorist who mig pose as
refugees flemg Syria.

Without deciding the Court assumdtiatthe State’s asserted interest was compelnog
held that the Statetiirective—the withholding of funds from Exodus that it used to provide social
services to its Syrian refugees clients for the purpose of detethie resettlement of Syrian
refugees in Indiarawas not narrowly tailored to serve that interest. Specifically, thet@oted
several factors, each of which independently demonstratechéhaatrow tailoring requirement
was not met: (1) Syrian refugees have been and will continue todtdee Indiana despite the
State’s directive, thus the State’s directiveo wayfurthersits stated godj (2) even ifthe desired
deterrence wasreated, such deterrence is dramatically -owelusive in that it deterall Syrian
refugees from resettlement, including children as young as fous wé# not just those who
purpatedlypose a security risk; and (3) the State’s deprivation of sociatesma Syrian refugees

in Indianaamounts to punishing Syrian refugees who are already here in thethatpesvill deter

! Because th&/oluntary Agencies have informed Exodus that they will continue raisgigt Syrian refugees for
resettlement, and Exodus remains committedrid isyesettling its Syrian refugee clients in India8grian refugees
will continue to be resettled in Ingia (See Filing No. 70 at 6 Further, #hough Governor Pendgitially stated
that he was suspending the resettlement of Syrian refugeesanditide State is not attempting to physically prevent
Syriansfrom resettling in Indianand hassinceacknowledged thahdianadoes not havéhe authority to close its

own borders to SyriansSde Filing No. 64 at 4

3


https://ecf.insd.uscourts.gov/doc1/07315239717?page=22
https://ecf.insd.uscourts.gov/doc1/07315239717?page=6
https://ecf.insd.uscourts.gov/doc1/07315229458?page=4

others from comingand“[i] t is difficult to see how aarrowly tailored response could include
only the deterrence of future security risks, without at all addrepsgsgnt ones.”Hling No. 70

at 26) In sum, the Court concluded the withholding of funding from Exodus that it would use
to provide social services to Syrian refugdess “not at all further the State’s asserted interest in
safety,” as Syrian refugees have and will continue to resettle imnd&spite the Statedrective

and depriving these refugees of social services is entirely unrédaéeg perceived security risk

they pose. Kiling No. 70 at 2627)

Despite these rationalehe Stateargues that it is likely to succeed on appeal for two
reasons. Firsthe State sayits directive does not constitute national origin discriminabecause
it applies to all refugees coming from the geographic location of Sgtlger than to individua
of Syrian ancestry or ethnicity, and thus shaaritly be subject to rational basis review. Second,
even if strict scrutiny is proper, ti8tate argues that ithrective passes muster because although
it has not deterred the resettlement of Syriangeds yet, it will in the futurevhen Exodus
eventuallyruns out of shorterm sdutions to its funding problemsln any eventsays the State,
its directive is as narrowly tailored as possible because the securigbsik which the State is
concerneds created by “the fact thanyone fleeing Syrian could ba terrorist posing as a
refuge€; and thus it must deter this entire category of people from resattlimgliana. (Filing
No. 74 at 1]

Turningfirst to whether the State’s directive constitutes national origin discrinmethe
Court addressed and rejected the State’s position in its Prafyrimunction Order. See Filing

No. 70 at 2€R2) For these same reasons, the State is unlikely to succeed on thsrpapmeal.

As the Court explained, the Supreme Court has used various termsegatieatwhemnalyzing

national origin discrimination-for example, ancestry, nationaligndcountry of origir—but the
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variety in terms “reflects that such classifications are exagbleays in which national origin
discrimination occurs,” rather than, as the State argues, the narroveresetpat constitie

national origin discrimination. Hling No. 70 at 2eP1 (citing Graham v. Richardson, 403 U.S.

365, 371 (1965)Qyama v. California, 332 U.S. 633, 640 (1948)) This undermines th8tate’s
attempt todefinenational origin discriminatiomvith such precisionhat cleverly delineatedtate
action can evade strict scrutisymply if it discriminates based on the geographic location from
where a persoariginates rather than their ansty or citizenship. Undoubtedlythese categories
arein large paroverlappingand thus it would undermine the protections of the Equal Protection
Clauseto subjecthe latter categorig® strict scrutiny but not thiermer. This is likely why the
Stae hasagaincited no legal authority supporting its finely parsed definition of nationigin
discrimnation.

The Court also concludes that the State is unlikely to succesdiolly @n appeal that its
directive survives strict scrutinyEach of the three reasons summarized abovealsedssedt
lengthin the Court’s Preliminary Injunction Orderafonesufficient to conclude that the State’s
directive is not narrowly tailored. The State speculates that itsofoeterring the resdggment
of Syrian refugees in Indiana will eventually work as Exodus’stald overcome the financial

harm to it erodes(See Filing No. 74 at 10 Whether this is true or not isiclearat this time but

the evidence presented to the Court for the purposes of the prelinmjugagtionmotionrevealed
that, despite the State’s directive, the Voluntary Agencies intemribnue assigning Syrian
refugees to Exodus and that Exodas And will continue to accept therihe State notes that it
is attempting to deter the resettlement agencies, such as Exoleisthranh the national Voluntary
Agencies from resettling Syrian refugees in Indiana. This di&imes irrelevant to the @urt’s

preliminary injunction ruling and the instant motion. Both Voluptdgencies and Exodus are
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involved in the resettlement decision and both have and will contimeséttle Syrian refugees
in Indiana. Therefore, the first reason noted in theliBr@ary Injunction Orderthat Syrian
refugees have been and will continue to be resettled in Indiana despitetéfe ditective, thus
the Statéhas entirely failed to further its stated geakmains true.

But even if the State’s directive eventually created the desired deterrerCeuttis other
two bases for concluding that the directive was not narrowly tailokagddwstill preclude the
directive from surviving strict scrutinyThe Stateasserts that is not its intent to punish Syrian
refugeeghat are already here in hopes that it will deter others from comingregardless of its
intent, that is precisely what it is doing. Therefore, the Statedtaneaningfully confronted, let
alone undermined, the Court’s conclusion that a narrowly tailoredmssgannotiticlude only

the deterrence of future security risks, without at all addressingrgreses.” Kiling No. 70 at

26)

Finally, the State has also failed to undermine the Court’s cooultisat its directive is
dramatically ovetinclusive in that it attempts to detall Syrian refugees from resettling in
Indiana, including children as young as four years old, not justwhesare perceived to be a
security risk. The State argues that the fact “[t]hat the directive woplg &p‘Syrian children
as young as four years old’'not evidencef overinclusiveness, but merely recognition that small
children will be accompanied by parents or other adultsdelfall into the category of refugees

who pose a security risk.(Filing No. 74 at 11 But even if described as a “recognition” that

four-year old children will be deterred from resettlindndiana because they will be accompanied
by an adulthat the State contends may be dangerihias is a recognition that the State’s directive
is overinclusive—that is, it deters the resettlement of Syrians ¢hatyone agrees do not pose a

securityrisk. Simply because the Stateguedhatits directive represents timarrowest tailoring
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possible given its limited authority to act in the immigration aréoes not mean that the narrow
tailoring requirement is metsahe Court noted in thereliminary Injunction Orderthere is no
requirement that every classification based on national dnsnan avenue available to survive

strict scrutiny. $ee Filing No. 70 at 26

In sum, the Court concludes that the State has a low likelibb@ticcess on appeal
regarding the merits of Exodus’s equal protection claim. Angahd has is significantly lowered
by the several alternative bases for the Court’s decision, eachiaf wbuld be sufficient to
upholdthis aspect ofhe preliminary injunctiomuling. Regarding the equal protection claim, the
Court concluded that Exodus will likely succeed on that claim étba State’s directive is only

subject to rational basis new. (SeeFiling No. 70 at 27 Moreover, although the Court provided

only abrief discussion oExodus’s conflict preemption claim, it concluded that it was yikel

succeed on thatlaim as well. $ee Filing No. 70 at 910) Given all of thealternative ways in
which Exodus is likely to succeed on the merits, the Statelhlical of success on the merits of
its appeaarelow.

B. Harm to the Parties and Public Interest

Having determined that the State has a small chance of success on appesilmeke a
strong showing that the balance of harms weighs in its favor to warstay pending appediee
In re A&F Enters., 742 F.3d at 766 f&s with a motion ér a preliminary injunction, a ‘sliding
scale’approach applies; the greater the moving paitielihood of success on the merits, the less
heavily the balance of harms must weigh in its favor, and wcgal). The State attempts to do
so by assailing several of the Courdénclusionsn the Preliminary Injunction Order, but none of

the States attemptdo do soare availing. The Court will address each in turn and, in the end,
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conclude that for essentially the same reasons set forth in the Paejirmjunction Orderthe
Statehasfailed to make thehowingnecessaryo be entitled t@ stay pending appeal

Turning first to irreparable harnm igranting Exodus a preliminary injunction, the Court
determined thaExoduswould suffer irreparable harm in the absencaromhjunctiorboth because
irreparable harm is presumed for equal protection violatiard because the evidence revealed
that Exalus’s organizational objective to provide social services to al oéftigee clients would

be irreparably harmedSee Filing No. 70 at 289 (citing Ezell v. City of Chicago, 651 F.3d 684,

699 (7th Cir. 2011)Baskin v. Bogan, 983 F.Supp.2d 1021, 1028 (S.D. Ind. 20L4}Hlere, he
State attempts to undermine the former redgoarguing that the presumption of irreparable harm
“in effect, writes the other requirements out of the prelimimajynction standard.” Kiling No.
74 at 5) But that is not an argument for not applying the presumption whenwhetdses it is
applicable, as the Court concluded it dodktably, despite the specific analysis provided by the
Court for applying the presumption in this case in the Prelimimauyttion Order, the State does
not suggest that this analysis was flawedhat the rationale iBzell is inapplicable to this cz.

As to the balance of harms, the Court concluded tieState provided “essentially no

evidencethat it would be harmed by a preliminanyjunction. (Filing No. 70 at 3) TheState

arguedhat it would be harmed by itsability to adequately address #sfetycorcerns regarding
Syrian refugees. But the State’s ability to do swas notat all impacted by thereliminary
injunction nor would it be by denying a stay pendingp@g. As noted in the Preliminary
Injunction Order,'Syrian refugees have been and will continue to be resettled in Indigoite des
the State’s directive, which shows that, even if the purported safkesywere a legitimate harm,
whether or not the Statcontinues to pass on federal money to Exodus for social seitvices

provides Syrian refugees does not implicate that conceFiihg No. 70 at 39
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The State’s attempt to underrairthe Court’s reasoning on this peidboth in its
preliminary injunction briefing and again regarding the instantanetis revealing. The State
argues that, notwithstanding tl&overnor’'sdirective, the fact that “Exodus has continued to
resettle Syrian refugees in Indiana and is using matching grashé foom a different federal
government program to provide services to these refugsheiss that Exodussuffers
“‘comparatively little harrhbecause its organizational mission has not been in any wayisi&ih

or thwarted. Filing No. 74 at 45)) As Exodus rightly points out, and as the Court concluded in

its Preliminaryinjunction Ordersuch an argument is mutually exclusive with the State’s position
regarding the merits of the equal protection claf&pecifically,the State
saysits directive is justified because it is meant to deter the resettkeof Syrian
refuges in Indiana by harming Exodus’s ability to provide those refugees with
social services.Yet at the same time the State argues there is no harm to Exodus
or its refugee clientsThe State cannot have it both ways.

(Filing No. 70 at 3?

Perhaps more importantly, the evidence reveals that the State canndt dither way.
Clearly, any attempt at deterrence faled because Exodus continues to resettle Syrian refugees
in Indiana. But this does not mean that Exodus and its clients are not being hafhedCourt
found inits Preliminary Injunction Order that Exodus presented sufficient aeeléo prove that
the withholding of funds will significantly undermine the sociatvices it can provide to its

clients. (See, eg., Filing No. 70 at § Thus while it is true that this harmasnot deterred the

Voluntary Agencies or Exodus from resettling Syrians indnd, it is only true becausigey have
refused to acquiesce to whatodusbelievess unconstitutional discrimination, not because there
is no harm being done.

As to the State’s argument about Exodus’s use ckparate federahatching grant

programto provide the services at issue to its clients, it is noticeablyevagfin respetcto the
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details of the program. Exodus, however, fills in theaitke andthey revealthat the federal
matching grant program does not alleviate all of the harm caused by tbs 8Stagctive. First,
the matching grant program is only available to refugees who are netngaher forms of cash
assistance or Temporary Assistance for Needy FamiliEANF’) benefits, and Exodus has
presented undisputed evidence that it serves and will continue to degeerereceiving TANF
benefits. Second, Exodus points out that the matching grant progrst ithat—it requires
Exodus to expend resources that will then be matched.

Therefore the State has done nothing to undeethe Court’s conclusion that the State’s
conduct harms Exodus and its clients. Exodus presented undisputed evigdnte State’s
directive will require it to shift its resourcés make up for the funding it will lose, and this will
have a detrimdal effect on its Syrian and néyrian clientsresettlement and transition to life in
the United StatesThe State, on the other hand, will not be harmed mason for stay pending
appeal is denied, as its withholding of funds for social servicesgadvb Syrian refugees in no
way impacts the allegeshfety and securityoncerns those refugees pose

Turning finally to the public interest factor, the Court concldde the Preliminary
Injunction Ordethatthis factor alsdavored ExodusAs the Court notedlit is in the pubic interest

to vindicate constitutional rights Fi(ing No. 70 at 34citing Joelner v. Vill. of Washington Park,

1., 378 F.3d 613, 620 (7th Cir. 2004)The State’s main argument to the contrathiat an
injunction would harm its ability to force the federal governirtermore seriously consult with
Indianaregarding the resettlement of Syrian refugeessand remains nonstarter. The Court
notedthat it had difficultly seeing how a party (the State) could ever demonstratet thasinot

in the public interest to enjoin an ongoing constitutional vimtelbecause that party wished to use

the conduct causing the constitutional violation as lgesia a dispute witla nonparty (the

10
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United States),” but that evenitfcould ‘the State ha[d] certainly not demonstrated that[ihis

the public interesthere.” Eiling No. 70 at 39 The State haagainnot provided a basis for the

Court to concludetherwise Therefore, this factaalsofavors denying the State’s motifor stay
pending appeal.

In sum, the Court held in the Preliminary Injunction Order thatitreparable &rm,
balance of harms, and public interest factors all favor grantingusxagreliminary injunction.
The State has not convinced the Cabat these factors weigh differently for the purposes of the
instant motion and thughesefactors also favor dgimg the State’s request for a stay pending
appeal.

V. CONCLUSION

For the reasons stated abovee State does not have a strong likelihood of success on
appeal. Nohas the State shown that it will barmed irreparably or otherwisdyy denying its
motion for stay pending appeal Exodus, however, would be harmed by granting the State’s
motion Therefore, all of the relevant considerations favor denying the Stateton.

Accordingly, the State’Motion for Stay Pending AppealKiling No. 74 is DENIED.

SO ORDERED.

Date: 03/29/2016 d""‘ﬁ' lDdu’aQub“
v
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