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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

MARY BELL, JANICE GRIDER, )
CINDY PROKISH, JOHN HOFFMANand )
PAMELA LEINONEN, individually and as )
representatives of a class of similarly situated)
persons of the Anthem 401(k) Plan (formerly )
the WellPoint 401(k) Retirement Savings )
Plan),

Plaintiffs,

V. CaseNo. 1:15ev-02062TWP-MPB
PENSION COMMITTEE OF ATH HOLDING
COMPANY, LLC, ATH HOLDING
COMPANY, LLC,BOARD OF DIRECTORS
OF ATH HOLDING COMPANY, LLC,

JOHN DOES 140,

N N N N N N N N N N N N N

Defendants.

ENTRY ON MOTION TO DISMISS

Before the Court is a Motioto Dismiss filed by Defendants ATH Holding Company, LLC
(“ATH”) , ATH’'s Board of Directors (“Board”), and ATH’s Pension Committe€Pension
Committee”)(collectively, “Defendants”),pursuant to Federal Rule of Civil Procedure 12(b)(6).
Defendants are fiduciaries tife Anthem 401(k) Pldn(“Plan”). On March 16, 2016Rlaintiffs
Mary Bell, Jamce Grider, Cindy Prokish, John Hoffman, and Pamela Leinandividually and
as representatives of a class of similarly situated persons of thécBliaatively, “Plaintiffs”),
filed an Amended Complairdgainst the Defendantsnder the Employe&etirement Income
Security Act (“ERISA”) alleging breach of fiduciary dutyfor unreasonable investment

management fees, breach of fiduciaryydédr unreasonable administrative fees, breach of

! Before December 2, 2014, the Plan was known as the WellPoint 401(k) RetirSavings Plan.
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fiduciary duy for failure to evaluate and monitor the PRmvestments, failuréao monitor
fiduciaries, and refusal to supply requested informati@iding No. 23) Defendantsiow seeko

dismissPlaintiffs AmendedComplaintas meritless, untimelgnd inadequately pledFiling No.

37.) For the following reasons, the Cograntsin part and deniesin part Defendants’ Motion
to Dismiss.

I. BACKGROUND

The following facts are undisputedlhe Plan isa defined contribution plawithin the
meaning of ERISASee29 U.S.C. § 1002(34 The Plarnis sponsored by ATH and, as of December
31, 2014, is one of the largest 4k plans in the United Stated. provides retirement income for
employees of ATH and any direct or indirect subsidiary of the company thékeka offered the
Plan. The retiremenbenefits are limited to the value of an employee’s account, vad@pkends
upon employee and employer contitions, as well as investment optibriees and expenses.
Plaintiffs are current or former participaitsthe Plan.

The Pension Committee serves as tlae'® administrator and is responsible for selecting,
monitoring, and removing Plan investment options available to petits. As of December 31,
2014, Defendants offered twerdix investment options, including: eleven Vanguard mutual
funds’, twelve Vanguard target date funds, two non-Vanguard mutual*wsmt an Anthem, Inc.

common stock fund. Kling No. 23 at 8-9 In connection with the administration of the Plan, the

fiduciarieshired the Vanguard Group, IncManguard) to serve as the recokseper to the Plan

Vanguard’'s duty is to keep track of each individual participant’s account, contrilgjtion

21) Vanguard Prime Money Market Fund; 2) Vanguard Institutional Index FR)ndanguard Total Bond Market
Index Fund; 4) Vanguard Wellington Fund; 5) Vanguard Total Internationak Statex Fund; 6) Vanguard
PRIMECAP Fund; 7) Vanguard Extended Market Index Fund; 8) Vanguard Windaand; 9) Vanguard Explorer
Fund; 10) Vanguard InflatieRrotected Securities Fund; 11) Vanguard International Growth

3 1) Artisan Midcap Value Fund and 2) Touchstone Sands Capital Select Growth Fund
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distributions, gains and losses, as well as handling communicatidnpasiicpants. Vanguard’s
recordkeeping feesre paidrom the Plan’s assets

OnJuly 22, 2013to lower expense ratios, the Plan restructured the investments offered to
participantsand replaced the highepst share classes with their lovoast versions.(Filing No.
23 at 1314.) For instanceprior to restructuring the Plan’s two norAvanguard mutual fund
options—the Artisan Mid Cap Value Fund and the Touchstone Sands Capital SelegthGro
Fund—amounted to 120 bpg(1.2%9, and 103 bps (1.03%), respectivelpfter the Plan’s
restructuring, the price of the two non-Vanguard mutual fund optieaseasetb 95 bps (.95%
and 79 bps (.79%), respectivelJhe Plan also changedhe handling offees Previously
participantswere charged approximately eighty to ninéiyr dollars annually t@ompensate
Vanguards recordkeeping fees As of September 30, 2013 recordkeepinfgesbilled at aflat
rate of forty-two dollars per participant per year for anyone with an account balance over
$1,000.00.Participants with an account balance unde@®2.00did not pay a recordkeeping fee.

OnOctober 5 and October 27, 2Q Bpproximately two years after Defendants restructured
the Plan Plaintiffs sent lettergequestingPlaninformationfrom the Pension Committee The
Pension Committeégnoweveryefused to accept Plaintiffeettersand he lettersvere returned to
Plaintiffs’ counsel. Thereafter, o March 16, 2016 Plaintiffs filed afive count Amended
Complaintalleging from December 29, 2009 through July 22, 2(@8fendants breached the
fiduciary duties under ERISAUnderCount |of the Amended ComplainPlaintiffs assert that
Defendants breached their fiduciary duty dausing the Plan to paynreasonablénvestment
managemenexpensesn violation of 29 U.S.C. § 1104(a)(1)(A)(B). Count Il states that

Defendants breached their fiduciary dutydaysing the Plan to pay unreasonable administrative

4“Bpg’ refers to basipoints. One hundred basis points is 1.0%.
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expenses Count Ill alleges that Defendants breached their fiduciary duty by pngvanoney
market investment, while failing to prudently consider a stable vahe fCount IV asserts that
Defendants failed to properly monitor and remove fiduciaried.astly, Count V states that
Defendants failed teupply Plan information upon requéstviolation of 29 U.S.C. 81132)(1).
(Filing No. 23)

Defendants now move to dismiss Plaintiffs’ Amended Complaint pursu&ederal Rule
of Civil Procedure 12(b)(6), asserting that Plaintiftdaims are meritless, untimely, and

inadequately pled.H{ling No. 37)

1. LEGAL ANALYSIS

Federal Rule of Civil Procedure 12(b)(6) authorizes a defendant to move to dismiss a
complaint that fails to “state a claim upon which relief can be granted.” F&ivRP. 12(b)(6).
When deciding a motion to dismiss under Rule 12(b)(6), the court construes the complent i
light most favorable to the plaintiff, accepts all factual allegations as trdelraws all reasonable
inferences in favor of the plaintifftamayo v. Blagojevich526 F.3d 1074, 1081 (7th Cir. 2008)
However, courts “are not obliged to accept as true legal conclusions or unsuppodiegions
of fact.” Hickey v. O'Bannon287 F.3d 656, 658 (7th Cir. 2002).

While a complaint need not include tdded factual allegations, a plaintiff has the
obligation to provide the factual grounds supporting his entitlement to relief; ahdmwzatre legal
conclusions nor a formulaic recitation of the elements of a cause af aglicuffice in meeting
this obligation. Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)Stated differently, the
complaint must include “enough facts to state a claim to relief that is plausible @eitsHacker
v. Deere & Ca.556 F.3d 575, 580 (7th Cir. 2009) (citation and quotation marks omitted). To be

facially plausible the complaint must allow “the court to draw the reasonable inference that the
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defendant is liable for the misconduct allegeéishcroft v. Igbal556 U.S. 662, 678 (2009) (citing
Twombly 550 U.S. at 556).

1. ERISA FIDUCIARY STANDARDS

ERISA imposes general standards of loyalty and prudence that requiiariiels to act
solely in the interest of plan participants and to exercise their duties wittatiee skill, prudence,
and diligence” of an objectively prudgmerson.29 U.S.C. § 1104(a)(15ection 1104 specifically
states:

afiduciary shall discharge his duties with respect to a plan solely in the intérest

the participants and beneficiari@sd—[] for the exclusive purpose df) providing

benefits to participants and their beneficiaries; &nyl defraying reasonable

expenses of administering the pjanwith the care, skill, prudence, and diligence

under the circumstances then prevailing thptudent man acting in a like capacity

and familiar with such matters would use in the conduct of an enterprisekef a li

character and with like aims.

29 U.S.C. 8§ 1104)(1)(A), (B). Additionally,8 1105(a) provides that one fiduciary may be liable
for breaches of fiduciary duty committed by another fiduciary undsaifspd circumstances.

Although ERISA normally imposes a fiduciary duty, the statute provides a safe had
modifies that rule for plans that provide for individual accounts aravala participant or
beneficiary “to exercise control over the assets in his acco@ftl).S.C. § 1104(c)(1)ln order
for the safe harbor to applye participant must: H)ave the right to exercise independent control
over the assets; 2) be able tmosefrom an array of investment options; and 3) be given or have
the opportunity to obtain “sufficient information to make informed decisions with detgar

investment alternatives available under the plateitker v. Deere & Cp556 F.3d 575, 587 (7th

Cir. 2009) (quoting 29 C.F.R. § 2550.404@)(2)(i)(B)).



V. DISCUSSION

Defendants move to dismiss Plaintiffs’ Amended Complaint, contendind’tamitiffs
failed to state a claimpon which relief can be grantedefendants also assert thHiaintiffs
claims are untimgl The Court will address eadssuein turn.

A. Failureto Statea Claim.

1. Count |: Unreasonable | nvestment M anagement Fees.

Under Count I, Plaintiffs assert that Defendants breachedfidhairary dutyby selecting
and retaining Plammvestment options with excessively high fees instead of choosing identica
lower-cost investment options that were available during the relevant pddefindants assert
that they did not breach their fiduciary duty because Blan offered an array different
investments with an acceptable range of feBefendants rely ormHecker and Loomis when
contending that the Seventh Circuit has clearly and repeatedly found that arfiduduty is
limited to offering choices across the fee spectrum to paatits and that duty does not require
Defendants tachieve cost optimizatiortecker v. Deere & C0556 F.3d 575, 586 (7th Cir. 2009)
(affirming district court’s ruling that defendants did not breach theucfary duty because
“nothing in ERISA reques every fiduciary to scour the market to find and offer the cheapest
possible funt); Loomis v. Exelon Corp658 F.3d 667, 674 (7th Cir. 201@ffirming district
court’s dismissal of plaintiffs’ breach of fiduciary duty claim wheréeddant offered’high
expense, highisk, and potentially higieturn funds, together with loexpense index fundk, and
low-expense, lowisk, modesteturn bond funds and left the choice to the participants).
Defendants also assert that Plaintiffs failed to raise a satigigationsuggesting that Defendants
engaged in any setfealing or disloyal action favoring their own interests over trexests of the

participants and beneficiariesDefendants contenthey acted prudentlgnd there is a lawful



explanation for the high investment option ;fespecifically, prior to implementing a flat
administrative fee, participants with larger balances paid a hetjlaee for the fees than those with
a lower balanceard Plaintiff's failed to alleg¢his decision wasmprudent.

In response Plaintiffs contend that Defendants’ reliance Blecker and Loomis is
misplaced because Plaintiffs do not claim any problem with the “array” oiflastment options
offered byDefendants, but take issue only with the cost of the investment opkteistiffs rely
on Tibble when arguing that Defendants breached their fiduciary bletausefrom December
29, 2009 through July 22, 2013, Defendants provided investment opteohgyaer cost when the
same investment optisiwereavailable at a lower cosg§ee€Tibble v. Edison Int1135 S. Ct. 1823,
182829 (2015)*a fiduciary normally has a continuing duty of some kind to monitor investments
and remove imprudent origsseealsoHowell v. Motorola, Inc.633 F.3d 552, 567 (7th Cir. 2011)

(“[i] t is the fiduciary's responsibilityto screen investment alternatives and to ensure that
imprudent options are not offered to plan participdntSeorge v. Kraft Foods Glob., In®41

F.3d 786, 796 (7th Cir. 2011) (“a fiduciasyfailure to exercise his or her discretiene., to
balance the relevant factors and make a reasoned decision as to the preferred courge-of actio
under circumstances in which a prudent fiduciary would have done so is a breach of the prude
man standard of care”Plaintiffs dso asserthatHeckeris irrelevant to this casgecausehe safe
harbor does not protect Defendants from a breach of fiduciary duty claim simply decaus
Defendants providedn array ofnvestment optionsSee Howel633 F.3d at 56T'the selection

of plan investment options and the decision to continue offering a particular investinielg ve
are acts to which fiduciary duties attach, and that the safe harbor is nablaviaitasuchacts”).

The Courtagrees the Defendants’ reliance ldackerand Loomisis misplaced In both

HeckerandLoomis plaintiffs generally asserted that defendants violated their &duduty by



not offering certain investment optioasd selecting investment options with excessive fees.
Hecker 556 F.3dat 586 Loomis 658 F.3d at 674 Neithercourt addressed whether a defendant
violates their fiduciary duty in selecting higlost investment options whedenticalinvestment
optionsareavailable at a lowecost. Accordinglytheallegations set forth are sufficient to survive
a motion to dismissandDefendantsMotion to dismiss Countdenied.

2. Count |1: Unreasonable Administrative Fees.

Under Count Il, Plaintiffs argubatDefendants breached their fiduciary dbgcausgprior
to restructuring, Defendantailed to solicit competitive bidsom vendorson a flat participant fee
and failed to monitorecordkeeping compensation to ensuretti@Plan’s record keepezceived
only reasonable compensatioRlaintiffs assert thad reasonableompensation for recordkeeping
is aflat fee of thirty dollars per participanDefendantg€ontendhe Court should dismiss Count I
becausdlaintiffs failed to make any factual allegations that the recordkeeping tedsearsult
of any typeof seltdealing. Defendantargue thaPlaintiffs also failed to plead any facts to support
the claim that a reasonable recordkeeping fee for the Wtarild have been thirty dollars per
participant or that there were other vendors equally capable of providing recondksepiices
for the Plan athat lower cost Theyassert that without these facts, Plaintiffs’ claim is nothing
more than a conclusogtlegation that the Plas recordkeeping fees were unreasonable because
they werehigher than what Plaintiffs thought they should be.

In response, Plaintiffs argue that prudent fiduciaries engage in a competitdiagbi
process on a regular basis towesrecordkeeping fees remain reasondidevever, Defendants
failed to engage in competitive biddin@efendants allowed Vanguard to receive compensation
through assebased revenue sharing payments from the Plan’s mutual funds and when the Plan’s

assetsncreased, so did Vanguard'scordkeeping feesPlaintiffs argue Defendantdailure to



prudently monitor Vanguard compensation to ensure that Vanguard’'s fees did not exceed a
reasonable fee for recordkeeping services, amounts to a brdatticafry duty. Plaintiffs assert,
however, that they cannot and should not be reqair¢ide pleading stage name a vendor that
could have provided services for the Plan at a significantly lower cost or to suppatiéuyztion
that a reasonable fee for the Plan would have been a thirty dollar fleaaate

The Court findghat Plaintiffs were not required ttlegethatthe recordkeeping fees vee
the result of any type of salfealing butwere required to asserhly that Defendants failed to act
with prudence under 811@hen failing tosolicit bids and tanonitor and control recok@eping
fees See29 U.S.C. § 1104(a)(1)(A), (B)The Court concludes thBRlaintiffs’ allegatiors under
Count Illaresufficient to state a claim for relieBeeGeorge 641 F.3dat 798—99 Seventh Circuit
reversing district court’s grant of summigndgment to defendants theissue of recordkeeping
fees, and finding that defendants were not necessarily prudent in relying on the afdvic
consultants in lieu of soliciting bids from record keepessg alsolrussey v. ABB, Inc/46 F.3d
327, 336 (8th Cir. 2014faffirming district court’'s conclusion that fiduciaries breached their
fiduciary duties by‘by failing diligently to investigatehe [record keepgrand monitor Plan
recordkeeping. Accordingly, Defendants’ Motion to Dismiss Count Il for failure to statiaiac
is denied.

3. Count I11: Failure to Consider the Use of a Stable Value Fund Instead of a
Money Market Fund.

Under Count Ill, Plaintiffs alleghe Defendants breached their fiduciary dutydogviding
and maintaining the Vanguard Prime Money Market Fund, while failing to pilydmnsiderand
make a reasoned decision regarding whether tawstable value fund Defendants argue that
Plaintiffs claim fails because ERISA does not requirfeuciary to offer participants a specific

investment type or even a particular mix of investment vehicleefendants contend that a



fiduciary must offer only a menu of investment options and the congositthe menu is left to
the fiduciaries. SeeLoomis 658 F.3dat 674, Hecker 556 F.3dat 586. Because participants had
an array otchoicesacross the risk spectrumefendantargue theyannot be faulted fasffering
amoney market fund as a lefsk, low-return investmentptioninstead of anigherrisk, higher
returnstable value fund Defendants also contend that Plaintiffs failed to allege that theymone
market fundvas mismanaged or that Defendants offered the money market fund as af e=#ilt
dealing.

The Court first notes, and the parties agree, that Defendants did not have t duty
absolutely provide a stablaluefund instead of a money market fundhe issue is Wwether
Defendants consideredstablevaluefund optionand came to a reasoned decision for continuing
to provide the money market fund instea®laintiffs argue that Defendants breached their
fiduciary duty because an average stable value fund has dramatically outpdrtbemPlan’s
money market fund, but despite the advantages, Defendants failed to providle aadtee fund.
Plaintiffs also contend that, had Defendants considered a stable value fund and weighed the
benefits, Defendants would have removed the Plan’s money market fund and provided a stable
value fund. The Court concludes thBfaintiffs’ assertions conclusoryand is not enough to state
a claim. Although a complaint need not include detailed factual allegations, a plaintiff has the
obligation to provide the factual grounds supportingehitslement to relief; and neither bare legal
conclusions nor a formulaic recitation of the elements of a cause af aglicuffice in meeting
this obligation. Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)Accordingly,as pled

Defendants’ Mabn to Dismiss Count Il igranted.
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4. Count 1V: Failureto Monitor Fiduciaries.

Count IV asserts that Defendaat® responsibléor monitoing and removindiduciaries
specifically members of the Pension Committ&daintiffs argue that Defendants breached their
fiduciarymonitoring duties byamong other thing$ailing to ensur¢hat themonitored fiduciaries
1) had a process for evaluating the Plan’s administrative fees to dretutestfees are reasongble
2) considered comparable investment optjiansluding lowercost share classes of the identical
mutual fundsthat charged lower fees than the Plan’s mutual;fand 3) removed appointees who
continued to maintain imprudent, excesstest investments andhaption that did not keep up
with inflation. Both parties agrethat Count IV is entirely derivative of the underlying breach of
fiduciary duty claims outlined in Counts | through IlI

For the reasonstated abovevith respect taCounts | and Illthe Court declines to dismiss
Plaintiffs’ failure to monitor claimsegarding the considerationlofv-cost, identical mutual funds
andthe evaluabn of recordkeeping feesThe Court however, dismisseBlaintiffs failure to
monitor claim as it relates tbeir contention that Defendants should have offered and considered
a stable value fundAccordingly, Defendants’ Motioto dismiss Count IMs granted in part
and denied in part.

5. Count V: Refusal to Supply Reguested | nfor mation.

Count V states that Defendamislated ERISA becauste Plan Administrateri.e., the
Pension Committeefailed tosupply Plan information upon requestnder 29 U.S.C8 1024
“[t] he administrator shall, upon written request of any participant oribngf furnish a cop of
the latest updated summarpfpn description, and the latest annual report, any terminal report, the
bargaining agreement, trust agreement, contract, or other instsuonater which the plan is

established or operatéd29U.S.C.8 1024b)(4). An administrator may be lialiie a participant

11



or beneficiary in the amount of up to $100a dayfor failureor refusalto comply with a request
for the latest copies of platocuments within thirty dayasfter such reques29 US.C.8§ 113Zc)(1).

Defendants arguimatthe Court should dismiss Count V because Plairalfége only that
they sent two requests the Pension Committeavho refusedthe requestsipon delivery but
Plaintiffs failed to allege that the Pension Committee ever recénedreques. See Jacobs v.
Xerox Corp. Long Term Disability Income PJa20 F. Supp. 2d 1022, 1042 (N.D. lll. 2007)
(holding “‘imposing a penalty on the Plan Administrator whendid not receive the request for
documents would appear to be at odds with the Seventh Circuit'sageittzat the purpose of
Section 1132(c) is not so much to punish as it is to induce plan administoatorsply with the
notice requirements of ERISA Romero v. SmithKline BeechaB09 F.3d 113, 1220 (3d Cir.
2002)(“section 502(c)(1) requires actual receipt by the administratiois unlikely that Congress
wanted to impose a civil penalty on a person who has not engaged in anfuivcongduct).

In response, Plaintiffs contend that when looking at the plain t&1d82(c)(}, “receipt”
is not an element of Plaintiffs’ claim under Count See Kerr v. Charles F. Vatterott & Cd.84
F.3d 938, 947 (8th Cir. 199%holding the statute does notjtere receipt and “there is a general
rebuttable presumption that a properly mailed document is re€eiveldintiffs also rely orkerr
when arguing that Defendants’ defense to the statutory penaligesisconly if the defense is due
to factors “reasoridy beyond the control” of the Pension Committ&eeKerr, 184 F.3dat 947
48 (quoting 29 U.S.C. § 1132(c)(IAny administrator ... who fails or refuses to comply with a
request for any information [under § 1024(B)(4. ‘(unless such failure or refusal results from
matters reasonably beyond the control of @ldeninistratoy may be liable for a discretionary

penalty”). Plaintiffs argue that the Pension Committee deliberately refusextéptawo requests

12



from Plaintiffs’ attorneys, which does not amount to “matters reasonably beyond the contrdl of the
Pension Committee.

The Court findghat Defendants’ reliance alacobandRomerois misplaced.In Jacoh
the plan administrator did not receive the request for information because the vemgisent to
the wrong addressSimilarly, in Romergthe plaintiffs sent a request to a representative other than
the plan administrator and two months later the plan administrator providptath&formation
Thecourt inRomeroreasonedhat”the 36-day period should not begin to run until the request i
actually received] by the administrator. [to provide]adequate protection for an administrator in
a situation in which a request for information is not delivered or sent directly tdrtheistrator’
Romerg 309 F.3d at 120 Neither case bears ddaintiffs’ contention that theywice directed
requess for information to the Pension Committee at the address provided by Defendahis and t
Pension Committee deliberately refused to acbefiirequests Accordingly, because Plaintiffs
allege that th&ension Committee refused to accept the regaastDefendants do not allege that
that failure was beyond the control of the Pension Committee, Defendants’ Motthemiss
Count Vdenied. See29 U.S.C. § 1132(c)(1(an administrator may be liable toparticipant or
beneficiary in the amount of up to $100a day for failure or refusal to comply with a request for
the latest copies of plan documents within thirty days after such retdsss such failure or
refusal results from matters reasonaldydnd the control of the administrator”).
B. Untimely.

UnderERISA, a breach of fiduciary duty complaint is timely if filed no more than six years
after “the date of the last action which constituted a part of the breachatrondlor “in the case
of anomission the latest date on which the fiduciary could have cured the breaclabonitl29

U.S.C. § 1118l). Howeverno action may be commencéthree years after the earliest date on
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which the plaintiff had actual knowledge of the breach or vialdti®9 U.S.C.8 11132). The
Seventh Circuit defines “actual knowledge™&sowledge of ‘the essential facts of the transaction
or conduct constituting the violatiohwith the caveat that “it is ‘not necessary for a potential
plaintiff to haveknowledge of every last detail of a transactiankmowledge of its illegality”
Fish v. GreatBanc Trust Co749 F.3d 671, 679 (7th Cir. 2014) (quotRgsh v. Martin Petersen
Co.,83 F.3d 894, 896 (7th Cir.1996)).

Defendants argue that Count$Vl of the Amended Complaint are untimely.eBause
Plaintiffs’ allegations under Count Ill faib state a claim, the Cowxill discuss only Defendants’
arguments regarding Counts I, Il, and IV.

1. Count |: Unreasonable | nvestment M anagement Fees.

Defendants argu€ount | was filed untimelpecause Plaintiffs had actual knowledge since
August 2012 that the Pension Committee selected investment options with excepsiveeex
ratios and that lowerost funds were available. Defendants contend thAygust 2012, it issued
a “Plan Information” document to all participants that included a table cleatlyning the
expense ratios for the Plan’s various investment optidefendants argue that the document
disclosed: 1) the mutual funds offered in the Plan included both institutional and investor share
classes; 2) the investor shares had higher expense ratios than the instghticesleven for other
index funds; and 3) many of the funds offered through the Plan were invested investor shares

In response, Plaintiffs rely diishwhen arguing that tieclaim under Count | is not time
barred because they did not have actual knowledge of Defehdestedures three years prior to
filing their Complaint. See Fish749 F.3dat 681(“a plaintiff asserting a procebssed claim
under 8§ 1104, § 1106(a), or both does not have actual knowledge of the procedural breach of

fiduciary duties unless and until she has actual knowledge of the procedures used or not used by
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the fiduciary). Plainiffs contend that the mere fact that Defendants disclosed the Plan’s
investment optioreesto all participants does not provide participanith actual knowledge that
Defendants could have provided a lower cost alternative, nor does it apprisggoastiof the
process Defendants undertook to decide the higher-cost versions of those investments.

The Courtagrees with Plaintiffs anihds thatthe essential factnder Count | that would
commence the thregear statute of limitations is Plaintiffs’ knogdge of identical lowecost
alternatives.Count | is not time barred becayakhough the Plan Information document discloses
the nature of the investment options offeredidtnot disclose that identical lower cost alternaive
were available Accordingly, Plaintiffs did not have actual knowledge @éfendants’ breach of
fiduciary duty in 2012 and dismissal on this basis in not warranted.

2. Count |1: Unreasonable Administrative Fees.

Defendants also contend that Count Il is untimely because Plaintiffs hid lasbwledge
of the Plan’s recordkeeping fees since 2Mé&fendants argue that Plaintiffs had actual knowledge
becausgprior to the Plais restructuring in 2013, the recordkeeping fees were bundled with the
investment fees for each fund as part of the expense ratisiacel 2011, Plan documents reported
the expense ratioPefendants assert that because the amount charged for recordkeeping was fully
disclosed in a publicly filed report in October 2011, Plaintiffs had all the infoom#tey needed
to allege that the Plan’s recordkeeping fees were unreasonable and exneé3stober 2011.

In response, Plaintiffs argue that Count Il is a probas®ed claim and Plaintiffs currently
do not have enough knowledge of Defendants’ process for negotiating and moriteritigrs
recordkeeping fees to specifically plead the defe&tseFish, 749 F.3dat 681. Plaintiffs also
allege that the information Defendants disclosed in their annual reports did noieflauntiffs

with actual knowledge thdhe Plan’s recokkeepng fees were excessiveHaintiffs contend that

15



the Plan provided only the expense ratio and did not provide the fegaatountghatVanguard
received

The Court declines to find that Plaintiffs’ claim under Count Il is untimely, teespi
Defendants contention that the Plan Information document provided Plaintiffs watttual
knowledge of the essential facts underlyiR@aintiffs’ claim that recordkeeping feesvere
unreasonable.The Court finds that, under Count Il, Plaintiffs contend not only that the actual
dollar amount for recordkeepirfigesis excessive, but asseéhiat the fees are unreasonable because
Defendants failed to solicit competitive bids from vendors on a flat participarsnie failed to
monitor recordkeeping compensation to ensure tahguard received only reasonable
compensationSee Fish749 F.3dat 681(“to trigger the ‘actual knowledgestatute of limitations
clock under 8§ 1113(2) for a prasbased claim, thelaintiffs ‘must have been aware of the
process utilized by [the fiduciary] in order to have had actual knowledge @&fsthiéimg breach of
fiduciary duty”) (citations omitted)Accordingly, because Defendants do not allege that Plaintiffs
had actual knowledge of Defendants’ solicitation and monitoring process)daets’ Motion on
this issue islenied.

3. Count 1V: Unreasonable Administrative Fees.

As previously discussethecaus€ount IV is entirely derivative of the underlying breach
of fiduciary duty claims outlined ithe Amended Complainthe Court finds tha®laintiffs’ failure
to monitor claims regardinGounts | and Il are timelyAccordingly, Defendants’ Motion on this
basess denied.

V. CONCLUSION

For the above reasons, the COBRANTS in part and DENIES in part Defendants’

Motion to Dismiss. (Filing No.37.) Counts I, I, and V survive Defendants’ Motion to Dismiss
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Count Il fails to state a claim upon which relief can be grangeal isdismissed. Accordingly,
because Count IV is derivative of Counthidfoughlil, the Courtdismisses Count IV only to the
extent that it relies on Count lIThe Court concludes, howevénatthedismissas should be with
without prgjudice. Fed. R.Civ. P. 15 directs that courts should “freely” grant leave to amend a
pleading “when justice sbed. R. Civ. P. 15(a)(2)if in fact,Plaintiffs’ can plead sufficient facts

to supportheirassertiorthatDefendants failed to prudently consider whether to use a stable value
fund, they are granted leave to file 8econdAmended Complaintegarding Count Il and the

dismissed portion of Count I\Wyithin fourteen (14) days of the date of this Entry.

SO ORDERED.
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