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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
DONALD L. WALTON, JR.,
Plaintiff,
V. CaseNo. 1:16ev-00157TWP-TAB

DR. MICHAEL PERSONLC.M.S. MEDICAL
SERVICES agent aEORIZON, LLC,

Defendants.

N N N N N N N N N N

ENTRY GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

This matter is beforéhe Courton a Motion for Summary Judgment filed by Defendants
Dr. Michael Persor{“Dr. Person”) andCorizon LLC (“Corizon”) (improperly named “C.M.S.
Medical Services” in th€omplaint)(collectively, the “Defendants”).This42 U.S.C. § 1983 civil
rightsaction was filed on December 4, 2015, in the Madison Superior Court and then removed to
federal court.Plaintiff Donald L. Walton, Jr. (“Mr. Walton”), an inmate in the Indiana Departt
of Correction, alleges the Defendants were deliberatetifierent to his serious medical need
For the reasons explained in this Entry,BleéendantsM otion for SummaryJudgment, (Dkt. 32)
is granted.

|. BACKGROUND

This statement of facts is not necessarily objectively true, but as the surjudgnyent
standard requires, the undisputed facts and the disputed evidence are presdmelight t
reasonably most favorable to Mi/alton as the nommoving party See Reeves .vSanderson

Plumbing Products, Inc530 U.S. 133, 150 (2000).
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A. Hepatitis C Standard of Care

Dr. Renee Fallhowe is employed by Corizon as its Chief Medical Offi&te has
experience and expertise regarding the treatment and diagndsepafitis Cvirus (“HCV”)
infections. She has assessed and overseen care of patients with HCV and is awastaofitnel
of care for diagnosing and treating that condition. (Dkt. 33-3 at { 3.)

HCV is a virus which over a period of years can cause a patient’sdilecome inflamed.
There are two types of HCV: acute and chroricute HCV is a shofterm viral infection.Acute
HCV can lead to chronic HCV, which may cause the liver to become inflamed and damaged.
(http://www.mayoclinic.org/disease®nditions/hegtitis-c/symptomscauses/dx20207369)1d.
at 1 8.

Acute infection with HCV can be asymptomati€or patients who develop an acute HCV
infection, 15 to 40 percent clear the virus through the actions of their immuamsy$terefore,
approximately 60 to 85 percent of patients eventually progress from acut@mfeca chronic
infection. Chronic HCV is often asymptomatic as well.he natural history of the effects of
chronic HCV is generally slowThe progression of chronic HCV infection to fibrosis and cirrhosis
may take years in some patients and decades in -ethersn some cases, may not occur at all.
Most complications from HCV occur in patients with cirrhod. at 9.

HCV treatment has evolved dramatically over the past several vierally, HCV was
treated with one drug that had low success ratesatment then evolved to a twioug regimen
with better cure ratesThen newer antivirals were used in a thdeeg regimen with even better
success, but the treatments had side effects and contraindications for a olicteorbidities.
Now, there are newer regimens such as Harvoni with fewer side effects,doettaates, and

fewer contraindicationsld. at  10.



Management and treatment of HCV is a complex, evolving fisdtedical providers
employed by Corizon in Indiana rely on guidelines promulgated blye¢beraBureau of Prisons
(“BOP”) in treating inmates with HCV infectiondd. at § 11.In March 2012the BOP adopted
Clinical Practice Guidelines titled Evaluation and Treatment of Hepatitis C ana€igriiDkt.
334, March 2012 BOP HCV Guidelingsin June 2014, the BOP issued Interim Guidance for the
Management of Chronic Hepatitis (Dkt. 335, line 2014 BOP HCV Guidelingsin July 2015,
the BOP Guidelines were revise@kt. 336, July 2015 BOP Guidelings.They were revised
again in April 2016. (Dkt. 33-7, April 2016 BOP Guidelines.)

Inmates with chronic HCV infectiamare enrolled in the prison’s medical Chronic Care
Clinic where clinical evaluation and laboratory testing are completethregusually every three
to six months.These evaluations include testing to determine liver enzyme elevations and other
measurements, which can fluate dramatically in HCV patientsLongterm liver enzyme
changes and other laboratory findings may be indicative of cirrhosis ogdamthe liver.(Dkt.
33-3at12)

In March 2012, the BOP adopted guidelines that approved the use of a triplbatamyt
for treatment of HCV.Patients were prioritized for treatment based on the degree of liver fibrosis
cirrhosis, and certain other health conditiond. at §12;Dkt. 334, p. 2. Under the June 2014
BOP Guidelines, patients were prioritized fople drug therapy based on criteria similar to the
2012 criteria. (Dkt. 335, p. 3) Priority was also given if the patient was newly incarcerated and
was receiving treatment at the time of incarceratidn.

The degree of liver fibrosis may be deteretdnn several waysThe AST-to-platelet ratio
index (“APRI”) is the BOPpreferred method for neimvasive assessment of hepatic fibrosis and

cirrhosis. In June 2014, the BOP recommended prioritizing patients who had APRI scores of 1.0



or greater, or whose APRI score was between 0.7 and 1.0 along with other findingtsgges
advanced fibrosis(Dkt. 335, p. 3) An APRI score is calculated using a patient’'s AST levels (a
liver enzyme which is often elevated in people with chronic HCV) and blood platelet deast.
measuring another liver enzyme, Alanine AminotransferaSeT"), is also helpful in monitoring
liver damage; if cirrhosis occurs, AST levels may be higher than ALT le{igld. 33-3 at 1 14.)

In July 2015, the BOP revised its HCV Guidelines to reflect the availability wf ne
treatments and established the new standard of {ake. 33-6.) The BOP provided that certain
cases are at higher risk for complications or disease progression and reqrereungent
consideration for treatmentThe patients at Level 1, or highest priority, are those with known
decompensated cirrhosis, liver transplant candidates or recipientstgatitn hepatocellular
carcinoma (liver cancer), those with comorbid medical conditions associatedH@¥, those
taking immunosuppressant medications, and newly incarcerated inmates aleeadyng
treatment.ld. at p. 11.Patients at Level 2, or high priority, include those with APRI scoresagreat
or equal to 2.0, those with advanced fibrosis on a liver biopsy, those with Hepatitis B camfecti
those with HIV coinfection, and those with comorbid liver diseddeat p. 12.Patients at Level
3, or intermediate priority, include those with APRI scores between 1.5 and 2.0witftoS¢age
2 fibrosis on a liver biopsy, those with diabetes mellitus, and those with porpbtaieea tarda
(a rare condition relating to liver function affecting skin or nervous systieimPatients at Level
4, or routine priority, aréhose with Stage 0 t&tage 1 fibrosis on liver biopsy, and all other cases
of HCV infection that meet the criteria for treatmeld.; Dkt. 33-3 at { 15.

According to the BOP, a baseline evaluation of all Hisitive inmates should include a
targeted Istory and physical examination, lab tests, calculation of the APRI scewenive

health measures, and educatiqbkt. 33-6 at pp. 78; Dkt. 333 at  16) Most complications



from HCV infection occur in people with cirrhosis, so determining presehdérosis and
cirrhosis is very important when prioritizing patients for treatmébkt. 33-6 at p. 8 Dkt. 33-3

atf 168) An APRI score greater than 2.0 may be used to predict the presence of livesisirr
(Dkt. 336 at p. 8 Dkt. 33-3 at 16) Patients with APRI scores greater than 2.0 should have a
liver ultrasound to evaluate the liver. (Dkt. 33-6 at p. 9; Dkt3 28 16)

In April 2016, the BOP revised its HCV Guidelines to reflect the availatofithree new
treatment drugs(Dkt. 33-7, at p. 2. The 2016 Guidelines did not change the way APRI scores
and other data are used to prioritize patients for treatniénat pp. 1112; Dkt. 333 at § 17.In
Indiana, inmates with chronic HCV infection are enrolled in @eonic Care Cliit, where
clinical evaluation and laboratory testing are completed regularly, usualy éwee to six
months. Dkt. 33-3 at T 19.

B. Plaintiff’'s Medical Treatment

Mr. Walton began his most recent incarceration within the IDOC in 200%endleton
Correctional Facility He was incarcerated at the Correctional Industrial Facility (“CIF")nduri
the time period of the allegations in his Complaiimt. 2012, Mr. Walton collapsed from
dehydration due to ongoing, undiagnosed stomach issues and diarrhe86(Hé was treated
atthe emergency room of Sailbhn’sHealth System in Andersomdiana,for abnormal weight
loss andchronic diarrhea (Dkt. 361 at 3.) It was recommended that Mr. Waltbave stool a
specimen tested and that he see a G.I. spadaitifurther evaluatiorid.

Dr. Person became the medical directo€Ht on June 1, 2015efirst saw Mr. Walton
on August 25, 2015, when Mr. Walton visited @leronic Care Clinidor asseswent ofthis HCV
infection. At that time, Mr. Walton’s APRI score was .506, which was well below the 2.0 threshold

that would indicate liver damage. (Dkt. 33t 1 10. During the visit, Mr. Walton was adamant



that heshouldhave been treated in 2012 for his Hepatitis C infectidn. Waltonrepored that
he was wrongfully diagnosed with bipolar disorder in 22012 and he believed that was the
reason he did not receive HCV treatment in 20D2. Person reviewed Mr. Walton’s medical
records and his lab resultsle concluded thaMr. Walton’s HCV was stablbecause hi&PRI
score and medical history did not indicate that priority treatment for his H@¢tioh was
indicated. Per HCV protocol, Dr. Person scheduled Mr. Walton for a fellpaHCV Chronic
Care Clinicvisit in threemonths. Id.

On September 3, 2015, Mr. Walton was seen by Nurse Practitioner Barbara Brubake
(“Nurse Practitioner Brubaker”jor his additional chronic complaints of ulcerative colitis,
hypothyroidism and gastroesophageal reflux disease (“GERIO”)at{ 11. Nurse Practitioner
Brubakerreported that Mr. Walton’s HCV infection was improving and he had no associated
symptoms. She reported that his ulcerative colitis was welhtrolled and that he was receiving
follow up treatment for hypothyroidismd. His GERD was also reported as improvila.

On January 5, 2016, Dr. Person saw Mr. Walton for complaints of facial numbness and
blood in his stool.Mr. Walton reported thdte had experienced seven “strokes” in the last several
years. Dr. Person prescribed an esophagogastroduodenoscopy (EGD) test to examimiegthe li
of the esophagus, stomach, and small intestine to determine if Mr. Walton’s repoddfrbhis
stool and his low hemoglobin count could be related to internal bleeltingt 12.

On January 15, 2016, Dr. Person saw Mr. Walton related to his thyroid condérns.
Waltonreportedthat he was suffering from cirrhosis or fibrosis of the livdr. Walton repeated
his concernghat heshould have beeavaluated for receiving HCV medications several years
prior, but that he was rejected because of his then diagnosis of bipolar distedstated thatis

bipolar diagnosis was cleared by his psychologist and he should have received HCAtiamedic



in 2012. In addition to the EGD test, Dr. Person prescribed an ultrasound to evaluate Mr. Walton’s
gallbladder based on his complaints of upper right quadrant abdominalgaat .| 13.

On January 25, 2016, Mr. Walton received an ultrasound of his abdomen which revealed
no abnormalitis. His liver was a normal size and contour and there was no evidence of cirrhosis
or fibrosis of the liver.ld. at | 14.

Mr. Waltons medical records revealo indicators of any livedamage from his HCV
infection In Dr. Person’amedical opinion, Mr. Veltondoes not require treatment for his HCV
infection at this timeHis condition has been continuously monitored by the health care staff while
he has been incarceratelde has had regular lakork to check his liver enzymes, an ultrasound
of his liver, and chronic care visits to assess his clinical presentataro time hasvir. Walton
reported any HCV symptoms, his January 2016 ultrasound was normal, and his clinical
presentation has remained norm&lr. Person reports that there is no indicatdrfibrosis or
cirrhosis in this patientMr. Walton’s APRI score has remained well below 2.0, his ALT levels
have consistently exceeded his AST levels, and he has shown no objective indicaliiers of
damage. Based on the BOP Guidelines, Mr. Walton is not a high priority for treatrustiter,
it is the opinion of Dr. Person and Dr. Fallhowe that Mr. Walton is in no imminent dangenof ha
Id. at T 15, Dkt. 33-3 at  24.

. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate when the movant shows that there is no genuire disput
as to any material fact and that the movant is entitled to judgment as a matter i6éthvR. Civ.
P. 56(a).A “material fact” is one that “might affect the outcowfehe suit.” Anderson v. Liberty
Lobby, Inc.,477 U.S. 242, 248 (1986)To survive a motion for summary judgment, the non

moving party must set forth specific, admissible evidence showing that theratsraal issue for



trial. Celotex Corp. v. Cattg 477 U.S. 317, 323 (1986)As stated earlierhe Court views the
record in the light most favorable to the rooving party and draws all reasonable inferences in
that party’s favor.Darst v. Interstate Brands Corb12 F.3d 903, 907 (7th Cir. 2008). The Court
does notveigh evidence or make credibility determinations on summary judgment belcasse t
tasks are left to the fa@inder. O’Leary v. Accretive Health, Inc657 F.3d 625, 630 (7th Cir.
2011).

A dispute about a material fact is genuimdyd‘if the evidence is such that a reasonable
jury could return a verdict for the nonmoving partyuiderson v. Liberty Lobby, Inel/7 U.S.
242, 248 (1986). If no reasonable jury could find for the-maving party, then there is no
“genuine” disputeScott v. Harris550 U.S. 372, 380 (2007).

l1l. DISCUSSION

A. Eighth Amendment Claim Against Dr. Person

At all times relevant to MiWalton’s claims, he was a convicted offendeAccordingly,
his treatment and the conditions of his confinement are evaluated under standéidhed by
the Eighth Amendment’s proscription against the imposition of cruel and unusual pumtishme
Helling v. McKinney 509 U.S. 25, 31 (1993) (“It is disputed that the treatment a prisoner
receives in prison and the conditions under which he is confined are subject toysordar the
Eighth Amendment.”).

To prevail on an Eighth Amendmeateliberate indifference medical claimplaintiff must
demongtate two elements: (e suffered from an objectively serious medical conditmmt (2)
the defendant knew about the plaintiff's condition and the substantial risk of harmdt pase
disregarded that risk-armer v. Brennan511 U.S. 825, 8374 (19948 etties v. Carter836 F.3d

722, 728 (7th Cir. 20160 bang; Pittman ex rel. Hamilton v. County of Madison,, 146 F.3d



766, 775 (7th Cir. 2014Arnett v. Webste658 F.3d 742, 7561 (7th Cir. 2011).“A medical
condition is objectively serious if a physician has diagnosed it as requirihgergaor the need
for treatment would be obvious to a laypersadayles v. Fahim/71 F.3d 403, 409 (7th Cir. 2014).

For purposes of summary judgment, the parties do not dispute the first element.that M
Walton had a serious medical need.
Mr. Walton argues that thBefendants have been providing “hRaleasures of diagnosis.” He
alleges that he met the 2009 HCV treatment criteria in 2012 but that doctors deniszhbment
at that time. More specificaly, he contends th&efendants failed to comply witBaint John’s
Hospital recommendation far stool sample evaluation and seeing a G.l. specialist on June 30,
2012. Dkt. 36-1, p. 3) He argues that delays in providing a full G.l. evaluation resufted i
diagnosis in April 2016 of celiac disease and precancerous cells throughout histestates.

However, these contentions not supported by medical records or expert opinion. More
importantly,Dr. Person did not start treating Mr. Walton until Asg25, 2015.4[A] n individual
must be personally responsible for a constitutional deprivation in order to be ligigdiess v.
Walker, 787 F.3d 433, 439 (7th Cir. 2015)Dr. Person could not have participated in any
constitutional violation against Mr. Walton that occurred in 2012 or at any other tionéqu2015.
Similarly, the December 5, 2007, lab results submitted by Mr. Wglkt, 36-1, p. 13, are not
relevantto the claims brought in this action, especially in light of the far more recentsialtsre
showing that Mr. Walton’s APRI scores are below 2.0.

Mr. Walton also criticizes the most recent criteria for treating HCV, describing it a
“deceitful’. He has pesented no evidence, however, demonstrating that the 2016 BOP Guidelines
are in any way invalid Moreover, neither Dr. Person nor Corizon played any part in developing

the BOPGuidelines. The BOP Quidelines are applied throughout the federal and Indaaisan



systems.The undisputed record reflects that Mr. Walton does not qualify for HCV treatment under
the applicable guidelines, nor has he qualified for such treatment during the timePafrébn’s
doctorpatient relationship with him.

While Mr. Walton’s fears of developing liver damage are understandable, Dr. Person
prescribed an ultrasound that revealed that Mr. Walton’s liver had a normahdizerdaour with
no indications of cirrhosis. Mere disagreement with a provider’s medical judgsnastténough
to prove deliberate indifferenceBerry v. Peterman604 F.3d 435, 441 (7th Cir. 2010JA
prisoner may establish deliberate indifference by demonstrating that the trehémeceived was
blatantly inappropriate.” Pyles, 771 F.3d at 409internal quotation omitted).“Making that
showing is not easyA medical professional is entitled to deference in treatment decisions unless
no minimally competent professional would have so responded under those circem$tihc
(internal quotatioromitted). Mr. Walton has not shown that any treatment provided or referred
by Dr. Person was so contrary to accepted professional standards tigatcafdrnfer that it was
not based on medical judgmenfee Duckworth v. AhmaBi32 F.3d 675, 679 (7t€ir. 2008).
Rather, Dr. Person responded reasonably to Mr. Walton’s complaints and in accordhnce w
applicable BORGuidelines. Dr. Person ordered an EGD to evaluate Mr. Walton’s complaints of
blood in his stoolDr. Person also ordered an ultrasound to evaluate Mr. Walton’s abdomen, which
revealed that his liver showed no evidence of cirrhosis or fibrédegardless of what lab tests
may have shown in 2012, those numbers have improved and Mr. WakoritAPRI score
places him on the low end ofetipiiority scale for HCV treatment.

A court exanines the totality of an inmat’'medical care when determining whether
defendant hebeen delibeately indifferent to an inmate’serious medical needéd/alker v. Peters,

233 F.3d 494, 501 (7th Cir. 2000}t is well-settled that while incarcerated, an inmate is not

10



entitled to the best possible care or to rectheparticular treatment of his choic&eeForbes v.
Edgar, 112 F.3d 262, 267 (7th Cir. 1997Mr. Walton wa “entitled to reasonable measures to
meet a substantial risk of serious hdrid,, which is what he received.

Mr. Walton has not presented evidence sufficient to create a genuine issue dl rizateri
as to whether Dr. Person was deliberately indifferent to his serious meskct. Accordingly,
Dr. Person is entitled to summary judgment on Mr. Walton’s claim of deliberattenedice.

B. State Law Claims Against Dr. Person

Dr. Person argues that heaisoentitled to summary judgment on the medical malpractice
and negligene claims because Mr. Walton did not file a complaint with the Indiana Medical
Review Panel.Seelnd. Code § 3418-8-4. This would be true if the record established that Mr.
Walton sought less than $15,000in damages, in which case filing the complaint with the Indiana
Medical Review Panel would not be requirddd. Code 8§ 3418-8-6. The Complaint does not
request any particular dollar amount e tprayer for relief. (Dkt.-1.)

Assuming for purposes of this motion that Mr. Walton was not required to file such a
complaint, to succeed @medical malpractice claim, Ineust show that Dr. Person owleith “a
duty of carethat the doctds actions did not conform to that standard of care, andMrat
Walton] was proximatelynjured by the doctos breacH. Collins v. AtShamj 851 F.3d 727, 734
(7th Cir. 2017)(citing McSwane v. Bloomington Hosp. & Healthcare.S936 N.E.2d 906, 910
(Ind. 2009)). In addition,under Indiana law a prima facie case iedical malpractice cannot be
established whout expert medical testimony.Musser v. Gentiva Health Sery856 F.3d 751,

753 (7th Cir. 2004)“A plaintiff must present expert testimony to establish the applicable standard
of care and to show whether the defendant’s conduct falls below the standard"ofccaat 760.

Mr. Walton has presented no expert testimony to rebut the standard of care gregetite

11



Defendants’ medical expert, nor has he presented sufficient evidence demonstiatiby.
Peason’s treatment fell below the applicable standard of cBrePerson is entitled to summary
judgment on the state law claims.

C. Claims Against Corizon

As noted, Mr. Walton makes no allegations against Corizon @dngplaint. He does not
allege nor has he presented any evidence showing that Corizon has a policy or casioyngf
inmates treatment for HCV or of otherwise violating @anstitutional rights, and therefore, no
Eighth Amendment claim is viable against CorizoBee Glisson v. Indiana Department of
Corrections,849 F.3d 372, 378-79 (7th Cir. 2017).

In addition, because Dr. Person is entitled to summary judgment on the medical ticalprac
and negligence claims, no state legpondeat superidiability can be atibuted to Corizon as
Dr. Person’s employer.See Griffen v. Simpson948 N.E.2d 354, 361 (Ind. Ct. App. 2011)
(holding that under Indiana law, where the employee did not commit aesphndeat superior
cannot appt to make the employer liable).

For these reasons, Corizon is entitled to summary judgment.

V. CONCLUSION

For the reasons stated abdwefendants DriMichaelPerson and Corizon LLC aeatitled
to summary judgment on MWalton’s claims of deliberate indifference tsexious medical need,
malpractice, and negligencéccordingly,theDefendants’ Mbtion for SummaryJudgment(Dkt.

32),is GRANTED. Judgment consistent with this Entry shall now issue.

Qe et ot

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana

SO ORDERED.

Date: 6/28/2017
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