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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

REGINALD DOSS, )
Petitioner, g

V. g CaseNo. 1:16ev-00326JMSMPB
SUPERINTENDENT Pendleton Correctional g
Facility, )
Respondent. ;

Entry Denying Petition for Writ of Habeas Cor pus and Directing Entry of Final Judgment

The petition of Reginald Doss for a writ of habeas corpus challengesondisciplinary
convictionfor attemptedassaulion staff with bodily fluid (A-111/A-117)identified asSTP 1510
0029 For the reasons explained in this Entry, Mr. Doss’s habeas petition nuestibe.

A. Overview

Prisoners in Indiana custody may not be deprived of -gooel creditsCochran v. Buss,
381 F.3d 637, 639 (7th Cir. 2004) (per curiam), or of credihingclass, Montgomery V.
Anderson262 F.3d 641, 6445 (7th Cir. 2001), without due pressThe due process requirement
is satisfied with the issuance of advance written notice of the charesteal opportunity to
present evidence to an impartial demisinaker, a written statement articulating the reasons for
the disciplinary action and the evidence justifying it, and “some evidence iecibrelt to support
the finding of guilt. Superintendent, Mass. Corr. Inst. v. HilF2 U.S. 445, 454 (1985)yolff v.
McDonnell,418 U.S. 539, 5701 (1974);Piggie v. Cotton344 F.3d 674, 677 (7th Cir. 2003);

Webb v. Andersqr224 F.3d 649, 652 (7th Cir. 2000).
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B. The Disciplinary Proceeding

On October8, 2015, Ofc.M. Truex wrote a Reportof ConductchargingMr. Doss with
attemptingo assaulstaffwith bodily fluid, offenseA-111/A-117.The conduct reporstates:

On 10/8/2015tapprox2:15PM I, Officer Truex stopped offendeboss,Reginald

DOC# 249558 ecaustdewasnotcorrectlydressedOffenderDossrefusedo stop.

Sgt.M. HarrisonintervenedandagainorderedffenderDossto correcthisjumpsuit

thatwashangingfrom hiswaist. OffenderDossthengatheredspitinto his mouth

steppingtowardsmyself,in anattemptto spit onme,atthatinstance Sgt. Burrow

and Sgt. Truex arrived and placed offender Doss into restraintsand escorted

offenderDossto medicalbeforeoffenderDoss couldspitonme.
(Dkt. 9-1, Ex. A).

OnOctober29, 2015Mr. Dosswasnotified of thechargeof attemptedassaulivith bodily
fluids (A-111/A-117)andservedwith a copy of the conducéeportand the screeningeport. Mr.
Dosswasnotified of hisrightsandpleadednot guilty. He requestedhlay advocateMr. Dossdid
not requesany witnesse®r physicalevidenceg(Dkt. 9-2, Ex. B).

On November 4, 2015, disciplinaryhearing vasheldin caseSTP15-10-0029.Mr. Doss
pleadedhotguilty andprovided the followingtatement:

| gotassaultedby staff downthere.Theytold methatto gettransferredut | needed

to levelup. Theykepttrying to provoke me but | didntry to spit. Truax[sic] said

hit meso| couldgetshipped.

(Dkt. 94, Ex. C). Thedisciplinaryhearingofficer (‘DHO”) found Mr. Dossguilty of attempted
assaultvith bodily fluid. In making this determination, the DHO considered staff reportstateenent
of the offender, and evidence from witnesses (DR&t. Bx. A, Dkt. 94, Ex. C; Dkt.9-11, SaledEXx.
H). TheDHO alsostatedDHB findsguilty dueto report, statemerand evidence.” Dkt. 9-4, EX.

C). Dueto theseriousness of th@fense theoffender’sattitudeand demeanor durinthe hearing,

andthe likelihood of thesanctionhaving acorrective effect on offender’'sfuture behavior,the



hearing officer imposed the following sanctions: awritten reprimand, 90 days’ changein
work/housing, 60days’ disciplinary segregation30 days’ lost phoneprivileges, 90 days’ lost
earneccredittime (ECT),anda demotion frontreditclassone tocreditclasstwo. I1d.

Mr. Doss appealed to ti@cility Head and then to the Finad®ewing Authority, but both
appeals were denied. He then filed the instant petition for a writ of habeas corpus pgar&8ant
U.S.C. § 2254.

C. Analysis

Mr. Doss raises wo claimsin his habeas petitiofkirst, he argues there was insufficient
evidence to find him guiltpf attemptedassaulwith bodily fluid. Second, Mr. Dosargues that
he was denied his request for a lay advocate. In response toatheseend, the respondent
contends that there was sufficient evidence to support the guilty finding anth&ioss
procedurally defaulted hislaim for a lay advocateby not raising it during the administrative
process and, in any event, the claim lacks merit. Mr. Doss did not file a reply.

First, Mr. Doss argues thahe DHO did notreview the conduct reporivhich violated his
right to present evidencédad the conduct report been reviewleel argues, the DHO would have
known there wamsufficient evidence to find him guiltyspecifically,the conduct report reflects
that Mr. Doss did naactuallyspit on the officer; instead he gathered spit in his mouth and turned
in the direction of the officer but was restrained prior to the spit leaving his mowtbrdiag to
Mr. Doss, “attempt woulddspit exiting my mouth and missing my target.” Dkt. 2 at 4.

Mr. Doss’s claim that his due process right to present evidence was digdateot
supported by the facts or the law. Fiidt, Dossdid not request any evidence. Second, the DHO

did consider the conduct report and Sgt. Harrison’s witness statement whicbnsagent with



the conduct reporiThe DHO chose to accept as true the offitetatemergthatMr. Doss tried
to spit onOfficer Truex

Finally, Mr. Doss’s allegation that the DHO overlooked the evidence regarding the
officer’s statement is a claim that there was not enough evidesapport the conviction because
the use of bodily fluid/spit was never used. Unfortunately for Mr. Doswewer, here was
sufficient evidence to support the disciplinary convictidihthat isrequired is'some evidence in
the record” to support the finding of guilthe “some evidence” standard is leniemgduiring
only that the decision not be arbitrarywaithout support in the recordMcPherson v. MBride,
188 F.3d 784, 786 (7th Cir. 1999). A rational adjudicator could readily conclude from the content
and surrounding circumstances of the conduct report and witness statement that $r. Dos
attempted to spit on the officddenderson v. United States Parole Comm3 F.3d 1073, 1077
(7th Cir.1993) (a federal habeas coutifl overturn the . . . [conduct board’s] decision only if no
reasonable adjudicator could have found . . . [the petitioner] guilty of the offense on thefbasi
the evidence prestad”), cert. denied115 S. Ct. 314 (1994%¢ee also Hil] 472 U.S. at 457 The
Federal Constitution does not require evidence that logically precludes ahyscambut the one
reached by the disciplinary board.’A conductreport alone may provide “steevidence” of guilt,
notwithstanding its brevity or the presence of conflicting evidencengsds the reporting officer
describes the violation in sufficient det&ficPherson 188 F.3d at 786.

Offense Alll, is defined as: “Attempting or conspiring or aiding and abetting with
another to commit any Class A offensdJk{. 9-10,Ex. G at 2) And offense A117, assault on

staff, is defined as: “Committing battery/assault upon any staff persdudlimg contractors and



volunteers, which results in bodily injury or serious bodily injury (including theatimg of bodily
fluids or waste on a staff person).” (Ex. G at 3).

The conduct report states that Ofc. Truex attempted toMtofoss because he was
incorrectly dressed Howevavr. Doss ignored him. Sgt. Harrison then intervened and ordered
Mr. Doss to correct higimpsuit. Mr. Doss then gathered spit in his mouth and moved toward Ofc.
Truex in an attempt to spit on hikdowever, two other officers arrived and intervened before Doss
could spit on TruexThis issufficient evidence that Doss was trying to spiQdficer Truex, and
two officers intervened before Doss could actually sp@ffiter Truex Furthermore, there is no
requirement that an attempt requires an offender to carry out the action and dailei to be
found guilty of attemptNo relief is warranted on this basis.

Mr. Doss’s second ground for relief is that he was denied a lay advocateespoadent
is correct that Mr. Doss procedurally defaulted his claim regarding thel déra lay advocate.
To succeed on a petition for a writ of habeas corpus, a petitioner must first “ektieustnedies
available in the courts of the State.” 28 U.S.C. § 2254(b)(1)(A). “Indiana does not proves judi
review of decisions by prison administrative bodies, so the exhaustion requirar28ntiS.C.
8§ 2254(b) is satisfied by pursuing all administrative remedid4offat v. Broyles288 F.3d 978,
981 (7th Cir. 2002). “[W]hen the habeas petitioner has failed to fairly present totthemias
the claim on which he seeks relief in federal court and the opportunity to raise itmaihctate
court has passed, the petitioner has procedurally itedatihat claim.” Perruquet v. Briley390
F.3d 505, 514 (7th Cir. 2004).

Mr. Doss admits in his habeas petition that he did not include hesdhaycate claim in his

administrative appeals. Accordingly, because Mr. Doss has not shown or ave @uathere



is a basis to overcome his procedural default, he has procedurally defaultednhis $te
Perruquet 390 F.3d at 514.

Even if Mr. Doss had not procedurally defaulted this claim, he has not shown that the
alleged denial of a lay advocate resultethe denial of due process. A prisoner in a disciplinary
proceeding has no right to a lay advocate unless the inmate is illiteratecampéexity of the
issue makes it unlikely that the inmate will be able to collect and present eviSeecklillerv.
Duckworth 963 F.2d 1002, 1004 (7th. Cir. 1992) (citmplff, 418 U.S. at 571). Mr. Doss does
not argue that either of those circumstances are present, and the reectd tlefit neither are.
Accordingly, Mr. Doss has not shown a violation of his due process rights with regédmel to t
alleged denial of a lay advocateurther the denial of a lay advocate, is not as Mr. Doss suggests,
evidence that the DHO was not impatrtial.

Forall of these reasons, Mr. Doss is not entitled to habeas relief.

D. Conclusion

“The touchstone of due process is protection of the individual against arbitriany afct
the government.Wolff, 418 U.S. at 558. There was no arbitrary action in any aspect of the charge,
disciplinary proceedings, or sanctions involved in the events identified in thos,aahd there
was no constitutional infirmity in the proceeding which entitles Mr. Doss toelief he seeks.
Accordingly, Mr. Doss’s petition for a writ of habeas corpus mustd&eed and the action
dismissed.

Judgment ansistent with this Entry shall now issue.

IT ISSO ORDERED.

Date: 5/8/2017 Qa/»«fm 0o m

/Hon. Jane l\/ljag{m>s-8tinson, Chief Judge
"United States District Court
Southern District of Indiana
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