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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

ERIN R. McDUGLE, )
)

Plaintiff, )

)

VS. ) No. 1:16ev-00366MPB-TWP

)

NANCY A. BERRYHILL,* Commissioner of )
the Social Security Administration, )
)

Defendant. )

)

)

)

ORDER

This matter wasonsented to the Magistrate Judge urdt).S.C. 8§ 636(candFed. R.

Civ. P. 73to conduct all proceedingBlaintiff Erin R. McDugle seekgudicial review of the
Social Security Administration’s final decisioieemingherineligible for Disability Insuraime

Benefitsand Supplemental Security Inconiée matter is fully briefedDocket No. 23Docket

No. 28 Docket No. 29. For the reasons that follow, this CoaEFIRMS the decision of the

Commissioner of the Social Security Administratfording that Plaintiff Erin McDuglds not
disabled
Introduction

OnDecember 102012,Erin R. McDuglefiled an application fodisability and Disability

Insurance Benefits und@itle 1l of the Social Security Acand forSocial Security Supplemental

1 At the time this case was filed, Carolyn W. Colvin was the Acting Commissidniee Social Security Administration. Nancy
A. Berryhill became the Acting Commissioner on January 20, 2017. When a ptibkc ofases to hold office while an actisn
pendng, the officer's successor is automatically substituted as a padyR. Civ. P. 25(d) ater proceedings should be in the
substituted party's name and the court may order substitutory &ime.ld.
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Security Incomalisability benefitaunderTitle XVI of the Social Security AciShe is alleging

disability beginninglune 1, 2011Herapplication was denied initially and on reconsideration. A
hearing wa requestedndheld onFebruary 62014 before Administrative Law Judge (ALJ)
Julia D. Gibbs. OQuly 22 2014 ,the ALJ deniedMs. McDugle’s application. Orbecember 14
2015, the Appeals Counalffirmed the ALJ’s denial decision, thereby making the'ALJ

decision the final decision of the Social Security Commissi@@eC.F.R. 8§ 404.98 Bchmidt v.

Astrue, 496 F.3d 833, 841 (7th Cir. 2000n Februaryl5, 2016 Ms. McDuglefiled this civil

action underd2 U.S.C. 8§ 405(dfor review of the Commissioner’s decision.

Standard for Proving Disability

To prove disability, a claimant must sholess unable to “engage in any substantial
gainful activity by reason of any medically determinable physical otahenpairment which
can be expected to result in death or which has lasted or can be expected to Emttiouaus

period of not less than twelve monthgl2 U.S.C. § 1382c(a)(3)(ARlaintiff is disabled iher

impairments are of such severity tishéis not able to perform the workepreviously engaged
in and, if based on her age, education, and work experidreearsnot engage in any other kind
of substantial gainful work that exists in significant numbers in the natiooabet/.42 U.S.C.

8 1382c(a)(3)(B)The Social Security Administration (“SSA”) has implemented these statutory

standards bprescribing a fivestep sequential evaluation proced3.C.F.R. 8§ 404.1520

Step one asks if th@daimant is currently engaged in substantial gainful activitshefis,
then she is not disablefitep two asks whether the claimant’s impairments, singly or in
combination, are severl they are not, therhgis not disabledA severe impairment is erthat
“significantly limits [a claimant’s] physical or mental ability to do basic work activitiex)

C.F.R. 8 404.1520(c'he third step is an analysis of whether the claimant’s impairments, either
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singly or in combination, meet or medically equal the criteria of any of thditoors in the

Listing of Impairments20 C.F.R. Part 404, Subpart P, AppendiXthe Listings”). TheListings

include medical conditions defined by criteria that the SSA has pre-determengidabling, so
that if a claimant meets all of the criteria for a listed impairment or presents medicagdindin
equal in severity to the ceitia for the most similar listed impairment, then the claimant is

presumptively disabled@msv. Barnhart, 309 F.3d 424, 428 (7th Cir. 2002)

If the claimant’s impairments do not satisfy a listing, thenresidual functional capacity
(RFC) is determined for purposes of steps four and R¥#E is a clanant’s ability to do work
on a regular and continuing basis despéeimpairmentrelated physical and mental limitations

20 C.F.R. 8 404.154%t the fourth step, if the claimant has the RFC to perfoenpast relevant

work, then Beis not disabled. The fifth step asks whether there is work in the relevant economy
that the claimant can perform, basedhen vocational profile (age, work experience, and
education) anthterRFC. If so,thensheis not disabled.

The individual claiming disability bears the burden of proof at steps one through four.

Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1981) the claimant meets that burden, then the

Commissioner has the burden at step five to show that work exists in significant siumther
natioral economy that the claimant can perform, gikenage, education, work experience, and

functional capacity20 C.F.R. 8 404.1560(c)(2Young v. Barnhart, 362 F.3d 995, 1000 (7€ir.

2004)

Standard for Review of the ALJ’'s Decision

Judicial review of the Commissioner’s (or ALJ’s) factual findings is esfigal This
Court must affirm the ALJ’s decision unless it lacks the support of substantieheeior rests

upon a legal errofsee, e.g., Nelmsv. Astrue, 553 F.3d 1093, 1097 (7th Cir. 20092 U.S.C. §
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405(g) Substantial evidence means evidence that a reasonable person would accepb#s adeq

to support a conclusioixon v. Massanari, 270 F.3d 1171, 1176 {7 Cir. 2001) The ALJ—

not the Court—holds discretion to weigh evidence, resolve material conflicts, mekemndent

factual findings, and decide questions of credibilghardson v. Perales, 402 U.S. 389, 399-

400 (1971) Accordingly, the Court may not m+aluate facts, reweigh evidence, or substitute its

judgment for the ALJ'sSee Butera v. Apfel, 173 F.3d 1049, 1055 (7th Cir. 1999)

The ALJ is required to articulate a minimal, but legitimate, justificatiomdéodecision

to accept or reject specific evidence of a diggb Scheck v. Barnhart, 357 F.3d 697, 700 (@

Cir. 2004) The ALJ need not address every piece of evidenceriddtision, butise cannot
ignore a line of evidence that undermines the conclusiersade The ALJmust trace the path

of herreasoning and connect the evidenchdofindings and conclusionAtnett v. Astrue, 676

F.3d 586, 592 (7tir. 2012) Clifford v. Apfel, 227 F.3d 863, 872 (i@ Cir. 2000)

Analysis

The ALJ’s SequentialFindings
The ALJ found thaMs. McDugle had met the insured status requirement of the Social
Security Act and thathe had not engaged in substantial gainful activity since June 1, 2011, the

alleged onset dateDOcket No. 14-2 at ECF p. L4At step two, the ALJ determined thds.

McDugle had severe impairmerdf degenerative disc disease, chronic pancreatitis, alcohol

abuse; anxiety, and depressiddo¢ket No. 14-2 at ECF p. J;45ee 20 C.F.R. 88 404.157&

seq., and416.971et seq.

At step three, the ALJ found thislis. McDugl€s combination of impairments did not

meet or medically equal the severity of one of the listed impairme@& @F.R 8 404, subpart

P, Appendix 1(Docket No. 14-2 at ECF pp. 15). Prior to Step four, the ALJ d&tmined that
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Ms. McDugle had theRFCto performunskilled work at a light level of exertion, so long as it is
indoor work with access to a bathroom and allows an individual to be off-task thirty pereent of
work day.ld.

The ALJ concluded thathile Plantiff was abusing alcohol, she is unable to perform

past relevant work, at Step fouRdcket No. 14-2 at ECF p. 2IMs. McDugle had previously

worked as a psychiatric aide; social service aide; and caghiét.Step five, the ALJ found that
there are no jobs that exist in significant numbers in the national economy thairencican

perform when she is abusing alcoh@loCket No. 14-2 at ECF p. 21

Pursuant t@0 CFR 8§ 404.1538nd416.935 the ALJ continued to find thatthe

claimant stopped substance use, McDugle would still have severe impairments or
combination of impairments, but that they would not medically equal any Listing.djunstead
RFC would permit the Plaintiff to perform work at a light level of exertso long that it is

indoor work with access to a bathroomotket No. 14-2 at ECF p. 23Thereafter, the ALJ

continued that if Plaintiff ceased substance use she would be able to perform past vebek
as a social aide and that she could also work as an assembler, inspector, ofdhacker.
Il. Substantial evidence supports the ALJ’'s determination that claimant was not
disabled.
Ms. McDugle asserts th#te ALJ’s denial decision is erroneous because the ALJ did not
clearly distinguish between the claimant’s mental illnesses and her saghgtanas the cause of

her disability. Docket No. 23 at ECF p. 1.2The Commissioner responds that Ms. McDugle

cites no evidence that the ALJ ignored or improperly weighed in her case and tiagsgbe

meet her burden of proving that substance use is not a contributing fRcicke{ No. 28 at

ECF p. 9.
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Congress eliminated alcoholism or drug addiction as a basis for obtainingssaciaty

benefits Harlin v. Astrue, 424 F. App’x 564, 567 (7th Cir. 20tpealso 42 U.S.C. §

1382(a)(3)(JY“[A]n individual shall not be considered to be disabled for purposes of this
subchapter if alcoholism or drug addiction would . . . be a contributing factor méatetal
Commissioner’s determination that the individual is disabled.”). The regula&ggose a twe
step analysis when disability may be linked to alcoholism or drug abuse the ALJ
determines whether the claimant is disabled “without segregating out any #fégataght be

due to the substance abuddayesv. Astrue, 2008 WL 126691 at *6 (S.D. Ind. Jan. 10, 2008)

(citations omited);see also 20 C.F.R. 8§ 404.1539 hen, the ALJ evaluates “which of the

[claimant’s] limitations . . . would remain” if the claimant stopped her substaingse and

determines if those remaining limitations would be disablutayes, 2008 WL 126691 at *6Gsee

also 20 C.F.R. § 404.1535(b)(2lf the remaining limitations would not losabling, then the

claimant’s drug abuse or alcoholism is a contributing factor matettiaétdetermination of

disability, and the claimant is not disabl@d.C.F.R. § 404.1535(b)(2)(ee also Kangail v.

Barnhart, 454 F.3d 627, 628 (7th Cir. 2008YVhen an applicant for disability benefits both has

a potentially disabling illass and is a substance abuser, the issue for the administrative law judge
is whether, were the applicant not a substance abuser, she would still be disédtatioihs
omitted). The claimant bears the burden of proving that alcoholism or drug addiction is not a

contributing factorHarlin, 424 F. App’x at 567

Here, substantial evidence supports the ALJ’s determination that, absent harcsubsta
use, Ms. McDugle would be able to perform her past relevant work or other work in tre&hati
economy.The ALJ’s decision demonstrates that she was able to separate the restrictions an

limitations imposed by substance use and Plaintiff's other mental condRicststhe ALJ
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found that when Plaintiff used substances she was unable to perform unskilled light work on a

sustained basis because she would be off-task 30 percent of the woblataet(No. 142 at

ECF p. 17. The ALJ also considered Plaintiff’s treating sowd® said shemplified her

alleged symptoms after her relapse with alcolibcket No. 14-2 at ECF p. 1@iting Docket

No. 14-24 at ECF p.)4The ALJ noted Plaintiff's pancreatitis was tied to her alcohol abuse.

(Docket No. 14-2 at ECF p. 17-1étinge.g., Docket No. 14-11 at ECF p. 1Bocket No. 14-24

at ECF p. 4 Plaintiff's diagnoses included alcohol dependenbecket No. 142 at ECF p.

17-18 citing Docket No. 14-11 at ECF p; Bocket No. 14-24 at ECF p).4The ALJ concluded

that considering the combined effects of all of Plaintiff's impairmentsydmeg substance
abuse, Plaintiff would be offaskfor 30 percent of a work day, and thus she would be disabled.

(Docket No. 14-2 at ECF p. 122).

Next, the ALJ determined that when Plaintiff was not using alcohol, her symptoms

improved to the point she was not disabl&bdket No. 14-2 at ECF pp. 22 7The ALJ found

that without substance abuse, Plaintiff would have mild limitations in activities gfloanlg,
mild difficulties in social functioningmild limitations in concentration, persistence, or pace, and

no episodes of decompensatidno¢ket No. 14-2 at ECF pp. 2223 hus, she found that

Plaintiff would not have a seveneental impairment absent her substance abDeekét No.

14-2 at ECF pp. 22-23The ALJ again found Plaintiff’'s impairments did not meet or equal a

listing. (Docket No. 14-2 at ECF p. 23The ALJ then found that if Plaintiff stopped her

substance use, she would have the residual functional capacity to perform worlkgat the |

exertional level that was indoor widttcess to a bathroonDdcket No. 14-2 at ECF p. 23

Thus, the ALJ followed the two-step evaluation required for cases where indiviidiwals

substance abuse issues required by the regulaiesn20 CFR 8§ 404.153%and416.935
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Substantial evidence supported the ALJ’s decision and Plaintiff has not poiedeénce that
supports an alternate conclusion. In making these findings, the ALJ consideractiieat
January 2013 consultative examination, Plaintiff did not have difficulty attending and

concentrating.@ocket No. 14-2 at ECF p. 2@iting Docket No. 14-12 at ECF p. p1As the

ALJ noted, Plaintiff was sober during that time period and denied any problemdrugis or

alcohol; she indicated that her relapse occurred later, in July Z0d&kdt No. 14-2 at ECF pp.

18, 22, citingDocket No. 14-12 at ECF p. p®After her July 2013 relapse, her treating source

felt she was amplifying her mental health symptomscket No. 14-2 at ECF p. 18iting

Docket No. 14-20 at ECF p. P7The ALJ considered that in September 2013, Plaintiff reported

that her mood was improved and that she had stopped drinking ald@hdte¢ No. 142 at ECF

p. 19 citing Docket No. 14-21 at ECF p. Notably, the ALJ considered that prior to helyJ

2013 relapse, Plaintiff worked and earned above the substantial gainful activitydevel f
approximately April 2012 until August 2012—despite alleging disability since June 1, 2011.

(Docket No. 14-2 at ECF p. 14

This case is not akin tdarlin, where a treating source opined thatdla@mant’s mental
impairment was the primary cause for disability and the court found that the ALJ did not

adequately explain his reasons for rejectiregdpinion.424 F. App’x at 567Here, Plaintiff

points to no evidence that the ALJ ignored or improperly weighed her case. Moreawiff Pla
wrongly asserts that undelarlin the tie goes to the Plainti#fthus, ignoring the fact that she

had the burden of proving that alcoholism or drug addiction is not a contributing factor. As this
Court has previously heltHarlin did not establish that “a tie goes to the claima#tdtt v.

Colvin, 1:15€v-00929SEB-DML, 2016 WL 4772294, at *5 (S.D. Ind. Aug. 24, 201Blaintiff

cites language from an Eighth Circuit case that the Seventh Circuit chdseadoptSeeid.
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https://1.next.westlaw.com/Document/I29d929207af611e69981dc2250b07c82/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2016+WL+4772294
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Plaintiff had the burden to show that substance abuse was not a material factor aiedstee f
meet that burden.

In sum, the ALJ reasonably evaluated Plaintiff's residual functional cagmatiywith,
and without, the effects of her substance use disorder. Plaintiff points to no opinion or other
evidence that the ALJ ignored or improperly analyz€&dr all these reasons, the CADENIES

Plaintiff's Motion. (Docket No. 23 The CourAFFIRMS the Commissioner’s decision. Final

judgment shall enter in favor of Commissioner.

SO ORDERED the27th day ofFebruary, 2017.

ng Bz,

Matthew P. Brookman
United States Magistrate Judge
Southern District of Indiana

Served electronically on éiCFregistered counsel of record.

2 In Plaintiff's reply brief she raises the argument, for the first time,tteaALJ erred in limiting claimant’'s mental inipaents

to anxiety and depression, ignoring that ¢leémant was diagnosed with having Major depressive disorder, severegnéeuith
psychotic features (hallucinations and parangi2dcket No. 29 at ECF p)3Arguments not raiseid initial briefs are waived.
Wright v. United Sates, 139 F.3d 551, 553 (7th Cir. 199&ven if not waived, the ALJ did address the records Plaintiff asserts
went overlooked. The ALJ noted that the December 22 JAdiagnosis of major depressiaas conflicted by a January 2013
state agency consultagivexamination report, during a period where it appears Plaintiff was ngtsigistancesyhich provided
Axis 1 diagnoses of depression and anxititys,not indicative of severe symptoms or problems with functionibgcket No.

14-2 at ECF p. 1B The ALJ sufficiently addressed these records and provided a reasonable expiamaiming to listing
Plaintiff's severe mental impairments as anxiety and depressmhold otherwise would require an improper reweighing of the
evidence by thi€ourt. Powersv. Apfel, 207 F.3d 431, 4335 (7th Cir. 200Q)
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