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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

DR. MATTHEW C. MOELLER,
Plaintiff,

VS. No. 1:16ev-00446IMSMPB
THE BOARD OF TRUSTEES OHNDIANA
UNIVERSITY d/b/alNDIANA UNIVERSITY
SCHOOL OFDENTISTRY, MICHAEL MCROBBIE,
NASSERH. PAYDAR, JOHN N. WILLIAMS , KIM
D. KIRKLAND , andCHARLES BANTZ,

N N N N N N N N N N N N N

Defendans.
ORDER

Plaintiff Dr. Matthew Moeller worked at Indiana University in the Scho®entistry (the
“University”’) as a Clinical Assistant Professor of Operative Dentistrg nontenure track
position. In October 2014, the University became aware of allegatidexual harassmentade
by students against Dr. Moeller. University representatives inteedienumerous students and
informed Dr. Moeller that there were complaintsttha had patted, rubbed, and massaged the
baclks of female students without their permission, and touched and rubbed the upper leg of a
female student. Dr. Moeller admitted these allegatiomsglisputed their context asaynificance
After an investigion, which afforded Dr. Moeller the opportunity to present his version of events,
the University terminated Dr. Moeller's employment. Dr. Moelledfcomplaints anéppeas
with various University entities, one of which recommentteat the University should provide
Dr. Moeller with more information regarding the allegations, interview himnageid provide
him with the reasons the University concluded that he should be terminated. Thesityniver

adopted these recommendati@msl offered Dr. Moeller the additional information and another
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interviewon the condition that he waive his right to appeal the decision, but Dr. Moeller declined
the offer. He then initiated this litigation, asserting, among other claims, violdtios wght to
procedural dug@rocess.

Defendants have filed a Motion for Summary Judgmémtpp No. 69, and Dr. Moeller
has moved to dismiss two of his claimBilihpg No. 8(J.1 Both motions are now ripe for the
Court’s decision.

l.
STATEMENT OF FACTS

The following factual background is set forth pursuarthe standard discussed below in
connection with Defendants’ Motion for Summary Judgment. &bis fstated are not necessarily
objectively true, but as the summary judgment standard requires, the undisputeddattis a
disputed evidence are presented in the light most favorable to “the party againstwhoation
under consideration is madePremcor USA, Inc. v. American Home Assurance @20 F.3d
523, 526-27 (7th Cir. 2005)

A. Dr. Moeller’s Initial Employment With the University

The Universityhired Dr. Moeller in 1985 as a pditne clinical instructor in the School of

Dentistry. Filing No. 681 at 3] Also in 1985, Dr. Moeller opened aiyate practice where he

worked approximately 15 to 18 hours per weekilifg No. 681 at 3] Dr. Moeller maintained

his private practice for approximately thirty years, until Octa§e€016. Filing No. 684 at 3]

In July of 1996, the Universitgffered Dr. Moeller anontenure traclkposition as Clinical

Assistant Professor of Operative Dentistry in thed@&pen of Restorative Dentistry.Fjling No.

1 Also pending and ripe for the Court’s decision is Defendants’ Motion for Leave tBileply
in Opposition to Plaintiff’'s Motion to Dismiss Counts Two and Fivelifijg No. 84, which the
Court addresses below.
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68-1 at 4 Filing No. 683 at 3] The Universitydescribes the positiors gorimarily participat[ing]

in preclinical and clinical instruction for undergraduate dental studentsihid No. 683 at 3]

The appointment was for two years, with “eligibility for annual reappointrhgfiling No. 683

at 3] The Universityalso offered Dr. Moeller a position &éinic Director in the Comprehensive
Care Programa nontenure track position thavas a ongear appointment with a chance for

reappointment ta threeyear term [Filing No. 683 at 1] As Clinic Director, Dr. Moeller would

“manage the succession of charts fromadgating students to new thiyear students and

distribute them faly and then replenish them as [he] was able. AndJleejld counsel them in

difficulties that they would have....”Hling No. 681 at 5] Dr. Moeller believed that he “played
a more important role than anyone on faculty or staff” in the students’ abilsydcessfully

complete dental schoolFiling No. 681 at 6] In May 2014, the University notified Dr. Moeller

that his appointment as Clinical Assistant Professor had been extended through t2@ 2021

academic year.Hling No. 68-4]

B. University Policies and the UniversityHandbook
The University instituted a policy entitled “Permanent Sexams for Academic

Appointees,” which stated in relevant part:

Discharge for Cause
Dismissal From The Faculty Or Libraries

Dismissal shall mean the involuntary termination of a tenured faculty member’s or librarian’s appointment prior to retirement
or resignation, or the termination of the appointment of a non tenured faculty member or librarian prior to the expiration

of the term of appointment. Dismissal is thus to be distinguished from the non-reappointment of a probationary faculty
member. Dismissal shall occur only for reason of (a) incompetence, (b) serious personal or professional misconduct, or (¢)
extraordinary financial exigencies of the University. No faculty member or librarian shall be dismissed unless reasonable
efforts have been made in private conferences between the faculty member and the appropriate administrative officers to
resolve questions of fitness or of the specified financial exigency. If no resolution is attained, the faculty member or librarian
10 be dismissed shall be notified of dismissal in writing by the Vice President or Provost or President one year before the date
the dismissal is to become effective, except that a faculty member or librarian deemed guilty of serious personal misconduct
may be dismissed upon shorter notice, but not on less than ten days’ notice. Upon receipt of the dismissal notification, a
faculty member or librarian must be accorded the opportunity for a hearing. A statement with reasonable particularity of the
grounds proposed for the dismissal shall be available in accordance with the provisions of the Faculty Constitution. A faculty
member or librarian shall be suspended during the pendency of dismissal proceedings only if immediate harm to himself,
herself, or others is threatened by continuance. Any such suspension shall be with pay.
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[Eiling No. 685 at 2]

The Universityalso instituted a “Code of Academic Ethics” policy, which states in relevant

part:

Relations with Students. With regard to relations with students, the term “faculty” or “faculty member” means all
those who teach and/or do research at the University including (but not limited to) tenured and tenure-track faculty,
librarians, holders of research, lecturer, or clinical appointments, graduate students with teaching responsibilities,
visiting and part-time faculty, and other instructional personnel including coaches, advisors, and counselors.

The University’s educational mission is promoted by professionalism in faculty/student relationships. Professionalism
is fostered by an atmosphere of mutual trust and respect. Actions of faculty members and students that harm this
atmosphere undermine professionalism and hinder fulfillment of the University’s educational mission. Trust and
respect are diminished when those in positions of authority abuse or appear to abuse their power. Those who abuse
their power in such a context violate their duty to the University community.

Faculty members exercise power over students, whether in giving them praise or criticism, evaluating them, making
recommendations for their further studies or their future employment, or conferring any other benefits on them. All
amorous or sexual relationships between faculty members and students are unacceptable when the faculty member has
any professional responsibility for the student. Such situations greatly increase the chances that the faculty member
will abuse his or her power and sexually exploit the student. Voluntary consent by the student in such a relationship
is suspect, given the fundamental asymmetric nature of the relationship. Moreover, other students and faculty may be
affected by such unprofessional behavior because it places the faculty member in a position to favor or advance one

student’s interest at the expense of others and implicitly makes obtaining benefits contingent on amorous or sexual
favors. Therefore, the University will view it as a violation of this Code of Academic Ethics if faculty members engage
in amorous or sexual relations with students for whom they have professional responsibility, as defined in number 1
or 2 below, even when both parties have consented or appear to have consented to the relationship. Such professional
responsibility encompasses both instructional and non-instructional contexts.

1. Relationships in the Instructional Context. A faculty member shall not have an amorous or sexual relationship,
consensual or otherwise, with a student who is enrolled in a course being taught by the faculty member or whose
performance is being supervised or evaluated by the faculty member.

2. Relationships outside the Instructional Context. A faculty member should be careful to distance himself or herself
from any decisions that may reward or penalize a student with whom he or she has or has had an amorous or
sexual relationship, even outside the instructional context, especially when the faculty member and student are
in the same academic unit or in units that are allied academically.

[Eiling No. 687 at 23.]

The University Handbook states:

Statements and policies in this Handbook do not create a contract and do not create any legal rights. In
the event of differences between this document and the original documents cited therein, the wording in
the original documents or master contracts shall obtain.

[Eiling No. 68-6]

Finally, the University’s Code of AcadecrEthics states
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B. ENFORCEMENT PROCEDURES

a. Imitiation of Complaints
Any concerned person may initiate complaints about alleged violations of the Code of Academic Ethics. Such
complaints should be brought to the attention of an appropriate chairperson or dean, or to the appropriate Vice Provost
for Faculty and Academic Affairs/Vice Chancellor for Academic Affairs or his or her deputy; the Vice Provost for
Faculty and Academic Affairs/Vice Chancellor for Academic Affairs shall provide for confidential representations
regarding such violations. Charges of discriminatory practice may be referred also to the appropriate Affirmative
Action Officer.

b. Administrative Action on Violations of Academic Ethics
The line of administrative action in cases of alleged violation of academic ethics shall be the chairperson; the academic
dean; the appropriate Vice Provost for Faculty and Academic Affairs/Vice Chancellor for Academic Affairs; the
appropriate Chancellor/Provost; a Vice President, where appropriate; and the President. Subject to the substantive
standards of University tenure policy and the procedural safeguards of the faculty institutions, sanctions appropriate

to the offense should be applied by the academic administrators. Possible sanctions include the following: reprimand,
consideration in establishing annual salary, consideration in promotion decisions, consideration in tenure decisions,
retention of salary, termination of employment, and immediate dismissal.

¢. Review of Administrative Action
Academic appointees affected by administrative action taken against them on grounds of violation of the Code of
Ethics, whether ot not the action resulted from proceedings provided in this Code, shall have such rights as are provided
by the rules govering appeals to the Faculty Board of Review (or to the Associate Instructor Board of Review) of
the appropriate campus. Appointees also have the rights of hearing and appeal provided by any other procedure of the
University for the review of administrative action.

[Eiling No. 687 at 78.]

C. The Allegations Against Dr. Moeller

In October 2014, Dr. Melanie Peterson, the Associate Dean for Admissions and Student
Affairs at the University notified Dr. Kim Kirkland, the Director of theniversity’s Office of
Equal Opportunity (OEQ’), that she had learndtdat thee was a complaint of sexual harassment

against a faculty memberFi[ing No. 688 at 25.] Dr. Kirkland asked Ginger Arvin, a senior

investigator at the OEO, to follow up with Dr. Peterson regarding theatibeg and Ms. Arvin

interviewed Dr. Petersoshortly thereafter [Filing No. 688 at 5 Filing No. 688 at 1Q Filing

No. 689 at 2 Filing No. 689 at g Filing No. 6810.] Dr. Peterson advised Ms. Arvin that a dental

student in Clinic B mentioned to her during a meeting that female students in Clieit B

uncomfortable because Dr. Moeller would touch them inappropriatélyingd No. 688 at 3

Filing No. 6810 at 1] Dr. Peterson also advised that a female student in Clinic B told her that Dr.
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Moeller hadput his arm around her, that she did not feel comfortable, and that Dr. Moeller put his

hand on the thigh of another female student in Clinic B during a class ses$slom No.68-8 at

3-4.] After her interview, Dr. Peterson sent Ms. Arvin an email which stated:

| just spoke with [the female student in Clinic B] and she will be expecting you to
contact her. She indicated that “everyone in Clinic B is aware of the sitliation.
She indicated that the situation with the student who will hopefully stop by later
this afternoon “crossed the line.” She suggested that it might be helpful to have a
meeting with the entire Clinic group of students since “everybody knows.”eTher
are alegations that this has happened before and was never addressed properly. |
have no idea if this is true. Dr. George Willis is the Clinic Dean and if a student
was moved to another group | would think he would be aware. Understandably
there is concern aloit retaliation and “not graduating” on time because of this.

[Filing No. 688 at 5 Filing No. 68-11]?

Ms. Arvin inteniewed thefemale student on October 15, 2014, and the student discussed

three incidents involving Dr. Moeller.Flling No. 689 at 2 Filing No. 6812.] First, the student

advised that she took a concern regarding a radiograph to Dr. Moeller at the end of Julg®014, a

that during their discussion Dr. Moeller patted her baéklinp No. 689 at 3 Filing No. 6812

at I; Filing No. 6813 at 23.] The student stated that, at the time, she did not think anything about
him touching her back, and understood that the pat was a “pat of encouragdmént No. 68

9 at 3 Filing No. 68-12 at ]1Filing No. 68-13 at 3

2 Defendants state in their brief that “Dr. Peterson also informed Ms. Arvirttledginale student

in Clinic B who complained that Dr. Moeller had put his hand on her thigh] ‘has had a ocbuple
unpleasant encounters with Dr. MoellerFillng No. 6811.] Dr. Peterson statethdt she was
‘concerned that any students are put in the position of feeling uncomfortable,” and theatsshe
‘getting the idea that this behavior has been {stagnding.” [d.].” However, the emalil filed at
Filing No. 68-11does not contain this information or the quoted language. The Court is under no
obligation to “scour every inch of the recordghnsornv. Cambridge Indus325 F.3d892, 898

(7th Cir. 2003)although it did attempt to locate the quoted language in other exhibits, to ho avai
Accordingly, the Court will not consider this information.
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Second, the student advised that during a Group Learning ActiGlyA*) with another
clinic director on September 4, 2014, she was sitting in a chair around a table when Der Moell
came over to her, bent down to greet her, and then rubbed the top of her right thigh for a couple of

seconds. Hiling No. 689 at 34; Filing No. 6812 at 2] The student, who is not American born,

stated that she froze and wondered whether Dr. Moeller’'s conduct was acceptalvierican

culture. Filing No. 6812 at Z Filing No. 6813 at 5] The student thought it “[c]ould be [Dr.

Moeller] was trying to hit on me,” and that it was “awkward behavior” and “coelglet

inappropriate behavidr [Filing No. 6813 at 910.] Dr. Moeller contends that he touched the

student on heleft knee, that the student then “suddenly switched chairs with a male classmate,
that she then plugged her lapiopnd he “wondered if that was the reason she suddenly moved,”
that he later apologized to her for touching her leg, and that she “meeklya@ds expressing,

‘It's ok, it's nothing.” [Filing No. 79-47 at ]

Third, the student told Ms. Arvin that at a GLA the following week, Dr. Moelleggkd
a chair over to her to sit by her and then gave her a back massage without hergrerrjrigsig

No. 6813 at 56.] A male student immediately saw how uncomfortable the female student was,

and offered tdrade seats with herFiling No. 6813 at 56.] The student advised Ms. Arvin that

as a result of these three incidgrghe tried to stay away from Dr. Moeller because she did not
feel secure or comfortable and worried that her career might be at rigknfeste a complaint

against him. Filing No. 6812 at 35; Filing No. 6813 at 67; Filing No. 6813 at 11] The student

stated that students are intimidated by Dr. Moeller and are concerned &hlatior. [Filing No.

689 at 5 Filing No. 6813 at 45; Filing No.68-13 at 11] She advised that Dr. Moeller would

touch, pat, massage, and rub other female students on a regular basis withouttissigoe and
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that this conduct had been going on for a long tink@inf No. 689 at 4 Filing No. 6813 at 10

11] Dr. Moeller denies that this third incident occurrefilifig No. 79-4 at 17-19

D. The Investigation
On October 17, 2014, Dr. Peterson met with the Clinic B students and informed them that
the OEO may be contacting them, but she did not mention or refer to Dr. Moeller by name and did

not provide any information regarding the nature of the investigati@hnd No. 688 at 7] Ms.

Arvin then proceeded to conduct an investigation pursuant to the UniverSipesating

Proceduregor Processing Complaints of Discriminatiorfiling No. 689 at 13 Filing No. 68

15] She interviewed twelveurrentstudents (eight femaland four male), one former student,

two faculty members, and one staff membeétilifg No. 689 at 18§ Filing No. 6816.] Of the

eight current female students interviewed, six advised that Dr. Moellembhasiaged or rubbed

their back without permissionFiling No. 68-9 at 9-19Filing No. 6817.] Several students also

advised that Dr. Moeller’'s conduct made them feel uncomfortable and that they avardged be

alone with him. [Filing No. 689 at 910; Filing No. 689 at 1620.] Other Clinic B students stated
that they had not witnessed Dr. Moeller “patting, rubbing and/or massaging the Inaicks a
shoulders of female students,” but had heard that: (1) he “gives a lot of people massagpsys

& girls,” [Filing No. 797 at J; (2) he is “going to grope you, massage shoulders|[,] touch you in

a creepy waythat] feels] uncomfortable,” [Filing No. 798 at 1; (3) a student was being moved

out of clinic becausshe had claimethat she would be sitting at her desk and he would approach

her from behind and grab her shouldé&i)ifg No. 799 at 12]; and(4) he gave back rubs to

females, Filing No. 79412 at 2.

One of the former female students Msvin interviewed advised that several years before,

Dr. Moeller was standing behind her while she was showing him something aptogr When


https://ecf.insd.uscourts.gov/doc1/07316014757?page=4
https://ecf.insd.uscourts.gov/doc1/07316014761?page=10
https://ecf.insd.uscourts.gov/doc1/07316014761?page=10
https://ecf.insd.uscourts.gov/doc1/07316089914?page=17
https://ecf.insd.uscourts.gov/doc1/07316014756?page=7
https://ecf.insd.uscourts.gov/doc1/07316014757?page=13
https://ecf.insd.uscourts.gov/doc1/07316014763
https://ecf.insd.uscourts.gov/doc1/07316014763
https://ecf.insd.uscourts.gov/doc1/07316014757?page=18
https://ecf.insd.uscourts.gov/doc1/07316014764
https://ecf.insd.uscourts.gov/doc1/07316014757?page=9
https://ecf.insd.uscourts.gov/doc1/07316014765
https://ecf.insd.uscourts.gov/doc1/07316014757?page=9
https://ecf.insd.uscourts.gov/doc1/07316014757?page=16
https://ecf.insd.uscourts.gov/doc1/07316089917?page=1
https://ecf.insd.uscourts.gov/doc1/07316089918?page=1
https://ecf.insd.uscourts.gov/doc1/07316089919?page=1
https://ecf.insd.uscourts.gov/doc1/07316089922?page=2

he put his hands on her shoulders, reached down, and touched the top of her bra next to her breast.

[Eiling No. 689 at 1112.] The former student did not file a formal complaint against Dr. Moeller,

but was moved to another clinic after the incideftlirfg No. 68-9 at 133

E. Dr. Moeller's Response
Dr. Moeller received a Notice of Complaint from the OEO on October 23, 2@14hg[

No. 68-1 at 11Filing No. 6814.] The Notice of Complaint reads as follows:

The Dffice of Equal Opportunity. {the “Office”}-hasreceived information from students In the School of
Dentistry alleging that you engaged in conduct that, if true, may violate the Indiana University—Purdue
University Indianapolis (IUPUI) Policy on Equal Opportunity, herein referred to as the “Policy.” The
policy noted may be accessed through the following link to the OEQ web page:
http://www.lupui.edu/~oeo/policy/. A copy of the policy is also enclosed for your ease of reference.

Upon receipt of such information, the University is required to conduct an investigation in order to
determine whether the Palicy has been violated.

THE ALLEGATIONS

The complaint filed with the Office alleges sexual harassment agalnst various students by you. Below is
a summary of the allegations which state that:

1. On a regular basis, you pat, rub, and massage the backs of feamale students, without their

permission, making them feel uncomfortable and awkward while in your presence.

You were observed: tduching apd rubbing the upper leg of a female student.

Your pattern of inappropriate touching behavior is long-standing and on-going.

Male and female students are "creeped out” by your inappropriate touching behavior,

Whenever possible, female students make a point of not being alone while in your

presence. o

6. Due to your position of authority in the Schoal of Dentistry, students are intimidated by your
inappropriate hehavior and fear retaliation by you.

R NTO N

-

[Eiling No. 68-14 at 4

The Notice of Complaint described Dr. Moeller’s rights as follows:

3 Dr. Moeller denies that this specific incident occurrelifg No. 68-1 at 15Filing No. 68-9
at 14]
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- You are presumed innocent of the allegations unless and untlil there is a final administrative finding of
culpability or an admission by you that the allegations made are true.

As the Respondent or “subject” of the complaint, you have the right to be informed of the camplaint
and to submit a written responsc to the allegations. That written response may be as long as you deem
appropriate, but should contain only those relevant statements and materials that you reasonably
believe support your view of the Important facts. In your written response you are urged to submit the
names (with accompanying addresses, telephone numkbers, and emall addresses) of individuals who may
have direct and relevant information about the specific allegations. Such Information should relate to
the wilness’ personal experience or observation and should tend to establish either the truth or falsity
of the allegations,

In addition to addressing the important facts contained in the allegations, you may also provide a
written analysis of whether, in your opinion, the facts support a finding that you have violated the
standards contained in the Policy.

Finally, you will be afforded the opportunity to verbally present your position to the Office during a
personal interview, Itis suggested, however, that your written response, if any, to the allegations be
submitted to us at least three (3} workdays prior to the scheduled interview,

itis your decision whether to:seek the advice-and assistance of your own legal counsel to help prepare
your position during the investigation, The University will not reimburse you for legal fees or the cost
assoclated with retalning the services of a personal-attorney. In addition, it would be inappropriate for
University counsel to represent you personally during the investigation, and you should not ask
University counsel to do so or to provide you with personal legal advice.

iFyou elect to have your personal counsel present during your Interview, you may do so; however, your
counsel will not be permitted to answer questions for you, to make statements on your behalf, or to
delay or interrupt the interview. If your counsel elects not to observe these conditions, he/she will be
excused from the remaining portions of the interview. Finally, if your counsel is present at the
Interview, it is likely that University Counsel will also be present,

The Decisional Authority will notify you of the decision and what, if any, disciplinary or remedial
measures may be imposed or implemented.

[Eiling No. 68-14 at §

Dr. Moeller submitted a written respsto the OEO on November 3, 2014, stating:
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Explanation (Not Excuse) for Matthew C. Moeller Behavior in Question

"The physical gestures noted in the complaint occurred, but not in the context suggested: The frequency
of the touching and its effect seem exaggerated. | understand that students might reasonably choose

to not give me recognizable negative feedback.

-member29 years. | vowed to never forget how difficult and discouraging dental school can be for most
students. | take pride in having accomplished such a difficult goal, but | also am grateful for those who
encouraged me. | am known to hold my students to the highest levels of performance. 1 have
attempted to be not just hard, but hard and friendly, _{:numless graduates have thanked me for one, t,be

other, or bath. . .

I have been treated for'clinical-depression for the better part of 22 years. This has been aiparticulafly*

; difficult year; but with professional help | am learning much, and this needed change in my behavior can
be part of my continued growth. | always have, and probably always will, strongly-associate affectionate”
gestures with caring and support. About two weeks aga'a student thanked me for something and gently
touched my forearm. | smiled Inside and out. | share my medical history not as a bid for sympathy or
lenlency, but rather as a factual disclosure of a significant influence on my personality/behavior,

Before | continue, let me stress that | am.submitting an explanation, not an excuse, However innocent |
think my Intentlon, it remains a serious mistake that must never happen again. Since recelving the
notice of investigation, | have obviously been more aware of myself in regards to physical gestures.
Despite narrow passages and cramped treatment areas, | have put myself on “zero tolerance®jiand the

needed change is already In effect.

To give detail to my generalizations, | remember well touching a_l'el't thighjust above the
knee at 7:59 that Thursday morning. Since another faculty member leads seminar, | sit with the

students and evaluate participation. The chairs ware set closely and as | sat down | greeted her with
something to the effect of “How are you doing, ok?” | immediately knew that my quick touch was:
inappropriate and [ verbally apologized to her within 24 hours. She assured me that she was not
offended, but | acknowledge that all is rarely as it appears (or even expressed with wordsl).

Almost all my students are anxious about not having enough dental patients to fulfill graduation
expactations. | have no additional patients to assign so all 1 can do is extend compassionand-
encouragement. You may roll your eyes at this, but { can say it in earnast: | am driven to comfort and
support, but regretfully, on occasion, | have attempted It in a fashion that works for me, but not for :.
everyone, INIIEEEENIs one of numerous students that have expressed concern about not having
enough patients. This is why | greeted her as t did. In addition, | have also tried to be especially friendly
to the International Dental Program students because they are merged into a class of students that have
already known each other for two years. Thisis a new program and IUSD is trying hard to make it work

well.
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| apologize to my employer for my disappointing behavior. | realize there are huge financial risks
associated with sexual harassment. | have tried to show that my behavior was not about amorous’
attraction or sex and It was not about harassment; | ask for forgiveness of behavior that however well:
intentioned, was received or observed with offense. .| am re-programming my errant reflexes. In
acknowledging that it shouldn’t have taken an investigation to change meli! offer-explanation, but no.
-excusé::|'should have recognized the danger inherent in all unrequested touchingitl am sorry.

If it can 'Ldvance this stressful investigation, know that IWould not contest zero tolera ncé probation: In"
this way | can continue with good cheer iy valuable work at IUSD. | have no history of vindictive

retribution. All students remain an equal customer. |'would vehemently deny ever giving preferential -
treatmdiit to one student over another based on anylhihg other than progress data and occasionally ‘ '
special patlent needs. From my perspective no students'would need to be transferred to another clinic.*

[Filing No. 68-18 at 3-4*

Ms. Arvin interviewed Dr. Moeller on December 3, 2014 in the presence of Dr. Kirkland.

[Filing No. 682 at 2 Filing No. 68-9 at 17Filing No. 68-19] During the interview, Dr. Moeller

again admittedio touching the studentthigh, andto rubbing and massaging the backs of female

students without their permissiontiljng No. 684 at12; Filing No. 68-2 at 3Filing No. 689 at
18] He also told Ms. Arvin that his conduct was “inappropriatef’ daimed that it was not

“sexual harassment.”F[ling No. 68-19 at 3

During his interview, DrMoeller also discussed thre¢her incidents involving students.

First, Dr. Moeller dscussed sending a note to a student saying “I really enjoy you. Is there any

chance to reciprocate?Fi[ing No. 682 at 45.] This incident occurred in the late 1990s, and Dr.

Moeller described it as follows:

Back in 1998, there was a student, again, in Clinic C that | thought was an attractive
person. And | left a note in her mailbox, and it went unanswered. And then [former
Dean of Students Dr. Margot] Van Dis called me and said know, this student

felt uncomfortable with this. And I'll always admire the advice that Dean Mian D
gave, and that is, “Student, you need to answer his question,” and then, “Dr.
Moeller, you need to leave her alone.” And that was easy enough.

4 The names of all students have been redacted frgorodiced excerpts.
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[Filing No. 681 at 9] The student responded that she was not interegtéohg[No. 681 at 10]

Second, in 2012 Dr. Moeller dated a student during her fourth year of dental school and for

two years thereafter Fling No. 681 at 79.] Dr. Moeller informed the Assistant Dean of Student

Affairs a the time about their relationshipEiling No. 681 at 78.] The student was in Clinic C

and Dr. Moeller was the director of Clinic B, but Dr. Moeller would have toseeestudents

Clinic C “almost on a weekly basis.’Filing No. 684 at 8]

Finally, Dr. Moeller discussed an incident when he invited a student from Clinic Qigp bri

her dog over to a lake near his house to swiRilinf No. 681 at 9] The student declined the

invitation. [Filing No. 682 at 5]

On De@mber 18, 2014, Ms. Arvin submitted her Report of Investigation Reedrt) to

the Dean of the School of Dentistry, Dr. John Williantsilifig No. 689 at 19 Filing No. 6817.]

Ms. Arvin prepared the Report in consultation with Dr. Kirkland, and Dr. Kirkland approved it.

[Filing No. 68-9 at 19Filing No. 68-21 at 3 The Report stated, in part:

ALLEGATIONS

I - (cges that female students In the IUSD, Including herself, are subjected to sexual
harassment by Dr. Moelter, Specifically, I alleges that:

1. ©Ona regular basis, Dr. Moeller pats;Tubs and massages the backs and shoulders of female
students, without their permission, making them feel uncomfortable and awkward while in his
presence.

2. Dr. Moeller touched and rubbed her upper leg.

3. Dr, Moeller's pattern of inappropriate touching behavior Is long-standing and on-going.

4. Male and female students are "creeped out” by Dr. Moeller’s inappropriate touching behavior,

5. Whenever possible, female students make a point of not being alone while in Br. Moeller’s
presence.

6. ‘Due to his position of authotity, students are Intimidated by Dr. Moeller’s inappropriate
behavior and fear retallation by him.
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This report Is baséd on 4 review of supporting dotumentation and Interviews eonductéd with 16
individuals in the IUSD, Including Dr: Moeller, Personnel interviewed consists of faculty, staff and
students (past and present) who Interdct regularly with Dr. Moeller.and have direct information to help
assess the validity of the allegations.

e .7 " SUMMARY OF INVESTIGATION

BN : st that Dr. Moeller, who Is in a position of authority in the 1USD, inappropriately toiiches
female students, including herself. Since beginning her clinical experienice in Clinic B',-mi says
that Dr. Moeller regularly pats her back and massages her shoulders, According to I, there are
three incidents which standout to stipport her allégations. The first time Dr, Moeller patted her on the
back occurred at the end of July 2014. [ says that after asking Dr. Moeller about a radiograph
she had taken, Dr. Moeller told her she followed the correct procedure and then patted her on the back.
At first, INIEBE idn't think anything about Dr. Moeller touching her — she just thought Dr. Moeller
wis encouraging her. However, Dr. Moeller coptinued the convérsation telling [l that another
faculty member, Dr. Vanchit Joh, told him “Indian girls don’t like to be touched.” [ wasn't
sure why Dr. Moeller told her about Dr. John's statemerit bécause Dr, Moeller's touch wasn’t something

of concern at that time..

The second incident occurred during a Group Learning Activity (GLA) conducted by Dr. Judith Chinon
September 4, 2014, According to I, Dr. Moeller stood infront of her while she sat in a chair. As
D, Moeller bent down to greet hér; he rubbed the top of her right leg close to her thigh. She says the
touch lasted a couple of seconds, Dr. Moeller then sat in a chair riext to her. Stunned, IINMsays
she "froze” in hier chalr until the class was over wondering if the manner in which Dr. Moeller greeted
her was common in American culture. She says Dr. Moeller’s touch made her feel very awkward and
uncomfortable. She recalls that at least two other studerits observed Dr. Moeller touch her on her
upper leg. After GLA one of those students asked her, “What the hell is he [Dr. Moeller] doing with
you?” .

The third Incident occurred 6n September 11, 2014 during another GLA wheréin | ]Jlllchose a seat
as far away from Dr. Moeller as possible, According to when Dr, Moeller saw her, he

urposefully dragged a chair over to sit next to her, At some point during GLA, Dr. Moeller massaged [JJjj

Blback while leaning in towards hér. Agaln, she says she felt very uncomfortable and awkward. A

male student sitting on the other side of I observed what was happening and asked her if she
wanted to change seats with him. [ s3ys that after exchanging seats with the rmale student, Dr.
Moeller asked her, “Have | offended you?" | responded to Dr. Moeller stating “no” because
she was afrald to tell him ‘exactly how she was feelinig.

Information gleaned from witness interviews support Ml . legations of inappropriate touching,
pats, rubs and massages to the back and shoulders. A total of 12 students were interviewed - eight
female and four male.’ Six of the eight female students interviewed report being touched
inappropriately by Dr, Moeller making them feel uncomfortable. These students say that Dr. Moeller
rubs, pats and massages their backs and stioulders and gives side hugs, without their permission, A
former female student reports'being moved from Clinic B in 2007 because Dr. Moeller put his hand
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dowi the front of hermp In addition to behaviors of inappropriate tnuchfng, a related pattern of
behavior manifested itself in Dr. Moeller’s past actions with other students that include asking a former
female student for a'date, ﬂating a former female student and |nitiating nun-academlc related email and
text messaging éxchanges with current fernale students. - '

-alsu asserts that students are intimidated by Dr. Moeller and fear retaliation by him. Il
B <y s that she feared her career would be at-risk if she told Dr. Moeller to stop touching her.. As
director of Clinic B, Dr, Moeller is responsibile for assigning patiénts o students: Students reéceive a
specified number of points for each treatment performed on a patient; there is a cumulative number of
points to meet gratluat:on requirements, As a result, students have not confronted Dr. Moeller about

his behavior because they worry he will not assign patients to them, thus they will not graduate. As one -
student said, “He [Dr. Moeller] has our fate in his hands.” The ma]orityof students contend that Dr.
Moeller’s behavior has gane unreported to 1USD administration ih the past becau.r-e they belleue their
-thte‘rns would not have béen.takah seriouslv ;

In hls wrltten statement Dr. Mbeller admfts the physrcal gestures noted in the com plaint. occurred but
‘not in the context $uggested ” Dr. Moeller’ further wrote that However innocent:his Intentiuns. his .
behavior is a "serious mistake that must never happen again.” During, his. Imerview he reiterated these
same sentiments saying that he pats, rubs and massagés the backs and shoulders of students of both
genders. Dr. Moeller says he is “driven to comfort and support” students, but unde rstands, regretfully,
that what works for him daesn t always work for everyone else, -

Dr. Moeller admits to touching _th‘lgh as he greeted lier before a GLA iA September 2014,
According to Dr, Moeller, he immediately knew that his quick touch was inappropriate thus he verbally
apologized to [Iithin 24 hours of'the incident. He says thatIEBEEs one of numerous
students that have expressed concern about not having enough patients. Additionally, he says that he
tries to be especially friendly to the [U-IDP students bétause they are ferged into-a class of students
that have already known ear.h other for two years: Per Dt. Moeller, “That is why 1 greeted her as | did.”
Dr, Moeller acknowledges his conversation with Dr. John, referenced by ﬂearﬂer in this report,
that the Indian cutture does riot appreciate being touched,

Regarding related hehavior, Dr! Moeller vehemently-denijes putting his hand down the front of 4 forier
female studént’s top.’ Per Dr. Moeller, 1USD administration never informed him why that student was
moved from his clinic, However, he confirms that he had an amorous relationship with a former female
student, According to Or. Moeller, he wrote a letter to Dr. Robert Kasberg, then Assistant Dean for
Admission$ and Studént Affairs, on February 12, 2011 informing Dr. Kasberg of the.relationship.
Although Dr. Moeller believes this relationship did rot violate U Code of Academic Ethics, he realizes
that students perceive the reiationship as etRically unacceptable. Moreover, Dr: Maoeller concedas that
texting and emailing famale students when the'purpose of the tommunication has no tontextual
academic corinection is Indppropriate.
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According to Dr. Moeller, he holds his students to. the highest levels of performance and attemptstobe

“not Just hard, but hard and friendly.” He is aware that most of his students are anxious abaut not
having enough dental patients to fulfill graduation requirements. Because he has no additlonal patients
to assign, even though hie has advacated for such, all he can do is extend compassion and
encouragement. Thereforé, Dr. Moeller undérstands that studénts might be intimidated by him due to
his position of authority at lUSD.

Dr. Mdellersays his behavior Is not about amoraus attraction or séx, and althoiigh inappropriate, it is
not sexual harassment because he did not ask for anything in return from the students. Dr. Moeller asks
for “forgiveness of behavior that, however well-Intentioned, was received or observed with offense.”
According to Dr. Moeller, he should have recognized the danger Inherent in 4|l uprequested touching,
thus he has put himself on “zero tolerance” by re-programming his Yerfant reflexes.” Dr. Moeller does
not believe his behavior warrants dismissal from JUSD. He wanfs to be a better person‘and is willing to
send an apology to students affécted. Per Dr. Moeller; ) ‘want to show humbleness and humility.”

FINDINGS AND CONCLUSIONS

The majority of female students interviewed support I 2)legations that Dr. Moeller rubs, pats
and massages their backs and shoulders and gives side hugs, without their permission, Moreover, most
students interviewed expressed fear of not graduating due to Dr. Moeller’s control over assigning
patients and retaliation if they confronted him about hisi inappropriate behavior.

Dr. Moellér concedes that, however well-intended, his behavior Is 4 “serious mistake that must hever
happen again.” Although Dr, Moeller admitsto gi‘vins studénts shoulder massages and back riibs, in
addition to touching [ pper leg, he does not believe these Incidents occurred in the context
suggested by INIEEEEE, Dr. Moellers says his behavlor, albeit inappropriate, Is not sexul harassment
because hedld riot ask for dnything In feturn from the students = hie was anly proﬂdtng comfort and
support to the students,

While Dr. Moeller believes his actions do not risé to the fevel of sexual harassment, théreis a,
preponderance of évidence'to suggest that he did sexually harass female students In the IUSD sesulting
from his unwelcome physical conduct of a sexual nature with such students. Moreover, there is
suﬂ"dent evidénce to support that Dr. Moeller’s conduct Is Jong-standing and on-going which created an
inllmidatlng, hostile and offensive learning environment in the 1USD. Updn weighing the totality of
evidence, conibined with his 6wn admisslon; 1t is detérmined that Dr., Moeller Is responsible for the
alJeged misconduct. Therefore; the OEQ's finding i$ that Dr. Moeller's actions violated the University's
Policy Agalnst Sexual Harassment, UA-03,

[Filing No. 68-17 at 2-4

F. The Decision to Terminate Dr. Moeller
Dean Williams met with Dr. Moeller and Dr. George Willis, Dr. Moeller’s superyisn

December 19, 2014 F{ling No. 682 at 89.] Dean Williams informed Dr. Moeller that he would

be “temporarily relieved of [his] director’s supervisory role of students aspended from further
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clinic or student contact pending final determination of this matter,” effective imated [Filing
No. 68-23]

Dr. Moeller sent an email to Dean Williams and Dr. Willis on December 22, 201dh whi
attached his November 3, 2014 response to the Notice of Complaint and stated:

“This Is my response to the asserflons of the l,UPU-[‘-.G'fﬂce-of?EquaiEDpﬁbrtunlm. In the 100 minutes in which
Gifigar.Afvin and Dr. Kim Kirkland attempted to Know iie, | asked thism if you wouild' recelue this document. “No,
but:it will b summarized.” | wanit you to have it wordiforword, |t is no less true today-than o November 3™ |
am disappainted and angry. If my.demotion Is not momeniary’then l'am not sure if will quit in-disgust or fight

for justice. This is not meant ta be a threat, but rather am:i{l;iﬁr' dlear commynicationabout whd am, what | am
thinking, and what 1 have (or haveii’t) done, Upori having been officlally torrected, | do not believe | have made

‘the same mistake twice. Hence, no pattern. | understand due process; and although | was stunned at what | was
hearing; | rememberthe “for your protection”. kam willing'to be anfairly humiliated-in publiciif it paves the-way
to.reappointment to Clinic B diréctorship. | repeat: there is nothing sexualior harassing about.what | have done.
Reluctantly adapting to a new warld, it took this much trouble to suecessfully correct some of my love-of-
teaching reflexes, and we all would win by rétufriing me to Clinic B under probation aid “zero tolerance”, [ will
risk my continiied employment on the chance of another misreptesented episode of friendlingss and
encouragement. You both have known me mare than 100 minutes. Please do the right thing. To'the extent that
this responge does not address the concerns of your réport, | arh éager to discuss discrepancies. My heartils
pure, my consciénce is clear,1f 1 had a little more inforiation, | may be ahle to add insight into what is really
happening here, .

[Filing No. 68-24 at 1

Dean Williams met again with Dr. Moeller on January 22, 20E&np No. 6822 at 3

Filing No. 6822 at §, and on January 26, 2015, Dr. Moeller's counsel sent a letter to Dean

Williams asserting that Dr. Moeller’'s conduct did not rise to the level afadérarassment and

that the investigation was “flawed Filing No. 6&25. On March 15, 2017, Dr. Moeller emailed

Ms. Arvin and others stating that “[a]t this time | would like to examine all recondme that

relate to the administrative processing efipdic incidents involving faculty, staff, student, or

patient concerns. | am interested in the time period of 1985 to d&terig[No. 7951 at 1] Ms.

Arvin responded to Dr. Mokr, stating that all of the allegations outlined in the Notice of
Complaint were discussed at the December 3, 2@deting where Dr. Moeller had a chance to
verbally respond, to be represented by counsel, to provide a written response, and to submit

addtional materials. Hiling No. 7951 at 2] Ms. Arvin stated “[tlhere are no other ‘periodic
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incidents involving faclly, [staff], student or patient concerns’ that went into our ingasbn
that you did not have an opportunity to address when we met or in writing. | did n@ddtass
to nor did | review your faculty files as part of my investigation, so | carpeztksto what is or is

not in those files.” filing No. 79-51 at 4

Dr. Moeller emailed Dean Williamagain on March 24, 2015, detailing his position

regarding the investigation of the allegations against hiingl No. 68-26] He stated, in part:

Have you considered that the investigation and conclusion may be flawed? Are you prepared to personally
endorse it? it concerns me that at our last meeting you did not know whether my response statement came before or
after the interview. Be reminded that my response statement apologizes for incidental touching, It contests having
sexually harassed anyone, I'm concerned that an appeal to Chancellor Bantz may call into question your endorsement
of a flawed investigation and inadequate critique of the situation.

Have you spoken with the student(s) that | have allege dly offended? What outcome do they want? My guess is
that they are horrified at how this concern has been processed.

Let me offer you an option for getting this: mess off your desk. The following is how my grievance and your
liability go away:

1. Asthere are no comprehensive care clinics presently needing directors; in the spirit of give and take, |
would be satisfied being returned to increased amounts of clinic and laboratory instruction. Recall my
explaining “clinic freezes” to you. We have always been short of adequate chairside instruction.
Please don’t hastily dismiss such a qualified, needed resource.

2. A vindication email of the following wording would be sent to all recipients of Dr. Willis’s email of
January 2, 2015: "Indiana University made a serious mistake in abruptly removing Dr. Moeller from 18
years of outstanding Clinic B leadership. He did not sexually harass anyane. Dr, Moeller forgives all
involved, Please join me in welcoming Dr. Moeller back to the clinical and laboratory teaching that he
loves.” Dean Williams

3. My pay level would not be reduced.
4. Indiana University would reimburse to me all professional fees paid to Mr, Jay Mercer,
5. lam also willing to be placed on some form of acceptable probation that would appease the OEQ.

If Indiana University continues to be unwilling to cooperate with our attempts to problem solve, it is the school
that advances this to litigation as the only remaining mechanism for getting a serious review of the "evidence” that
supposedly supports the conclusion that | have sexually harassed one or more students.

In closing, let me continue the wonderful conversation that you and | enjoyed while traveling to and from South
Bend. May | share the origin of my knee patting? When driving, five generations of Moellers have patted the knee of
the shotgun passenger in the spirit of, “So, how’s it going?” (Note it was not sexual). My ainety-year-old father told me,
“¥es, your grandfather started that, and now his great-grandchild greets his great-great-grandchild In the same way.”

[Filing No. 68-26 at 3

Dean Williams met with Dr. Moeller on March 26, 2015, and informed Dr. Moeller éhat h

was “beingdismissed for cause and that [his] employment with Indiana University School of
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Dentistry [was] terminated, subject to the final approval of the Chanéellbrling No. 6827.]

Dean Williamsbased his decision on the OEQO'’s investigation and also on his commitment “to an
environment that's safe, both physically and emotionally safe environmetttefdental school

community, including students, staff, and facultyFilihg No. 68-22 at

G. Dr. Moeller's Request for Reconsideration and Appeal

On April 3, 2015, Dr. Moeller's counsel sent a letter to Dean Williams whichdstate
“[p]lease accept this letter as a Request fecdhisideration pursuant to Section 11 of the Indiana
University Operating Procedures for Processing Complaint of DiscrimmatDperating

Procedures.” [filing No. 6828 at 2] In the letter, Dr. Moeller's counsel discussed

“[iJrregularities in [the] process,” including “[f]ailure to follow Enfaement Principles,” and
“[flailure to follow Operating Procedures,” and “[i]rregularities in [thevestigation.” Filing

No. 6828 at 26.] His counsel also argued in the letter that the facts did not support a finding that

Dr. Moeller engaged in sexual harassme#tlifg No. 68-28 at 7-9

On April 14, 2015, Dean Williams responded to Dr. Moeller’'s counsel in a letter in which
he stated that the OEO had “thoroughly considered and reviewed each allegedrpiatefect
raised in Dr. Moeller's Request for Reconsideration,” summarized the elrahbtat taken place,
and responded to each of the procedural irregularities Dr. Moeller alleged took pl#iog. No.
68-29] Dean Williams advisd Dr. Moeller that he was upholding his original decision, and that

Dr. Moeller could appeal to the Chancellor within ten daysling No. 68-29 at §

Dr. Moeller appealed Dean Wadlins’ denial of his request for reconsideration to
Chancellor Charles Bantz, and Chancellor Bantz denied Dr. Moeller's appeal oh9M2§15.

[Filing No. 682 at 16] TheUniversity stopped paying Dr. Moeller on May 19, 2015ilifig No.

68-30 at 7]
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H. Dr. Moeller's Complaint to the Faculty Council
In the meantime, on April 3, 2015, Dr. Moeller submitted a complaint regarding the OEO
to the Executive Committee of thediana University Purdue University Indianapdhaculty

Council (the “Faculty Councl). [Filing No. 6831.] The complaint contained infmation similar

to the information included in Dr. Moeller's Request for Reconsideratioih discussed
“[iJrregularities in [the] process,” and “[i]rregularities in [the] investigation,” ataimed that the

factsdid not support a finding that Dr. Moellengaged in sexual harassmeritilifig No. 6831.]

The Faculty Council held a hearing, at which Dr. Moeller and his counsejpwesent, on

May 19, 2015. Kiling No. 68-33 at ] On June 1, 2015, the Faculty Counsel issued its decision,

finding that there were no irregularities in the OEQ’s “enforcement prassighe operating
procedures; and the investigation,” but that “the information about operating procéalures
processing complaints of discrimination, given in writing to the resporaeiposted on the OEO
website, does not provide the kind of communication in clear English that enables an ordinary
person to understand how those policies and procedures will apply in their ¢ased No. 68-

33 at 2] The Faculty Council concluddbat:

Within the strictly limited focus of the hearing on the question of whether OEO’s policies and
procedures were duly observed and followed, the IFC-EC does not find fault, IFC-EC recommends,
however, a much clearer explanation of OEQ’s policies and procedures, which would allow any
visitor to the website, but especially faculty who are informed of a complaint, to know in clear
English what to expect of the process, including who makes decisions at each point in the process,
what the timeline is, what kinds of information the subject of the complaint can expect to receive
about the complaint, the investigation and the findings, and what are the rights of anyone against
whom there is a compliant at any point in the process.

[Filing No. 68-33 at 3

I. Dr. Moeller's Grievance to the Faculty Board of Review

Also on April 3, 2015, Dr. Moeller filed a grievance with the Faculty Board of Revieav (t

“EBR’). [Filing No. 6834.] Dr. Moeller detailed five administrative actions that he was grieving,
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and steps that he took to “redress the grievangeling No. 6834.] The FBR submitted iteeport

to Chancellor Nasser Paydar, Dr. Moeller, and others on November 3, Z0ligg [flo. 6835]

The FBR noted that a Faculty Board of Review was appointed, met twice to tdagamentatn
provided by Dr. Moeller, and held a hearing on October 29, 2015 (which Dr. Moeller and his

counsel attended).Ffling No. 68-35 at ] The FBR found as follows:

1. The process and information used by Dean Williams in his decision to terminate Dr. Moeller
violated Dr, Moeller’s right to adequate due process,

While recognizing that the School of Dentistry has a duty to protect its students, the Board of
Review found procedural deficiencies in four aspects of the process:

¢ Dean Williams stated that he relied primarily, if not solely, upon the Office of Equal
Opportunity report. To his credit, Dean Williams testified that he met a second time with
the OEO director to review the OEO findings to assure himself that the investigation had
been properly conducted. Yet, Dr. Kirkland reported that typically the OEO report is only
one piece of information that deans (decisional authorities) consider in the decision

process. In his testimony, Dean Williams admitted that in making this decision he did not
review Dr, Moeller’s personnel files which included past student evaluations (including
both course evaluations and program exit interviews). While the board agrees in principle
that the university must not tolerate sexual harassment, it also recognizes employees have
the right to feedback and where appropriate, the opportunity to remediate their behavior
with a behavioral plan. The bulk of the information contained in Dr. Moeller’s personnel
file supports the inference that he is a “competent” clinician. In addition, Dr. Moeller’s
personnel file did not contain any prior documentation of behavioral incidents, warnings,
or admonitions given by administrators to Dr. Moeller. During the hearing, an incident of
inappropriate touching occurring in 2007 was mentioned, but Dr. Kirkland and Dean
Williams indicated there was no official file or documentation of intervention or follow-
up with Dr, Moeller.

e This absence of documentation is troubling in this case as Dr. Kirkland testified that
during the investigation some students stated it was common knowledge among students
that something was happening in this clinic. Given the nature of two comments in the
student exit interviews made in 2010 and 2011, as well as the initial report that triggered
the OEO investigation, the board was surprised that neither the dean nor other
administrators interviewed the clinical directors in adjacent clinics to determine whether
the students in the clinic were being treated inappropriately.
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e Despite the fact Dean Williams, at one point, stated he primarily relied on the OEO report
in reaching his determination to terminate Dr. Moeller, Dean Williams also stated his
decision to dismiss Dr. Moeller rather than to pursue other options was also based on his
perception of Dr. Moeller’s lack of “self-awareness.” Dr. Kirkland also told the Board of
Review that Dr. Moeller had “no sense of self-awareness.” The fact that Dr. Moeller’s
lack of self-awareness influenced Dean Williams’ decision raises issues related to due
process. Despite the fact the issue of “self-awareness™ was discussed by Dr. Kirkland and
Dr. Williams apparently in their ‘close-out meeting” which did not include Dr. Moeller,
there was no testimony presented at the hearing that indicated Dr. Moeller was told his
lack of self-awareness was at 1ssue in this process. Nor was he given the opportunity to
respond to this claim. This term does not appear in the documentation provided to the
board, and at the hearing, Dean Williams did not indicate he mentioned this to, or directly
questioned Dr. Moeller, about this factor.

¢ Although Dean Williams deseribed instances in which the School of Dentistry addressed
behavioral issues of various faculty members by implementing behavioral plans, at the
hearing, the board was unsure why Dean Williams did not consider such behavioral
remediation plans such as warning and probation, given there was no documented prior
incident and warning related to sexual misconduct in the school’s or OEQ’s records. Nor
is there evidence that Dr. Moeller could not correct his behavior given the appropriate
guidance. Apparently, the failure to consider other alternatives was due to the fact that

Dean Williams had lost trust in Dr. Moeller. However, the procedurall y-flawed
conclusion about Dr. Moeller’s lack of self-awareness undoubtedly played a role in the
Dean’s conclusion that there had been a breach of trust.

[Filing No. 6835 at 35.] The FBR also concluded that “[t]he decisimaking process did not

meet the requirements of essential fairness,” stating:

Dr. Moeller did not receive adequate information about the evidence that formed the basis for the
conclusion he had violated university policy. Although Dr, Moeller was notified of the initial
allegations, which were sent in the notice of complaint he received at the onset of the
investigation, Dr, Moeller apparently met with the OEO on only one occasion. He had one
interview, which he believed went well, but then was provided no opportunity for a second
interview, questions, or a sufficient opportunity for rebuttal until the OEO had concluded their
report and finding, which they presented solely to Dean Williams. In addition, the OEO had two
discussions with Dean Williams that played a role in Dean Williams’ decision-making. Although
Dean Williams met with Dr. Moeller at the end of February, there is no evidence that Dr.
Moeller received a copy of the OEQ report or was apprised that his lack of self-awareness could
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lead to his termination. Although the board respects the fact the university must protect
individuals who report sexual harassment, if a finding of sexual harassment will lead to
termination, the faculty member who is facing termination must be afforded an adequate
opportunity to understand the nature of the allegations against him or her, the extent of those
allegations, as well as the nature of the information used against the faculty member, to protect
their rights to due process.

[Eiling No. 68-35 at § The FBR recommended that:

e Dr. Moeller be provided with a redacted copy of the OEO report that protects the privacy
of the interviewees but details the specific evidence that led to the OEO conclusion that,
by a preponderance of their evidence, Dr. Moeller violated the university policy on
sexual harassment. This information should include the dates of such conduct, the nature
of the conduct, as well as detail any contrary information, e.g. from students who
reported Dr. Moeller never treated them in an inappropriate manner and/or faculty who

never observed this behavior or have a different opinion/perspective of the observed
behavior.

e The OEO interview Dr. Moeller a second time, and take other actions as necessary, to
complete the investigation and consider any new arguments or evidence that he provides.

¢ Dean Williams provide Dr. Moeller a full explanation of the factors, and their weight,
that caused him to choose dismissal (or other sanction), and allow Dr. Moeller to submit
an oral or written response (as Dr. Moeller chooses) in response to the specific factors.
Assuming that not just past behavior (reviewed in the investigation) but “self-awareness,”
a “lack of trust,” and a presumption of inability to control behavior are significant factors,
both parties should provide specific evidence on these points.

[Eiling No. 68-35 at 5-

Chancellor Paydar sent Dr. Moeller a letter on December 1, 2015, stating:

While | am not convinced about the Board’s impression that the handling of this matter was
procedurally deficient or unfair, after careful consideration of the report, I am willing to accept their
recommendations of some additional process steps before this matter is concluded, subject to the
following conditions:

(1) You will be provided a redacted copy of the December 2014 OEQ investigatory report;

(2) You will have the opportunity to respond to the redacted investigative repart in writing
and in-person with Director Kim Kirkland; Dr. Kirkland will consider any new arguments
or evidence you provide and revise her report to the Dean as she deems necessary.
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(3) Dean Williams will provide you with a written explanation of his decision to dismiss you
and allow you submif an oral or written response (as you choose); he will place a copy of
these documents, along with the redacted investigatory report, in your permanent faculty
filg;

(4) I will then review the Dean’s explanation, along with your response, and my decision will
be final; there will be no additional process or appeal steps and you agree to waive any
appeal rights, including claims of due process or otherwise, internally or externally.

(5) Alternatively to the process steps outlined in 1-4 above, you may resign retroactively to
the date of your termination.

[Filing No. 68-36 at 1-2

Dr. Moeller declined Chancellor Paydar’s offer to take these addisterad recommended
by the FBRbecause, in part, “[tjhe ovelabne of the letter flended [him] in that, although [he]
realizg¢d] [Chancellor Paydarjas in a tricky dance being a fairly new chancellor and dealing with
ongoingfaculty, but it jumped out at [Dr. Moeller] when [Chancellor Paydaid ‘I'm not
convinced about the board’s impression.” [Dr. Moellegught that was an insult to some faculty
members that had put in a very strong effort and that it was notpaassion; it was findings.”

[Filing No. 682 at 1819.] Dr. Moeller also declined the offer because it was conditioned on him

waiving any appeal rights, either internal or externglliqg No. 682 at 1819.]

On December 9, 2015, Chancellor Paydar wrote a memorandum to Dr. Moeller“$tating
understand that you are rejecting the additional process steps recommended bgrdhefBo
Review and outlined in my December 1, 2015 memo. Accordingly, as | mentioned befare, | a
affirming the Dean’s decision to terminate your faculty appointment for cause betagsmus

personal and professional misconductFilihg No. 6837.] Dr. Moeller appealed Chancellor

Paydar’sdecision to Indiana University President Michael McRobbie on December 7, 2015, and
President McRobbie denied Dr. Moeller’'s appeal on February 3,2a169:

| sincerely wish you had availed yourself of the opportunity for additional
explanation oDeanWilliams’ decision to terminate you and of an opportunity to
review the investigation report by the [OEO]...[which] offered you another
opportunity to review and respond to the allegations against you, including an
opportunity to receive and review a writtexplanation from Dean Williams of his
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decision to dismiss you. Rather than take advantage of this generous offer for
additional review, you failed to respond and thus did not participate in any further
process. Yet you have lodged an appeal based ataiheyouhave been denied

due process.

[Filing No. 68-38]

J. The Lawsuit

On February 25, 2016, Dr. Moeller initiated this lawsuit againsithizersity, President
McRobbie, Chancellor Paydar, Chancellor Bantz, Dean Williams, and Dr. Kakklgriling No.
1.] Dr. Moeller asserts claims for: (1) violation of his Fifth and Fourteemtie#dment right to
proceduratlue process pursuant4d U.S.C. § 198and42 U.S.C. § 1988against all Defendants;
(2) breach of contra@gainstll Defendantsand (3 breach of the covenant of good faith and fair

dealing againsthe University and Dean Williams. [Filing No. 1 at 915.] Dr. Moeller seeks a

declaratory judgment; an injunction preventibgfendants from engaging in future due process
violations; an order that Dr. Moeller be reinstated as Clinic Director andc&liAssistant
Professor with “full back pay and benefits as wefrast pay and benefits in kildcompensatory,
liquidated, and punitive damages; paad posjudgment interest; and attorneys’ fees and costs.

[Filing No. 1 at 1516.] Defendants have moved for summary judgment on all of Dr. Moeller’s

claims [Filing No. 6§, andthereafteiDr. Moeller moved to dismiss without prejudices breach
of contract and breach of the covenant of good faith anddalimdy claims, [filing No. 8Q. Both

motions are now ripe for the Court’s decision.

® Dr. Moeller’s original Complaint included claims for defamation and intentimriiction of
emotional distressHling No. 1 at 1213], but Dr. Moeller consented to the dismissal of those
claims with prejudice because he failed to comply with the Indiana Tort Claim§FActy No.

20], and the Court dismissed those claims on May 12, 26:16)d No. 21].
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Il.
MOTION TO DisMISS

Dr. Moeller moved to voluntarily dismiss his breach of contract and breach of thecbve
of good faith and fair dealing claims on the same day that he filed his responstenaldnts’
Motion for Summary Judgment, initially providing no legal ground for the dismisééter
Defendants responded by objecting, he argihed those claimshouldbe dismissed without
prejudicebecause the Court lacks subject matter jurisdiction over them based on theffact t

Defendants claim they are immune under the Eleventh Amendmieititig [No. 8Q Filing No.

83] Defendants have moved to file a surreply to address arguments related ricetplayi
between Eleventh Amendment immunity and subject matter jurisdicidmg[No. 84] Because
Dr. Moeller raised his argument regarding the Eleventh Amendment andtsoajtar jurisdiction
for the first time in his reply brief in support of his Motion to Dismiss, therOeoul GRANT
Defendants’ Motion fo Leave to File Surreply in Opposition to Plaintiffs Motion to Dismiss
Counts Two and FiveFHjling No. 84, and consider Defendants’ surreply in opposition to Dr.

Moeller's Motion to Dismisg[Filing No. 84-1.

Dr. Moellermoved to dismiss his breach of contract and breach of the covenant of good
faith and fair dealing claims nearly one and-ba#f years after initiating this igation, and only
when faced with Defendants’ Motion for Summary Judgment in which they argra@tvincingly,
as discussed below that Eleventh Amendment immunity bars those claims as against the
University. Defendants surmise that Dr. Moeller seeksigsal of those claims without prejudice
so that he may bring them in a state court lawsuit, and that it would be impropemaiatl®o
do so. They argue that dismissal unded. R. CivP. 41(a)(2)s improper. Dr. Moeller insists

thathe does not base his Motion to Dismiss on Rule 41(a)(2), but rather argues thattlismiss
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necessary because Eleventh Amendment immunity divests the Court of subjecjunadliction
over those claims

First, the Court finds it improper to allow Dr. Moeller to obtain a dismissal without
prejudice of his breach of contract and breach of the covenant of good faith and fair dagiag cl
While Dr. Moeller insists that he does not seek dismissal under Rule 41(a)(2), thesslgeba
sets forth for his motion that Eleventh Amendment immunity divests the Court of subject matter
jurisdiction over those claimsis meritless, as discussed beloRule 41(a)(2) allows dismissal
by court order “on terms that the court considers proper,” which provides the distntinvth
“wide discretion....” Jack Gray Transport, Inc. v. AT&T Cor2017 WL 633848, *1 (N.D. Ind.
2017)(citing Tolle v. Carroll Touch, In¢.23 F.3d 174, 177 (7th Cir. 1994)The Seventh Circuit
has instructed that courts should not allow dismissal without prejudice if the defevmlddt
suffer “plain legal prejudice,”Kovalic v. DEC Int'l, Inc, 855 F.2d 471, 473 (7th Cir. 1988)
Factors to consider in determining whether plain legal prejudice exists incl(idethe
defendants’ effort and expense of preparation for {@alywhetherhere has been excessive delay
and lack of diligence on the part of the plaintiff in prosecuting the action, (3) theeuff of the
plaintiff's explanation for the need to take a dismissal, and (4) whether theddetéhas filed a
motion for summary jdgment.” Jack Gray Transport2017 WL 63384&t *1 (citingF.D.I.C. v.
Knostman 966 F.2d 1133, 1142 (7th Cir. 1992)Based on these factors, the Court finds that
Defendants would suffer plain legal prejudice if the claims were dismisseanvghejudice.As
noted above, the parties have been litigatins case for quite some time. Discovery is complete
and trial has been set for January 2018. Defendants have moved for summary judgnment, setti

forth numerous arguments related to the breach of contract and breach of the covgoadt of
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faith and far dealing claims.Allowing Dr. Moeller to change course and presumably pursue those
claims in state court after litigating them here would be unfair to Defendants.

Dr. Moeller’s argument that the application of Eleventh Amendment immunityamtarr
dismissal without prejudice fails as wellhe Eleventh Amendment does not take away a federal
court’s subject matter jurisdiction unless the defense of Eleventh Amendmeumtityimas been
waived. SeeTurner v. State of Indiana Teachers’ Retirement F2@®8 WL 2324114, *1 (S.D.

Ind. 2008) Here, Defendants did not waive Eleventh Amendment immunity, but rather taised i
bothin their Answer to Dr. Moeller's ComplaintEfling No. 14, and as grounds for summary
judgment. The availability of sovereign immunity far. Moeller’s breach of contract and breach

of the covenant of good faith and fair dealing claims does not divest the Court of sudifect m
jurisdiction over those claim<Dr. Moeller’'s Motion to Dismiss IDENIED. [Filing No. 8Q]

1.
MOTION FOR SUMMARY JUDGMENT

A. Standard of Review

A motion for summary judgment asks the Court to find that a trial is unnecessangdeca
there is no genuine dispute as to any material fact and, instead, the movant istentidgment
as a matter of lawSeeFed. R. Civ. P. 56(a) As the current version of Rule 56 makes clear,
whether a partgsserts that a fact is undisputed or genuinely disputed, the party must support the
asserted factybciting to particular parts of the record, including depositions, documents, or
affidavits. Fed. R. Civ. P. 56(c)(1)(A) A party can also support a fact by showing that the
materials citedlo not establish the absence or presence of a genuine dispute or that the adverse
party cannot produce admissible evidence to support the faetl. R. Civ. P. 56(c)(1)(B)
Affidavits or declarations must be made on personal knowledge, set out facts that would be

admissible in evidence, and show that the affiant is competent to testify on rsiatieds-ed. R.
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Civ. P. 56(c)4). Failure to properly support a fact in opposition to a movant’s factual assertion
can result in the movant's fact being considered undisputed, and potentially in the grant of
summary judgmentFed. R. Civ. P. 56(e)

In deciding a motion for summary judgment, the Court need only consider dispuged fact
that are material to the decision. A disputed fact is material if it might affect thereutdfahe
suit under the governing lawdampton v. Ford Motor Cp561 F.3d 709, 713 (7th Cir. 2009n
other words, while there may be facts that are in despummary judgment is appropriate if those
facts are not outcome determinativelarper v. Vigilant Ins. C9.433 F.3d521, 525 (7th Cir.
2005) Fact disputes that are irrelevant to the legal question will not be consideréerson v
Liberty Lobby, InG.477 U.S. 242, 248 (1986)

On summary judgment, a party must show the Court what evidence it has that would
convince a trier of fact to accept its version of the eveiiinson v. Cambridge Indu825 F.3d
892, 901 (7th Cir. 2003)The moving party is entitled to summary judgment if no reasonable fact
finder could return a verdict for the nomoving party. Nelson v. Miller 570 F.3d 868, 875 (7th
Cir. 2009) The Courtviews the record in the light most favorable to the-nmving party and
draws all reasonable inferences in that party’s favmrst v. Interstate Brands Cor®b12 F.3d
903, 907 (7th Cir. 2008)lt cannot weigh evidence or make credibility determinations on summary
judgment because those tasks are left tddabefinder. O’Leary v. Accretive Health, Inc657
F.3d 625, 630 (7th Cir. 2011)The Court need only consider the cited materiadsl, R. Civ. P.
56(c)(3, and the Seventh Circuit Court of Appeals has “repeatedly assured the cstristthat
they are not required to scour every inch of the record for evidence that isghgteslevant to

the summary judgment motion before themghnson 325 F.3d at 898 Any doubt as to the
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existence of a genuine issue for trial is resolved against the moving partgetti v. GE Pension
Plan, 614 F.3d 684, 691 (7th Cir. 2010)

B. Discussion

In support of their Motion for Summary Judgment, Deli@nts argue that: (1) Dr. Moeller’s
8§ 1983 claims are barred by the Eleventh Amendment; (2) Dr. Moeller’'s duesprolaim fails
as a matter of law; (3) Dr. Moeller’'s breach of contract claim fails as arnoéttaw; (4) Dr.
Moeller's breach of the covenanit good faith and fair dealing claim fails as a matter of law; and
(5) Dr. Moeller is not entitled to back or front pay on his claims because he failetigatenhis

damages. Hiling No. 90 at 17-33 The Court addresses the arguments in turn.

1. Eleventh Amendment Immunity
Defendants argue that the University is entitled to sovereign immunity urdEletenth
Amendment because the University “is an ‘instrumentality’ or ‘arnthef State of Indiana for
purposes of the Eleventh Amendment,” and has not waived immunity or otherwise consented to

the lawsuit. Filing No. 90 at 1] Defendants also assert that\leeth Amendment immunity

extends to individual defendants being sued in their official capacities, excgmtospective

injunctive relief. Filing No. 90 at 1§ They argue faherthat Dr. Kirkland, Dean Williams,

Chancellor Bantz, Chancellor Paydar, and President McRobbie (the “Individiedaat?)

being sued in their individual capacities are entitled to sovereign immunity eergdaims
against them are not bona fide indivadl capacityclaims but “seek relief that would expend itself

on the public treasury.” Hling No. 90 at 18quotation omitted] Defendants contend that

because Dr. Moeller seeksndages for economic loss from them arising out of his employment,

any judgment would expend itself on the public treasufyinp No. 90 at 19
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Dr. Moeller responds thajw]hile the Eleventh Amendmeémmay bar some claims against
[the University], it does nathwart the claims against the officials in their official capacities for

injunctive relief of reinstatement.”[Filing No. 89 at 2§ He contends that he is suing the

Individual Defendants both their individual and official capacities,datmat the officials may be

suedfor damages in their individual capaegi Filing No. 89 at 29-3() Dr. Moeller asserts that

any agreement the University may have to indemnify its employees does natsrakeloyees

sovereigns. Hiling No. 89 at 3]

In reply, Defendants argue that Dr. Moeller has conceded that the University imémm
from the lawsuit in its entirety under the Eleventh Amendment and that the Indivieiggdants

in their official capacities are immune from lgigims for monetary damagestilng No. 91 at

4.] The University reiterates its argument that claims for monetary damagest diga Individual
Defendants in their individual capacities are barred by the Eleventh Amendmebecause of
an agreement for the University to indemnify them, but because the lawsuit “beasemblance

to a bona fide individual capacity suit.’Fi[ing No. 91 at 45 (citation and quotation omitted).]

Defendants note that Dr. Moeller “is seeking to accomplish exactly wheblle have wanted to
accomplish if he were permitted to maintain his suit against the Univets#ys seekingp force
the University to reinstate him or pay him what he would have earned had he ceerapieyed

for the duration of his seven-year appointmengflifig No. 91 at §

a. The Univesity

Eleventh Amendment immunity bars suits against states and their agenareessgof
whether the relief sought is monetalgmages or injunctive reliefSeminole Tribe of Florida v.
Florida, 517 U.S. 44, 58 (1996Pemhurst State School and Hosp.Halderman 465 U.S. 89,

101-02 (1984) As discussed more fully belohwwevera state official is not entitled to Eleventh
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Amendment immunity where the relief sought is prospective injunctive reliefni@dg an
ongoing violation of fderal law. Ex parteYoung 209 U.S. 123, 123 (1908Here, Dr. Moeller
appears to concede that the University istietito sovereign immunity in connection with all of

the claims it faces[SeeFiling No. 89 at 2qstating that “Eleventh Amendmemay bar some

claims against [the University]and continuing to argue only that the Individual Defendants are
not entitled to sovereign immunity for claims against them in their official dsgsador
prospectivenjunctive relief or for claims against them in their individual capacitieshg¢ Court
notes that the parties do not addressid appear to assuméhat the Board of Trustees of Indiana
University d/b/a Indiana University School of Dentisyai state entity. This is, in fact, the case.
Seelind. Code § 2120-2-1(“Indiana University is recognized as the university of the stafelig
Park v.Indiana University School of Dentistr$92 F.3d 828, 830 (7th Cir. 2018ndiana
University School of Dentistry “is an arm of the State of Indiana”).

Because the University is a state entity, and since it has not consentedgt@ume in
federal cour, Dr. Moeller’s claims against the Universiyboth for monetary damages and for
injunctive relief—are barred by Eleventh Amendment immunitycDonough Associates, Inc. v.
Grunloh, 722 F.3d 1043, 104&'th Cir. 2013)(“the general rule is that private individuals are
unable to sue a state in federal court absent the state’s con&afehdants’ Motion for Summary
Judgment as it relates to all claims against the UniversigRANTED on the grounds of
Eleventh Amendment sovereign immunity.

b. The Individual Defendants

Ex parte Youngstablished an exception to states’ sovereign immunity under the Eleventh
Amendment prmitting suits for prospective reliefex parteYoung 209U.S. 123 A plaintiff

may file “suit [ ] against state officials seeking prospective equitable reli@ngoing violations
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of federal law....” Marie O. v. Edgar 131 F.3d 610, 615 (7th Cir. 199%ee alsolndiana
Protection and Advocacy Services v. Indiana Family and Social Services A8ID3irt.3d 365,
371 (7th Cir. 2010{discussing exceptions to tE#eventhAmendment’s bar tactions in federal
court against state officials acting in their official capacities). The IndwiBefendants are all
state officials. Dr. Moelleonly asserts claims against the Individual Defendants in their official

capacities for declaratory and injunctive reli€filihg No. 1 at 34], andalso appears to concede

that the Individual Defendants are entitled to sovereign immunity for clairde against thenm

their official capacities for monetary damageSedFiling No. 89 at 28§Dr. Moeller arguing that

the Eleventh Amendment “does not thwart the claims against the officials in theialoff
capacities for injunctive relief of reinstatement,” and does not bar claianssaghe officials in
their individual capacities, but not addressing immunity for claims againgatsffic their official
capacities for monetary damages)Iis is kecausetiis wellsettled that claims against the
Individual Defendantsn their official capacities for monetary relief are barred by the Eleventh
Amendment. SeeMcDonough Associateg22 F.3d at 105(Eleventh Amendment bars claims
seeking “awards of ‘accrued monetary liability which must be met from theajeaeenues of a
State™) (quotingEdelman v. Jordam15 U.S. 651, 664 (1974)

Dr. Moeller also asserts claims against the Individual Defendants in titwuidual

capacitis for monetary damagesFiling No. 1 at 34.] The Eleventh Amendment does not bar

claims against state officials sued in their individual capacities for eithegtargror injunctive
relief. SeeMutter v. Rodriguez700 Fed. Appx. 528, 528 (7th Cir. 20{EJeventh Amendment
“does not bar suits agest state officials if they are sued...in their individual capacities for
damages under 42 U.S.G. 1983) (emphasis omitted). Accordingly, the CourtDENIES

Defendants’ Motion for Summary Judgment to the extent that the Individual Rafsrare not
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entitled to sovereign immunity for the claims Dr. Moeller asserts againstitherair individual
capacitied
2. Due Process Claim
Defendants argue that Dr. Moeller’s due process claim fails as a matter of lawebBecau
Moeller does not have a federally proggttight in University procedures, and any deviation from

those procedures cannot form a basis for a due process ckalmg No. 90 at 23 Defendants

also contend that, in any event, Dr. Moeller received all of the process he wasctiuging
receiving notice of the charges against him, responding in writing to thosatialtesgand having

multiple opportunities to be heardtiljng No. 90 at 21-23

In his response, Dr. Moeller argues that he has a protectable propertstimtédre thirty

years as a University employeé:iling No. 89at 1011.] He then details several alleged flaws in

the University’s investigation, including that: (1) Dr. Kirkland had “broadlyegated,
uncircumscribed power” to determine if sexual harassment had occurred; (2) ite diidtnot
advise him of the complaints made against him; (3) Dr. Kirkland controlled the iratestig
determined the facts, and made the final decisionD&8n Williams could only determine the
sanctions, not the finding of a policy violation; (5) Dr. Moeller did not have thertappiy to

have Dr. Kirkland’s decision that he had violated University policy reviewgdTlié Faculty
Council Executive Committee meeting on May 19, 2015 and the Board of Review hearing did not

afford Dr. Moeller the opportunity to review or challenge Dr. Kirkland’s conatysand (7 Dr.

® Defendants argue that Dr. Moeller’s claims against the IndivDegendants in their individual
capacities are not bona fide individual capacity claims because his claims are basied o
employment and on “decisions and actions taken by individual employees ofitleedity within
the scope of their employment.’Fi[ing No. 91 at § As discussed below, the Court finds that
Dr. Moeller’'s claims against the Individual Defendants fail as a matter of lawyireeent.
Accordingly, it need not, and will not, consider whether the claims against thedumalivi
Defendants in their individual capacities are bona fide individual capaaitg<|
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Kirkland’s decision was “predictable and authorized” because she was gieadbdelegated,
uncircumscribed power” to determine whether Dr. Moeller had engaged in $eraasbment.

[Filing No. 89 at 143.] Dr. Moeller also argues that he was entitled to edppivation hearing.

[Filing No. 89 at 24-28

In their reply, Befendants argue th&tr. Moeller applies the wrong standard to his due

process claim, and that he received adequategpavation process.F[ling No. 91 at 1611.]

Defendants arguthat the deprivation of rights occurred when Dr. Moeller was terminated, not
when the OEO made its determination and that, in any event, Dr. Moelleregt@elgquate due

process before the OEO made its decisiéhling No. 91 at 10-1] Defendants set forth several

instances where they contend Dr. Moeller was given an opportunity to presedeluttbie story

or question Dr. Kirkland’s decision before his terminatidalijg No. 91 at 1214.] Specifically,

Defendants note that Dr. Moeller had three-terenination meetings with Dean Williams, sent
emails and a letter to Dean Williams, attended two heararg$ participated in appeato the
Chancellor and to ther&sident that were conducted after Dean Williams made the decision to

terminate him. Filing No. 91 at 14 Defendants argue that Dr. Moeller received notice of the

allegations against him when he was provided the Notice of Complaint, and that hly “clear
understood the charges against him because he responded to those charges by adnti#ing that
engaged in the alleged conduct. Specifically, he submitted written responses EQtten@®to

Dean Williams and participated in anperson interview with the OEO.”F{ling No. 91 at 13

The Fourteenth Amendment’'s Due Process Clause prohibits states from “depawiyng]
person of life, liberty, or property, without due process of law.” U.S. Const. Amend8XIVA
procedural due process claim requires Dr. Moeller to demonstrate: “(1) a adgn@operty

interest; (2) a deprivation of that property interest; and (3) a denial of due prd€kas.V. Bland

35


https://ecf.insd.uscourts.gov/doc1/07316298471?page=14
https://ecf.insd.uscourts.gov/doc1/07316298471?page=24
https://ecf.insd.uscourts.gov/doc1/07316298998?page=10
https://ecf.insd.uscourts.gov/doc1/07316298998?page=10
https://ecf.insd.uscourts.gov/doc1/07316298998?page=12
https://ecf.insd.uscourts.gov/doc1/07316298998?page=12
https://ecf.insd.uscourts.gov/doc1/07316298998?page=13
https://www.westlaw.com/Document/I7861cb2e0eb111e09d9cae30585baa87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_527

630 F.3d 519, 5277th Cir. 2010) The analysis of a procedural due process claim isféo—
the Court must consider: (1) “whether the defendants deprived the plaintiff ofegted liberty
or property interest”; and (2) if so, “what process was diedkaw v.Mercer County 235 F.3d
1000, 1020 (7th Cir. 2000)

a. Deprivation of Protected Property Interest

Defendants argue that thimiversity’s policies and procedures do not create a protectable
property interest for Dr. Moeller, and the Court agré&eeBabchuk v. Indiana University Health,
Inc., 809 F.3d 966, 970 (7th Cir. 201@}jhe existence of [procedures for terminating medical
privileges of doctors] creates no entitlement to continued privileges. ‘Brecest an end in
itself. Its comstitutional purpose is to protect a substantive interest to which the individual has a
legitimate claim of entitlement™jquotingOlim v. Wakinekona461 U.S. 238, 250 (1983) Dr.
Moeller argues, however, that the protectable property interest he baskes Iirocess claim on

is his “30 years as an employee of IU.Filihg No. 89 at 1(] Defendants do not contest this

theory in their reply brief, instead “assum|ing] for purposes of summary judghatmit Moeller
had a protectable property right in continued employment for the duration of leisysar

appointment.” [filing No. 91 at 9 The Court will do the same and, in any event, finds this to be

consistent with the Seventh Circuit’s recognition of a protectable propertgshia continued
employment for public employees who can only be terminated for good caesee.gGrant v.
Trustees of Indiana Universit$70 F.3d 562, 571 (7th Cir. 2017)

b. Whether Dr. Moeller Received Due Process

Due process “is flexible and requires only such procedural protections as thelgrartic
situation demands.” Riano v. McDonald 833 F.3d 830, 834 (7th Cir. 201(gitations and

guotations omitted). An institution’s internal rules do not set the standard for whethdue
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process required by the federal Constitution has been providetht, 870 F.3d ab71 (citing
Osteen v. Hery, 13 F.3d 221, 225 (7th Cir. 1993)Instead, “[t]he cornerstone of due process is
notice and the opportunity to bedrd ‘at a meaningful time and in a meaningful mannésrant,

870 F.3d at 57{quotingMathews v. Eldridge424 U.S. 319, 333 (1976)In order to analyze the
pre-termination process, the Court will consider: “(1) the private interiéstted by the official
action; (2) ‘the risk of erroneous deprivation of such interest through thedpreseused, and the
probable value, if any, of additional or substitute procedural safeguards’; and (B)itkeesity’s
interest, ‘including the function involved and the fiscal and administrative burdenhshtha
additional or substitute procedural requirement would entaikiant, 870 F.3d at 57{quoting
Mann v. Vogel707 F.3d 872, 879 (7th Cir. 20).3)

The first factor weigs in favor of Dr. Moeller, as his interest in maintaining his
employment is greatSeeGilbert v. Homar 520 U.S. 924, 932 (1997)he Court now considers
in connection with the second factwhether the evidence shows that Dr. Moeller “was afforded
notice and a detailed explanation of the charges and the evidence against hi@rant”870
F.3d at 572 As for notice of the charges, the Court rejects Dr. Moeller’'s argument that the Notice
did not adequately inform him of the allegations against him. To the contrary, the dkitiorth
six allegations against Dr. Moeller, including that: (1) he pats, rubs, and matsadexks of

female students, without their permission, making them feel uncomfortable anduayk®) he

" Dr. Moeller advocates for the application of a standard whereby the Court woulchidete
whether the conduct at issue was authorized and not random, such that he wdstemtitde
deprivation process.F[ling No. 89 at 1214 (quotations and citations omitted).] As the Seventh
Circuit re@ntly explained, “[ijn some situations when a government official torticdestyives a
person of property or liberty randomly and without authorization, it is imprattigasist on a
pre-deprivation hearing.”Simpson v. Brown Count§60 F.3d 1001, 1007 (7th Cir. 2017This
defense to the argument that-pleprivation process was required has no application \Waexge
Dr. Moeller in fact received a great deal of process before he was terminated.
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was obsered touching and rubbing the upper leg of a female student; (3) his pattern of
inappropriate touching behaviorleng-standing and ogoing; (4) male and female students are
“creeped out” by his inappropriate touching behavior; (5) female students ty lIm@@lone with

him; and (6) due to his position of authority, students are intimidated by his inappedp@havior

and fear retaliation by him.E[ling No. 6814 at 4] Shortly thereafter, Dr. Moeller provided a

lengthy response to the Notice entitled “Explanation (Not Excuse) Eilihdg No. 6818 at 34.]

He admitted that “[tjhe physical gestures noted inctvaplaint occurred, but not in the context
suggested,” that “[tlhe frequency of the touching asdeffect seem exaggerated,” ahdt “I
understand that students might reasonably choose to not give me recognizable resghtackf”

[Filing No. 6818 at 3] Dr. Moeller also referred to a “needed change in my behavior,”

acknowledged “a serious mistake that must never happen again,” stated that sinoegréeei
Notice he has “put myself on ‘zero tolerance,” specifically discussed thdeimciwhere he
touched a female student’s leg, asked “for forgiveness of belthatodnowever welintentioned,
was received or observed with offerisand stated that he was “peogramming my errs

reflexes.” Filing No. 6818 at 34.] Dr. Moeller did not request further details regarding the

allegationsagainst him [Filing No. 6818 at 34.] Dr. Moeller’s response in which he admits

to the behavior outlined in the Notice (though not the seriousness of that behawilicates that
he received notice of the allegations and understood tls&a, e.g.Fong v. Purdue University
692 F.Supp. 930, 950 (N.D. Ind. 198&he record is clear that the person in question tstded
the charges against him because he filed an answer to them....”). The Court finds that no
reasonable jury could find that Dr. Moeller was not “afforded notice and gedetaplanation of

the charges and the evidence against him Grant, 870 F.3d at 57.2Any procedural due process

38


https://ecf.insd.uscourts.gov/doc1/07316014762?page=4
https://ecf.insd.uscourts.gov/doc1/07316014766?page=3
https://ecf.insd.uscourts.gov/doc1/07316014766?page=3
https://ecf.insd.uscourts.gov/doc1/07316014766?page=3
https://ecf.insd.uscourts.gov/doc1/07316014766?page=3
https://www.westlaw.com/Document/Ic064a12055a711d997e0acd5cbb90d3f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_345_950
https://www.westlaw.com/Document/Ic064a12055a711d997e0acd5cbb90d3f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_345_950
https://www.westlaw.com/Document/I954ca0a08e7e11e7ae06bb6d796f727f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_572

claim based oa failure to provide Dr. Moeller with notice of the allegations rgfahim fails as
a matter of law.
After receiving notice, Dr. Moeller had several more opportunitigsettveard byMs.
Arvin and, later, duringhe OEQGs investigation. Before his termination, the following occurred:
e Ms. Arvin interviewed Dr. Moeller oDecember 3, 2014, where he again
admitted to touching the student on the thigh, and to rubbing and massaging the

backs of female students without their permissiéiinjg No. 681 at 2; Filing
No. 682 at 3 Filing No. 689 at 18]

o After Ms. Arvin completed her Report, which included findings from her
interviews with students and Dr. Moeller, Dr. Moeller met with Dean Williams
and Dr. Willis, his supervisor. Dean Williams advised Dr. Moeller that he
would be temporarily relieved from his rolezil[ng No. 682 at 89; Filing No.
68-23]

e Dr. Moeller then emailed Dean Williams and Dr. Willis, attaching his response
to the Notice. [filing No. 68-24 at ]

e Dean Williams met with Dr. Moeller again on January 22, 2@ifs Dr.
Moeller's counsel sent a letter to Dean Williams on January 26, 2015 asserting
that Dr. Moeller's conduct did not constitidexual harassment and that the
investigation was “flawed.” Hiling No. 68-22 at 3Filing No. 68-25]

e On March 15, 2017Dr. Moeller emailed Ms. Arvin requesting to review all
records “that relate to the administrative processing of periodic incidents
involving faculty, staff, student, or patient concerns. | am interested inrthe ti
period of 1985 to date.”Fjling No. 7951 at 1] Ms. Arvin responded that Dr.
Moeller had a chance to verbally respond, to be represented by counsel, to
provide a written response, and to submit additional maters, artdéhaivere
no other incidents they considered during the investigation that he did not have
an opportunity to addressFiling No. 79-51 at J

e Dr. Moeller emailed Dean Williams oWMarch 24,2015 again discussing
“flaws” in the investigation. filing No. 68-26 at 3

e Dean Williams informed Dr. Moeller on March 26, 2015 that he was being
terminated for causdFiling No. 68-27]

Dr. Moeller addressed the allegations against him and/or raised condgrmdswArvin

or Dean Williamsat leastseven times before the decision to terminate him was.mdeargues
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that Dr. Kirkland essentially had too much power in the decisiaking process, and that there
was no opportunity for Dr. Kirkland’s decision to be reviewed. Buutieontroverted evidence
establisheshat Ms. Arvin communicated with Dr. Mdet several timsg, that Ms. Arvin drafted
the Reort, and thaDean Williams made the final termination decisfon.
After his termination:
e Dr. Moeller (who by this time was acting through counsel) requested
reconsideration of the termination decision dige irregularities in the

investigation and because he felt the facts did not support a finding of sexual
harassment. Hiling No. 68-28]

e On April 3, 2015, Dr. Moeller submitted a complaint regarding the investigation
to the Faculty Counl. [Filing No. 68-31]

e On April 3, 2015, Dr. Moeller filed a grievance with the FBRIilifg No. 6&
34]

e Dean Williamsadvised Dr. Moeller on April 14, 2015 that the original decision
was being upheld, and Dr. Moeller appealed the denial of his request for
recorsideration on May 19, 2015.Fifing No. 682 at 16 Filing No. 6829]

The University stopped paying Dr. Moeller on May 19, 2015ling No. 6&
30 at 2]

e Alsoon May 19, 2015, the Facul€ouncil held a hearing at whi@r. Moeller
and his counsel were presentiling No. 68-33]

e On June 1, 2015, the Faculty Council found there were no irregularities in the
OEO'’s principles, procedures, and investigation, but recommended some
changes to the OEOQ’s investigative policies and procedufgsng[No. 63-

33]

8 Dr. Moeller argues that Dean Williams only had the discretion to determinartbiosns and not
the finding of policy violation, pointing to the specific evidence Dean Williams deresil. Filing
No. 89 at 18-19 For example, Dr. Moeller argues that Dean Williams “was unaware of many of
the facts that Moeller relied upon to provide a proper context of the allegations,” muylémhi
example, “the students’ obsession with Moeller’s sex life and the untrue rumaiatong about
him....” [Filing No. 89 at 1819.] Dr. Moellerwas terminated for touching a female student’s
thigh and for massaging and giving back rubs to female students, all of which lieddioing.
This extraneous information does not relate to the incidents that Dr. Moellereatioutiurred,
and which formed the basis for his termination.
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e On November 3, 2015, the FBR submitted its report in which it noted that it had
held a hearing on October 29, 2015 (attended by Dr. Moeller and his counsel),
and found that there were some “procedural deficiencies in four aspects of the
process.” [Filing No. 6835.] The FBRset forth several recommendations
[Filing No. 68-35 at 5-§

e On December 1, 2015, ChancelPaydar sent Dr. Moeller a letteffering to
implement all of the FBR’s recommendatiarsthe condition that Dr. Moeller
waive his right to appeal the decision, either internally or externgiififing
No. 6836 at 12.] Dr. Moeller declined Chancellor Paydaofer. [Filing No.
68-2 at 18-19

e Dr. Moeller appealed Chancellor Paydar’s decision to Presidenobu®& on
December 7, 2015.F[ling No. 68-38]

Posttermination, Dr. Moeller requested review of the termination decision or the
procedure that led to that decisibve times, and attendeavd hearings. Dr. Moeller has not
presented any evidence that University officials did not take his regieestsconsideration
appealsor complaintseriously, or did not consider the information he presertegGrant, 870
F.3d at 574"[plaintiff] was also provided with ample and meaningful opportunityedeard and
to refute the chages against him, as demonstrated by the numerous written responses he
submitted...and meetings with University officials. There is no evidence thatdppsdunities
to beheard were not meaningful”)The second factor the risk of erroneous deprivation of Dr.
Moeller’s interest trough the procedures used and the probable value of additional safeguards
weighs heavily in favor of Defendants, as @murt finds that no reasonable jury could conclude
that Dr. Moeller was not afforded due process eithetgrmaination or postermiration.

Finally, the third factor— the University’s interest- weighs in favor of Defadants.
Additional procedures were not necessary here to meet the procedural dug gtarteésrd under
federal law.SeeGrant, 870 F.3d at 57¢The final factor also weighs in favor of the defendants....
[A]s our analysis of the second factor showed, additional procedures coulthasibly have

prevented an erroneous deprivation”). The Court notes that the University besgiahsto
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determine the valu@ places onts students’ safety and security, and to implement policies and
procedures thateflect that determinationThe Unversity’s decisionto ensure an environment
where students are free from uninvited back rubs, thigh touches and other plorsiaet by a
clinical instructor who holds the power to negatively impact their clinical successwful one
within its preogative. A procedural due process claim is not an invitation for the Court to consider
whether it agrees with the Universgyalue judgmentor whether itendorseghe University’s
policies and proceduresAdditionally, Dr. Moeller’s “dissatisfaction wht the process does not
mean that the proceedings were not meaningful or did not give [him] an opportunity to be heard.”
Brunswick Corporation v. McNabol2017 WL 3008279, *6 (N.D. Ill. 2017)The process is not
inadequate “because it did not produce the anticipated result,” and the due pencEssarjuire
only that Dr. Moeller receiveadequate process, not the mostatageous process available to
him.” Bettendorf v. St. Croix Cty631 F.3d 421, 4228 (7th Cir. 2011) The Court’s inquiry is
whether Dr. Moeller had notice of thasis for theleprivationand a meaningful opportunity to be
heard. Here, he did.

Defendants’ Motion for Summary JudgmenGRANTED as it applies to Dr. Moeller’s
8 1983 procedural due process claim.

3. State Law Claims

Having granted summary judgment in favor of Defendants on Dr. Moeller's protedura
due process claimthe only federal claim in this litigatioathe Court musfirst determine whether
it will exercise jurisdiction over Dr. Moeller'state lanclaims The district court ultimately has
discretion whether to exercise supplemental jurisdiction over a plaintiff's ktateclaims.
Carlsbad Technology, Inc. v. HIF Bio, In&656 U.S. 635, 639 (20098 U.S.C. § 1367(d)The

district courts may decline to exercise supplemental jurisdiction over a clainthafdistrict
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court has dismissed all claims over which it has original jurisdiction....”) (aitan@ quotation
omitted). When deciding whether to exercise supplemental jurisdictiofed&al court should
consider and weigh in each case, aralvaty stage of the litigation, the values of judicial economy,
convenience, fairness, and comity.City of Chicago vint’'| Coll. of Surgeos, 522 U.S. 156, 183
(1997)(quotingCarnegie-Mellon Univ. v. Cohijld84 U.S. 343, 350 n.7 (1998)

The Court finds that the balance of factors weighs in favor of exercising supplementa
jurisdiction over the state law claims. This litigation is in a late stage. Discoveryeleas
completed, the parties have briefed Defendants’ Motostimmary Judgment as it relates to the
state law claims, and trial has been scheduled for the end of January 2018 foorqeitaree.
Further, the remaining factors of judicial economy, convenience, fairness, any athteiad the
Court to conclude that exercising supplemental jurisdiction is proper. It would betea afias
judicial resourcesinconvenient, and unfafor the parties to litigate the state law claims anew in
state court after having litigated those claims in this Court for almosteas.y The Court will
exercise supplemental jurisdiction over Dr. Moeller’s state law claims.

a. Breach of Contract

The Court has already granted summary judgment in favor of the University on Dr.
Moeller's breach of contraclaim basedon Eleventh Amendmeminmunity. To the extent Dr.
Moeller claims that the Individual Defendants breached a contract with him, the Courthfatds
such a claim would fail as a matter of law. The breach of contract claim is basedettetHsom
the University appointing D Moeller to a term ttough the 20222022 school year. SeeFiling

No. 1 at 1611.] The Individual Defendants cannot be liable for breach of contract related to

signing the letter oehalf of the University.Seelnd. Code 8§ 3413-2-1(“A present or former

public employee...is not personally liable on contracts entered into within the scope of t
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employee’s employment foa governmental entity unless it is clearly otherwise indicated in
writing”). In addition Dr. Moeller did not respond tDefendants’ substantive arguments relating
to the breach of contract claim so has waivedangyments iropposition. Dr. Moeller has not
presented any evidence that any of the Individual Defendants entered intaatasitlr him, and
they are entitled to summary judgment on his breach of contract claim.

b. Breach of the Covenant of Good Faith and Fair Dealing

Having granted summary judgment in favor of the University on Dr. Moellerachref
the covenant of good faith and fair dealing claim based on Eleventh Amendment iyrimenit
only remaining claim is Dr. Moeller's claim for breach of the covenant of gaibld &nd fair
dealing gainst Dean Williams. In connection with that claibr, Moeler assertghat his “pay
during the period of his suspension ended on April 9, 2015,” and that Dean Williams decided to
stop his pay “in violation of [the University’sjwn policies and procedes” which is “a breach of

the covenant of good faith [Filing No. 1 at 1315.] Defendants argue that Dr. Moeller did not

have an employment contract that provided him with the togigceive pay during his suspension
but that, in any event, it is undisputed that the University paid Dr. Moeller untérimsnation on

May 19, 2015. Filing No. 90 at 35-34

Dr. Moeller did not respond to Defendants’ arguments, instead stating that heét dmsdil
Motion to Dismiss his claims of breach of contract and breach of duty of good faitfaia

dealing, rendering moot IU’s argument [ahgse issues.”Hling No. 89 at 39

In their reply, Defendants note that Dr. Moeller did not substantively respond to their
arguments, and argue that Dr. Moeller cannot dismiss his claim as a matter affthighstage of

the litigationbecause Defendants have been forced to defend agairistiitg No. 91 at 1617.]

Defendants also contend that Dr. Moeller does not dispute that he touched a student “on the left
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thigh just above her knee,” that he has massaged and rubbed the backs of students ttoatyears,
students told the OEO that his touching made them feel uncomfortable, that he admitted t
committing a “serious mistake that mustver happen again,” and that his employment was

terminated for serious personal misconduétlirjg No. 91 at 17-14

The Courtfinds that Dr. Moelléis breach of the covenant of good faith and fair dealing
claim against Dean William&ils as a matter of law.First, Dr. Moeller did not respond
substantively to Defendants’ arguments, which constitutes waiver of any arganog@piosition
to summary judgment on this claingeeBonte v. U.S. Bank, N.A624 F.3d 461, 466 (7@ir.
2010)(“Failure to respond to an argumends [Plaintiff h&] done here results in waier”); see
alsoGoodpater v. Gty of Indianapolis 736 F.3d 1060, 1075 (7th Cir. 201.3)

Second, Dr. Moeller bases his claim in part on the “decisiootaenew Dr. Moeller’s

seven..year appointmerit [Filing No. 1 at 14 Dr. Moeller’s breach of the covenant of good

faith and fair dealing claim must be premised on a cont@eBinns v. Ocwen Loan Servicing,
LLC, 2015 WL 5785693, *10 (S.D. Ind. 2016the Duty of Good Faith and Fair Dealing is ‘an
implied covenant that only arises in insurance and employment contractemar edmtracts are
ambiguous as to the application of the covenants or expressly impose themfi)ddioxtes v.
Heat Wagons, In¢c.942 N.E.2d 905, 918 (Ind. Ap2011). Dr. Moeller relies upon the

University’s Handbook as the basis this claim. Filing No. 1 at 1314 (quoting the University’s

procedures for “Permanent Separation for Academic Appointees” and the “Protdddicademic
Freedom”).] But the University’'s Handbook explicitly states that “Statesreerd policies in this

Handbook do not create a contract alw not create any legal rights....”Fillng No. 686

(emphasis omitted).]Seealso Packer v. Trs. of Indiana University S Of Medicine 73 F.

Supp.3d 1030, 1040 (S.D. Ind. 201&9The tenure policies that Dr. Packer relies upon to show
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that she has a contract with IUSM are contained in IU’'s Academic Handbbal states in its
preamble that it does not create a comteaml does not create any legal rights.... Because the
Academic Handbook explicitly disclaims any creation of a contract, Dr. Paakeot rely upon
these policies as a basis for her breach of contract cldim”).

Finally, Dr. Moelleralleges as part of hisreach of the covenant of good faith and fair
dealing claim thahe was not paid for his entire suspension period, but only Al 9, 2015.

[Filing No. 1 at 14 However, the Uwersity contends that it paid Dr. Moeller until his termination

on May 19, 2015, and supports that contention with citation to its answer to one of Dr. Moeller’s

interrogatories. Hiling No. 6830 at 2] Dr. Moeller does not contest this facSeFiling No.

89]

Dr. Moeller’'s breach of the covenant of good faith and fair dealing claim adadast
Williams fails as a m&r of law because Dr. Moellélid not address Defendants’ arguments in
support of summary judgment, because it is not based on a valid contract, and because the
undisputed evidence shows that the University did, in fact, pay Dr. Moeller up to ¢hef best
termination. Defendants’ Motion for Summary Judgment as to Dr. Moeller’'s brdaitte o
covenant of good faith and fair dealing clainGRANTED.

To the extent set forth above, the C@BRANTS Defendants’ Motion for Summary

° Dr. Moeller mentions his appointment to a seyear term in connection with his breach of the
covenant of good faith and fair dealing claim, but his claim against Deanmélhgpears to be
based on the University’s procedures and not on a theory that the letter appointing hinete a se
year term was a contract (although his breach of contract claim is based orpgi@ntezent
letter). [SeeFiling No. 1 at 14(Dr. Moeller alleging that “Williams’ decision to neeenew Dr.
Moeller's seven (7) year appointment was without faculty consultation and atiemlof the
University’s Norreappointment Procedures” and “Williams’...decision to stop paymerids.
Moeller in violation of its own policies and procedures is a breach of the covenant daiglo9d
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Judgment, ffiling No. 6§, on all of Dr. Moeller’s claims®

V.
CONCLUSION

In sum, the Court finds that it is improper to dismiss Dr. Moeller’s breach ofactind
breach of the covenant of good faith and fair ilkgatlaims without prejudice because Defendants
would suffer plain legal prejudice and because Eleventh Amendment immunityatabgest the
Court of subject matter jurisdiction over those claims. Accordingly, the GBRANTS
Defendants’ Motion for Leze to File Surreply in Opposition to Plaintiff's Motion to Dismiss
Counts Two and Five, [84], aiENIES Dr. Moeller’s Motion to Dismiss Counts Two and Five
Without Prejudice, §0].

Further the Court findthat the University is entitled to Eleventh Amendment immunity
on all of Dr. Moeller's claims, that Dr. Moeller's procedural due procdssncagainst the
Individual Defendants fails because no reasonable jury could find that Dr. Moeller dedeiger
notice and a meaningful opportunityndeed, many meaningful opportunitieso be heard, and

that Dr. Moeller'sbreach of contract claim against the Individual Defendants and his breach of the

10 The Court need not, and will not, consider Defendants’ additional arguments thratitiguial
Defendants are entitled to qualified immunityatt Dr. Moeller is not entitled to front pay, or that

Dr. Moeller failed to mitigate his damages. The Court is compelled, howeveiefly bddress

one of Dr. Moeller's arguments in connection with qualified immunity. At bottom, Dr. Moelle
argues thahis conduct did not rise to the level of sexual harassment and that he did not create a
hostilework environment, as defined in federal court opinions. Dr. Moeller provides no authority
for the proposition that the University could only fire him for sexuaassment or creating a
hostile work environment as defined by federal case law. Dr. Moeller wainé&ted for “serious
personal or professional misconduct,” which included violatinglthiversity’s policy against

sexual harassment. Dr. Moeller is not the arbiter of the parameters otisserisconduct”, or of

how the recipients of his actions should have felt or reacted. The Court rejects Hidlmme

of his argument- that the Defendants were somehow required to conclude that although he
engagedn the conduct for which he was terminated, he should be excused either because he did
not intend the consequences or because the recipients of his behavior should not have been
offended.
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covenant of good faith and fair dealingim against Dean Williams fads a matter of law. The
CourtGRANTS Defendants’ Motion for Summary Judgme®ig]| on all of Dr. Moeller’s claims.

Final judgment shall enter accordingly.

Date: 12/27/2017 QWWY\ oo m

Hon. Jane ]\/ljaggru>s-Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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