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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

UNITED STATES OF AMERICA,
Plaintiff,

VS. No. 1:16ev-00483TWP-MJD

$9,171.00 UNITED STATES CURRENCY,

etal.
Defendants.

MONTE SCRUGGS,
NIKKI JONES,
BRANDY SCURLOCK,
CHRISTOPHER GLASS,

N N N N N N N e N N N N N N N N N

Claimants.

ORDER ONMOTION TO STAY

This civil forfeiture action is before the Court on the United States’ Motion §o Sta
Proceedingsikt. 33 during the pendency of criminal matténited Satesv. De La Cruz, No.
1:15-cr-00150 (S.D. Ind. filed July 22, 2015). Claimants Jones, Scruggs, and Scurlock (the
“Represented Claimants”) oppose the United States’ Matifibkt. 35] For the following
reasons, the CouBRANT S the United States’ Motion.

|. Background

On March 1, 2016, the United States filed its Complaint seeking the forfeiture of

$9,171.00 seized from an Indianapolis residence, $7,058 seized from a vehicle, and several

firearms [Dkt. 1], which wereseized as part of the FBI Safe Streets Gang Task Force’s

! Claimant Glass, proceedipgo se, did not file a response to the motion to stay.
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investigation into théBlock Burners Gangbf IndianapoligDkt. 33 at 1-Aciting Complaint &
Affidavit, De La Cruz, No. 1:15er-00150 (S.D. Ind. July 22, 2015CF Na 1 (“Criminal
Complaint™).] The investigation led to the arrest and indictmémtdrug and firearms charges

of one William Dodd Dkt. 33 at 3(citing IndictmentDe La Cruz, No. 1:15er-00150 (S.D. Ind.
Aug. 11, 2015)ECF No. 38)], alleged to be the leader of the Block Burners Ganag. [33 at 2
(citing Criminal Complaint)].On September 8, 2016, as a result of ongoing investigations, a
grand jury indicted Dodd on additional charges of money laundering and spending more than
$10,000 in criminally-derived proceedkt. 33 at 3(citing Superseding Indictmerde La

Cruz, No. 1:15er-00150 (S.D. Ind. Sept. 8, 2016), ECF No. 113).]

The claimants in this case have several connections to Dodd and the dgbaGruz
prosecution. A of the seizures in tBicase occurred as part of the investigation into the Block
Burners Gang. [kt. 1 at 3-4] ClaimantScruggs is alleged to be an associate of DoDdi. [
at 5] Claimant Jones is connected to a house allegedly used as a drug distribibgrosidd
and the Block Burners GangD}t. 1 at 7] Finally, Counsel for the Represented Claimamts
this matteiis also Dodd’s counsel in th#e La Cruz criminal matter. See Notice of Attorney
AppearanceDe La Cruz, No. 1:15er-00150 (S.D. Ind. Aug. 12, 2015 CF Na 37. None of
the Represented Claimants have been charged in federal court as a result oftigationdato
the Block Burnerg&sang though the United States represents that the investigation is ongoing
and may yet result iadditional prosecutions Dkt. 33 at 10}

On September 1, 2016, tRepresented Claimansgrved varioudiscovery requestsn

the United States which included, for example, the following requests for production:
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e REQUEST NO. 2: All documents or tangible items acquired through

administrative, judicialsic] and/or subpoenas issued to third pantgsvant to

this investigation and litigation[Dkt. 33-1 at 8(emphasis imriginal).]
e REQUEST NO. 7: All documents or tangible items generated by any law

enforcement officer or police agendyring this investigation and relevant

theretq including but not limited to officer’s notes, reports, affideyvemails,
letters, laboratory reports, and/or scientific te$i3kt. 33-1 at 9(emphasisn
original).]

Rather than respond to such requests, on October 52 1fhited States Blda Motion to

Stay Proceedings during the pendencipet.a Cruz, which Motion is presently before the

Court. PDkt. 33]

Il. Discussion

The United States argues tlaastay of this this civil forfeiture proceeding is required
underl8 U.S.C. § 981(g)(1hecause discovery in this matteould prejudice the United States
in theDe La Cruz criminal matterand the Block Burners Gang investigatidrhe Represented
Claimants ask the Court to either deny the Motion or require the United Statesdotpr
evidence establishing prejudice onexrparte basis.

Section 981(g) providas relevant @it:

(9)(1) Upon the motion of the United States, the court shall stay the civil forfeiture

proceeding if the court determines that civil discovery will adversely affect t

ability of the Government to conduct a related criminal investigation or the

prosecution of aelated criminal case.

(3) With respect to the impact of civil discovery described in paragraphs (1) and

(2), the court may determine that a stay is unnecessary if a protectivéirortieg

discovery would protect the interest of one party withmifairly limiting the

ability of the opposing party to pursue the civil case. In no case, however, shall the
court impose a protective order as an alternative to a stay if the effechof suc
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protective order would be to allow one party to pursue disgonvbile the other
party is substantially unable to do so.

(5) In requesting a stay under paragraph (1), the Government may, in appropriate
cases, submit evidence ex parte in order to avoid disclosing any matter that may
adversely affect an ongoimgiminal investigation or pending criminal trial.

18 U.S.C. § 981(9)

Section 981(g) thus sets out three requirements for granting a stay. Firstil tedci
criminal matters must be “raled.” Id. 8 981(g)(1), (4). Second, discovery in the civil matter
must “adversely affect” the investigation or prosecution in the criminal matteg. 981(g)(1).
Third, even if the first two requirements are met, the Court may instead isatectipe order
limiting discovery if it would sufficiently and fairly protect the parties’ instseId. 8 981(g)(3).
The Court addresses each in turn.

A. Relatedness

In support of their contention that this céseelated to the Block Burnera@g
investigation andDe La Cruz, the United States points to the connections between the
Represented Claimants in this case andtimeinal investigation, as described in the verified
complaints inDe La Cruz and in this matter. The United States emphasizes that the
Represented Claimants’ discovery requests seek information from thegatiesti

In response, the Represented Claimants argue thag ‘@Bbvernment never demonstrates
how the caseare related other than they grew out of a large comprifeensestigation
involving thirty search warrants. Neither the complaint nor the motion allegdaheas or
Scurlock werenembers of the Bloeckurners gang or involved in criminal activity.Dkt. 35 at
4]

In reply, the United States reiterates its arguments and contends that itsgsisow

sufficient to establish the relatedness prong.
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Section 981(g)(4) defines “relateds used in the statute, providitigat “thecourt shall
consider the degree of similarity between the parties, withesses, facts;camstances
involved in the two proceedings, without requiring an identity with respect to any oneer mor
factors.” 18 U.S.C & 981(g)(4)

While being involved in the criminal activity that is the subject of the criminal matter
would undoubtedly satisfy this standard, the Court rejects the Representedrn@daim
insinuations that the complaint or motionustallege that the claimantasveremembers of the
Block-burners gang or involved in criminal activitjDkt. 35 at 4 because the statute
specifically rejects such a requiremesag 18 U.S.C § 981(g)(4 ) providing that the Court may
not require “an identity with respect to any one or more factors”).

The Court further rejecthie Represented Claimantgintention that “[the Government
never demonstrates how the caaesrelated other than they grew out of a large comprehensive
investigation involving thirtysearch warrants.” The Represented Claimants seem to argue that
because the investigation out of which both this cas@arich Cruz arose was “large” and
“‘comprehensive,” it somehow is insufficient to show the relatedness of thersnatihe statute
places no such qualifier on the size of an investigation, stating that a “relatéchl
investigation” means “an actual . . . investigation in progre$8,U.S.C. § 981(g)(4)It would
of course be unacceptaliteassert that all investigations that are part of theaied “war on
drugs”are related, for exampldut in this case the United States describesRepresented
Claimants’specificties tothe investigation obodd—a particular criminal defendant e La
Cruz—in sufficient detail for the Court to conclude that this matter is related both to the Block
Burners Gang investigation and to thelLa Cruz criminal matter.The Represented Claimants’

discovery requestsirther highlightthe relevance of the witnesses, facts, and circumstances of
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the aiminal proceedings, requestingmerous records from tleeiminal investigationtself.
The United States has satisfied the relatedness requirement.

B. Adverse Effect

The United States argues that civil discovery in this matter will adversely akewl#ted
criminal matter, pointing again to the connections between the Representedr®an this
case and the Block Burner investigation. The United States emphasizesrigenptyre of the
discovery requests and the fact that counsel for the Represented Claepeggsnts Dodd iDe
La Cruz.

In response, the Represented Claimargsie that the United States is merely asking the
Court to assume that the United States will suffer prejudice without arstaghauld be required
to do more.The Represented Claimants further argue that Claimant Scruggs received at least
some of the discoveryt issuan state criminal proceedings that have since been dismissed.

In reply, the United States points to the allegations in the instant case coupled wi
allegations in the sworn complaint filedlire La Cruz as establishing the need for a stay in this
case.The United States maintains that there is no need for further submission of evidenc

From the outset, the Court notes that the standard for the showing required teteatabli
adverse effect under 8 981(g)(1) is nosettledas the United States suggests. The United
States cites to several cagstablishing whaappears to be a very friendly standard to the United
States in such cases. The Central District of California, for example, detdrthat ‘Section
981(g)(1) does not require a particularized showing of prejudice or specific ladiner;, all that
the Qurt must determine is whether the civil discovery will interfere with the criminal
investigation. United States v. One 2008 Audi R8 Coupe Quattro, 866 F. Supp. 2d 1180, 1183

(C.D. Cal. 2011)citing United States v. $1,026,781.61 in Funds from Floridal Capital Bank,
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No. CV 09-04381, 2009 WL 3458189, *2 (N.D. Cal. Oct. 21, 200@}hile theOne 2008 Audi
court went on to detail the specific dangers of unwarranted civil disclasulest case866 F.
Supp. 2d at 1184he$1,026,781.61 court found that a conclusory declaration as to discovery
overlap between the related civil and criminal matters was suffiéieag WL 345818%at*2
(“The Court finds that the Bernal declaration, with its explanation that civil digceaild
allow claimantdo learn of the nature and scope of the investigation and anticipate future
investigative action, is sufficient to establish that civil discovery will likely interfeith the
pending criminal investigatiot).

Other courts, however, have required something mareourt in the Northern District of
Texas for example, interpretedetstatutory language to requiien actual showing garding
the anticipated adverse affeon the related proceeding beyond “speculative and conclusory
theories”of potential abuse of the discovery proceldsited Satesv. All Funds ($357,311.68)
Contained in N. Trust Bank of Florida Account No. 7240001868, No. CIV.A.3:04CV-1476G,
2004 WL 1834589, at *2 (N.D. Tex. Aug. 10, 2004dcord United States v. $3,592.00 United
Sates Currency, No. 15CV-6511-FPG, 2016 WL 5402703, at *2 (W.D.N.Y. Sept. 28, 2016)
(“But to grant a stay on this record, without any specific showing and when no lessatiaes
(such as a protective order, or preliminarily limitoigcovery to certain areas or types) have
even been attempted, in this Court's view would be inconsistent with the standardtadibyl
the statute). The$3,592 court denied a motion for stay without prejudice even where the
claimant was indicted for maintaining a drug operation at the same location fromthdich
defendant currency was seizetD16 WL 5402703at *1. The court was unwilling to merely
assume that the connectednessgvben the civil and criminal matters wowddversely affect the

government’s ability to prosecute the criminal calsk; see All Funds, 2004 WL 183458%at*2


https://www.westlaw.com/Document/I6331704ac46c11dea82ab9f4ee295c21/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/I9749bfa81b7211e1be8fdb5fa26a1033/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_1184
https://www.westlaw.com/Document/I9749bfa81b7211e1be8fdb5fa26a1033/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_1184
https://www.westlaw.com/Document/I6331704ac46c11dea82ab9f4ee295c21/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I656e1076542711d9bf30d7fdf51b6bd4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/I656e1076542711d9bf30d7fdf51b6bd4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/Id87d3b8085cb11e69e6ceb9009bbadab/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/Id87d3b8085cb11e69e6ceb9009bbadab/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/Id87d3b8085cb11e69e6ceb9009bbadab/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id87d3b8085cb11e69e6ceb9009bbadab/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I656e1076542711d9bf30d7fdf51b6bd4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

(“There is no presumption that civil discovery, in itself, autoradlyi creates an adverse affect
on the government's related criminal proceed)ng.

Section 981(g)(1) undoubtedly requires some showing of adverse affevt the
relatedness inquiry described in subparagraph (4), though the two will frequerdlgted. To
conclude otherwise would collapse the first two prongs of the test and write the &glvers
affect[ing]” language out of the statutBurthermore, some measure of detail is required before
the Court may determine whether a protective ondrrld suffice to protect the movant’s
interests under subparagraph (3). In any event, the Court does not need ttheqmideise
showing required by 8 981(g)(lh this case The Represented Claimants do not challenge the
standards suggested by the United Stakégst critically, howeverthe United States has made
the showing of potential harm required by the cour@llifrunds and$3,592. The stay in this
case is not premised upon speculative discovery requests but instead upon actual request
seeking documentsom the criminal investigatianMoreover, the Represented Claimants’
counsel is also counsel for Dodd in thelLa Cruz case, anthe Court may not ignore the
realities of cognitive processing and expect said counsel to hermeticaltiese&brmation he
may learn in the civil mattéo avoid considering in the criminal matter

In so concluding, the Courtjeets the Represented Claimants’ request that it require the
United States to present further evideirceamera. Section 981(g)(5) provides thahé
Government may, in appropriate cases, submit evidence ex parte in order to avosingisely
matter that may adversely affect an ongoing criminal investigation or pecraimgal trial.” 18
U.S.C. § 981(g)(5) As already explained, however, the Court is able to conclude based upon the
United States’ submissions that they have satisfied the relatedness aise affeet prongs of

the statute. This is therefore not an “appropriate case” for fuetiparte suomissions.|d.
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The Court also rejects the Represented Claimants’ argument that the UnitedsSiakeng
the Court to stay this case merely based upon theis@ay-he United States redi upon
allegations in two verified complaintspth made under oath and subjedhi® penaltiesor
perjury, as well as the Represented Claimants’ discovery requastthe United States points
out, these are precisely the types of submissions courts rely upon whemgsbkesseed for a
stay under § 988). See, e.g., United Satesv. $160,280.00 in U.S. Currency, 108 F. Supp. 3d
324, 325 (D. Md. 2015yelying upon verified complaints and discovery requests to assess the
adverse effect of civil discovery)n this case, these submissions establish that discovery in this
matter will adversely affect the Unit&tates’ ability to conduct the related criminal
proceedings.

C. Alternativesto Stay

Finally, the Represented Claimants argue that a stay is not required becaesé& éese
remedies, such as dealing with objections to discovery on dgasese basis, remain available.
In reply, the United States argues that the § 981(g)(1) stay provision was intendsel\pteci

avoid the piecemeal discovery motions practice suggested by the Represemedt€la

2The Court also rejects the Represented Claimants’ position that itieel States cannot demonstrate
adverse effect because Claimant Scruggs received discovery in a state criminAbaaseUnited States
explains, the investigation and federal prosecution remain ongoing, asdevimaet by theecent
superseding indictment charging Dodd with additional crimes.

Additionally, though it has no bearing on the Coudegision, the Court agrees with the Represented
Claimants that the United Statesincern for the burden on the claimants’ privilege against self
incrimination isirrelevant as to whether a stay is warranted uB@1(g)(1) While §981(g)(2)
specifically provides that a claimant may move for a stay on that graus@nnitted from $£81(g)(1)
under which the United States may seek a sfag.18 U.S.C. § 981(g)(4)' Upon the motion of a
claimant, the court shall stay the civitieiture proceeding with respect to that claimant if the court
determines that (A) the claimant is the subject of a related criminal investigation or (Bsthe
claimant has standing to assert a claim in the civil forfeiture proagedatial (C) contination of the
forfeiture proceeding will burden the right of the claimant agagl&irscrimination in the related
investigation or case.”).
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Section 981(g)(3) provides thatyen if the first two pngs are met'the court may
determine that a stay is unnecessary if a protective order limiting discovely pvotect the
interest of one party without unfairly limiting the ability of the opposing parfpyursue the civil
case.” 18 U.S.C. § 981)(3).

The plainlanguage of this subparagraph makes clear that such an option is available only
if a single protetive order would be sufficient to protect the parties’ intereistdoes not
contemplate motions practice as an alternative to a stay. The Court fumtlsethat, given the
facts and circumstances in this case, a protective order would not suffipiendygt the parties’
interests.Mr. Gray’s dual roles as counsel for Dodd in the criminal case and counsel for the
Represented Claimants in this matter precludes the ability to fashion etigeoteder to prevent
information in this case from going directly to Dodd’s criminal defense aitorAs such, the

Court findsthat a stay is appropriate in this case.

[11. Conclusion
18 U.S.C. § 981(gprovides that the Court “shall stay” a civil forfeiture proceeding upon
finding that civil discovery will “adverselgffect the ability of the Government to conduct a
related criminal investigation or the prosecution of a related criminal’ cBls®ing made the
required findings, the Court noORANT Sthe United States’ Motioto Stay Proceeding®kt.
33] andSTAY Sthis mattempending the entry ghdgment inUnited States v. De La Cruz, No.
1:15-cr-00150 (S.D. Ind. filed July 22, 2015).
SO ORDERED.
Dated: 21 OCT 2016 47/“% M@
Marlj]. Dinsﬁre
United States{(Magistrate Judge

Southern District of Indiana
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Distribution:

Service will be made electronically
on all ECFregistered counsel of record via

email generated by the court's ECF system.

And by U.S. Mail to

CHRISTOPHER GLASS
9433 Meadowlark Dr.
Indianapolis, IN 46235
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