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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
DAWN M. RARDIN,
Plaintiff,

)
)
)
)
VS, ) No.116-cv-00511SEB-MJID
)
NANCY P. BERRYHILL, )

)

)

Defendant.
ORDER OVERRULING OBJECTIONS TO MAGISTRATE JUDGE’S REPORT
AND RECOMMENDATION
This is an action for judicial review of the final decision of Defend\aricy A.

Berryhill, Acting Commissioner ahe Social Security Administration, finding Plaintiff
Dawn M. Rardimot entitled taocial security supplemental insurance (“SSI”’) and
disability insurance benefits (“DIB”’) under Title Il and Title XVI of the Social Security
Act. See 42 U.S.C. 88 416(i), 423(d), 1382{d3. Rardin has appealed the adverse
determination, which was referred to Magistrate Judggistrate JudgMatthew P.
Brookman for issuance of a Report and Recommendation. The Report and
Recommendation proposgmt the Commissioner’s decision be remanded for further
analysis in keeping with the applicable lalihe Commissioner has filed a timely

objection. For the reasons explained in this Order, we OVERRb4 Eommissioner’s

objections, ADOPT the conclusions of the Magistrate JualgdgiREMAND this case to

the Social Security Administratidor further consideration.
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Standard for Proving Disability

To be eligible for SSI or DIB, a claimastich as Ms. Rardin must have a
disability as defined by 42 U.S.C. § 423, thatis|inability to engage in any substantial
gainful activity by reason of any medically determinable physical or mental impairment
which can be expected to result in death or which has lasted or can be expected to last for
a continuous period of not less than 12 months.” The claimant bears the burden of
providing evidence that she is disabled, and must show through record evidence that an
impairment from which she suffers meets all applicable criteria. See, e.g., Ribaudo v.
Barnhart 458 F.3d 580, 583 (7th Cir. 2006). The Commissioner acting by and through
an ALJconducts a fivestepanalysis in makingneligibility determination: (1) if the
claimant is engaged in substantial gainful activity, she is not disabled despite his medical
condition and other factors; (2) if the claimant does not have a “severe” impairment (i.€.,
one that significantly limits his ability to perform basic work activities), she is not
disabled; (3) the Commissioner then determines wheibheitdimant’s impairment or a
combination thereaieets omedically equals any impairment appearing in the Listing
of Impairments at 20 C.F.R. pt. 404, subpt. P, App. 1, and whether the impairment meets
the twelvemonth duration requirement; if so, the claimant is disabled; (4) if the claimant
can perform hepast relevant work given his Residual Functional Capacity (“RFC”), she
Is not disabledand (5) if the claimant can perform any other work in the national
economy, she is not disabled. See 20 C.F.R. § 404.Th&(case presents a “step three”

appeal.



Applicable Standard of Review

The Court eviews the Commissioner’s denial of benefits to determine whether it
was supported by substantial evidence or is the result of an error éfeépper v.
Colvin, 712 F.3d 351, 361-62 (7th Cir. 201%Substantial evidence means such relevant
evidence as a reasonable mind might accept as adequate to support a conclusion.” Dixon
v. Massanari270 F.3d 1171, 1176 (7th Cir. 200An ALJ’s decision must be based
upon consideration of ““all the relevant evidence,” without ignoring probative factors.
Herron v. Shalalal9 F.3d 329, 333 (7th Cir. 1994). In other words, the ALJ need not
address every piece of evidence in her decision, but she cannot ignore a line of evidence
that undermines her conclusionedashe must trace the path of her reasoning and
connect the evidence to her findings and conclusiamett v. Astrue, 676 F.3d 586, 592
(7th Cir. 2012)We confine the scope of our review to the rationale offered by the ALJ.
See SEC v. Chenery Corp., 318 U.S. 86;9%3(1943); Tumminaro v. Astrue, 671 F.3d
629, 632 (7th Cir. 2011).

When a party raises specific objections to elements of a magistrate judge’s report
and recommendation, the distpatige reviews those elements de novo, determining for
hersdf whether the Commissioner’s decision as to those issues is supported by
substantial evidence or was the result of an error offag. R. Civ. P. 72(b). The
district judge“makes the ultimate decision to adopt, reject, or modify” the report and
recommendation, and it need not accept any portion as binding; the [judge] may,

however, defer to those conclusions of the report and recommendation to which timely



objections have not been raised by a party. See Schur v. L. A Weight kesk€t 577
F.3d 752,759-61 (7th Cir. 2009). We have conducted a de novo review here.

Backaround and Procedural History?

Ms. Rardinmaintains that she became disahbiedanuary 201@t age fortyeight
On November 28, 2012, she filed an application for SSI and DBI, alleging that she
suffered from depression along with a number of physical impairments identified more
fully below. Docket No. 13-2 (Trat34-74. The documents of record reflanter alig
that Ms. Rardin has an eighth grade educationeapédrienceslifficulty with following
instructions and paying attention for longer tham3@ute periods. Docket No. 13-Bj
at79.

Following the Social Security Administratids initial denal of Ms. Rardins
applicationdor DIB andSSlandon reconsideratiorsheappeare@t a hearing during
which an AdministrativeLaw Judge(“ALJ”) engagedn the sequential fivstepanalysis,
concludng thatMs. Rardinwasnot disabledvithin the meaningof the Social Security
Act for therelevantperiod of timeDocketNo. 13-2(Dec) at 1521 The ALJ’s
dispositive finding vasthat although Ms. Rardiwasseverely impairetdy lumbar
degenerative disc disease, osteoarthntiser leftshouldertendonitis following

arthroscopicsurgery, chronic obstructive pulmonary disease, seconalaagcouse

1 Because the facts are sufficiently laid out in the ALJ’s opinion (Tr. at 15-21), the

parties’ briefing, and the Magistrate Judge’s Report and Recommendation (Docket No.

24 at 424), we need not reiterate them in full here. We recount facts only as necessary to
address the Commissioner’s objections to the Report and Recommendation.
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disorder, coronary artery disease and hypertension, obesity, fiboromygaldan affect
andanxiety disorder, these impairments, neiihdividually, norin combination, did not
meet or medically equal any tifelisted impairmentsat 20 C.F.R. pt. 404, sub®, App.
1.Dec.at18-21. This appeadlsochallenges thaLJ’s credibility-oriented findinghat
“the claimant’s failureto follow her prescribed regimen detracted from her allegations
regardingthe severity and limiting nature of hegveremusculoskeletal impairments.
Dec.at24.

Ms. Rardinsought further review, culminating in the Appeals Council aewfi
herrequest odanuary 12, 2016. Rt 2. At this point, the Commissioner’s decision
became final, Varga v. Colvin, 794 F.3d 809, 813 (7th Cir. 2015), and Ms. Rardin timely
exercised heright to judicial reviewof the Commissioner’s adverse decision unde 42
U.S.C. § 405(9).

Before this court, Ms. Rardin hasgued hat (1) the ALJ erred by discreiilng
herreports ofsubjective complaints regarding fibromylgia; (2) the ALJ “unjustly accused
Rardin of alleged noncompliance with treatment”; (3) the ALJ failed to providean
explanation regarding the finding that Rardin’s impairments do not meet or equal Listing
1.04 and to obtain medical opinion as to the possible equaling of this with other
conditions set out ithe Listings. Docket No. 1@[.’s Br.) at14-32.

Thecasewas referredby this judgeto MagistrateJudgeBrookman forinitial
decision.On February 6, 2016ViagistrateJudge Brookman issued a Repanrt
Recommendation findinthatthe Commissioner’s decision shoulthe remanded under

sentencdour of 42 U.S.C. 8§ 405(g) for furtheonsiderationThe Magistrate concluded
5



thatthe ALJ did not sufficiently analyze whethbfts. Rardin’s fibromyalgia met or
medically equaled one tielistings (DocketNo. 23 (R&R)at11-12) anderredin not
determining whether goathusefor her non-complianceith treatment methodsxisted
before usingt asa basigo discount her credibilityid at 12-15).The MagistrateJudge
alsoheld thathe ALJ did noterrin analyzingMs. Rardin’s subjective complaintabou
fibromyalgia (d at 7-11); in assessing her limitatioms maintainingconcentration,
persistence or pace, memory deficit, or severe daytime faigyael-19); orin
concludingthatMs. Rardin’s impairments did not meet eguallisting 1.04, a spinal
disorder compromising, among other things the nevetor spinal cordi¢l. at 19-24)2
Thus,Magistrate Judge Brookman identified two grounds for renbamdrrecterrorsin
the ALJ’s analysis. This case is now before the Court on the Commissioner’s Objections
to the Magistrate Judge’s Report and Recommendation.
Discussion

This appeal involves allegations that fall withine third step of the sequential
evaluation processvhichaddresses whether a claimant’s impairment or a combination
thereof meets or medically equals any impairment set out in the Listing of Impairments at
20 C.F.R. pt. 404, subpt. P, App. 1.

The Commissionemises two objections to the Magistrate Judge’s Report and

Recommendation. Docket No. 28¢«f.’s Obj.) at 1-4. First, the Commissioner argues the

2 \We do not addresthe Magistrateludge’s conclusionsn theserespects because thaye
not challenged.



ALJ did not commitnerror warranting remanolased on the ALJd alleged failureo
specifically discuss Ms. Réin’s fibromyalgia in thecontext of the Listing-related
portion of the analysiglternatively, assuminige diderr, such error was harmledd. at
1-3. Second, the Commissiomaaintains that th&LJ did not err in basing his credibility
determination in part oNIs. Rardin’s failure to comply with prescribed treatment for her
shoulder impairments by, for example, wearing a sling and limiting the use of her
shoulderWe address these issues in toahow.

l. The ALJ’s Listing-related analysis of Ms. Rardin’s Fibromyalgia

The Commissioner asserts that the Magistrate Judge unjustifiably “criticizes the
ALJ for failing to specifically discuss whether Plaintiff’s fibromyalgia, alone or in
combination with other impairments, equaled any listing impairm®ef.’s Obj. at 1.
According to the Commissioner, the ALJ’s analysis of this issue was sufficient sudmat
no error occurred and, alternatively, even assuming the ALJ erred, any such error was
harmless. Idat 1-3.

Fibromyalgia, a rheumatic diseagea “common, but elusive and mysterious
disease,” onewhosedisabling effectaredifficult to discern because tie unavailability
of objectiveclinical tests. See SachetCharter, 78.3d 305, 306-017th Cir. 1996).
Neitherthe ALJ nor the parties dispute that Ms. Rardin suffers from fibromyalgilaadr
it alonedoes not appeasa Listing. Rather, thissueis whetherthe ALJ adequately
consideredvhetherthis impairment-aloneor in combination with one dfis. Rardin’s

many other impairmentsmet orwasmedically equivalento one ofthe Listings.



In his analysisthe ALJ concludedhat fioromyalgiavasone ofthe severe
impairments from whiciMs. Rardin sufferedTr. at 16. Furtherat stepthreeof the
sequentiabnalysisthe ALJ assertedhat“due to arecentRuling on fiboromyalgiathe
[ALJ] recognizeghat therecordcontains a number of referen¢eshe foregoing
condition.” Dec at 18.However,the ALJ made no mention of medicadcordsreflecting
theimpairment causely fiboromyalgia. Insteadhe ALJ stated: “SSR 12-2p provides
thatfibromyalgia cannot meet a listimg appendix 1 becausiis not alisted
impairment.” ld. This, alongwith the ALJ’s statementhathe considerethe
“exacerbatory impact” of Ms. Rardin’s obesity, wasthe extent ofthe ALJ’s analysisid.

The Magistrate concludedR&R at 11-12)—correctly,in our view—thatthe ALJ
did not sufficiently analyzevhetherMs. Rardin’s fiboromyalgiametor medicallyequaled
one ofthe Listings suchasListing 14.09D for inflammatory arthritigit stepthreeof the
sequentiabnalysis. Social Security Policy interpretatioakesclearthatthough
fibromyalgiais not a listed impairment, it mdye a medical equivalerid a Listing orit
mayequalaListing in combinationwith another qualifying impairmen&SR12-2p,
availableat: https://www.ssa.gov/OP_Homellings/di/01/SSR201D2-di-01.html (last
visited March 29, 2017).

The Commissioner argué¢latan ALJ’s listing determination mudtereadasa
whole,andthat, here, theALJ “did noterrin failing [to] expresslystatethathe relied on
the stateagencyphysicians’ expertopinionsto concludethat Plainiff’s fiboromyalgia did
not medicallyequalthe severity of any listeénpairment.” Def. Obj. at 3. Indeed,it is

well settledthatan ALJ is entitledto rely on thestateagencyphysician’s opinion. See,
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e.g.,Sheckv. Barnhart, 35F.3d697, 70Q0(7th Cir. 2004). Howeverasthe Magistrate
Judgeconcluded, thLJ’s statements do notvealwhether he digo properly rely on
this evidenceALJs arerequiredto makea decisiorat stepthreebased on a consideration
of all therelevantrecordevidence20 C.F.R. 404.1526(¢¥the responsibility for
decidingmedicalequivalenceestswith the administrativdaw judge”); 20 C.F.R.
404..1526(c)the ALJ shall“consider all evidencan [a claimant’s] caserecordabout
[her] impairment(s) ands effects on youhatis relevantto this finding.” Where astep
threedecision requireanassessment of medicajuivalenceo a listing,“longstanding
policy requireghatthe judgment of a physiciafor psychologist) designatdyy the
Commissioner ottheissue ofequivalenceof theevidence” shouldbe given appropriate
weight. SeeBarnettv. Barnharf 381 F.3d 664, 67(fth Cir. 2004) (quoting SSR 96-6p).
Becausat is not clear thathe ALJ relied on thesubstantiakvidencein therecord,
especiallythestateagencyphysicians’ reports andbecauséhe ALJ did not articulate a
connectiorbetween any ahatevidence and his conclusion this issue we cannot
accepthe Commissioner’s assertions

Further, thecasegelied onby the Commissioer do not compel a contrary result.
The Commissioner cite® a footnote within Rice. Barnhart, 384 F.3d 683, 370 n.5 (7th
Cir. 2004),which providesthatan ALJ is not requiredo restate conclusioat stepghree
andfive of his analysisTheRice Court held: “Becausaet is properto readthe ALJ's
decisionasa whole, and becaugewould be a needless formality havethe ALJ repeat
subsantially similar factual analysed both stepshreeand five,cf. Orlandov. Heckler,

776F.2d 209, 2137th Cir.1985)(refusingto requirean ALJ to lay out his
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determinationgindsupporting reasoning a ‘conclusion sectionasopposedo a
‘discussdn’ section, anaalling anysuchrequirement aneedless formality, we
considerthe ALJ's treatment otherecordevidencan support of both his conclusioas
stepshreeandfive.”

Here,the ALJ engagedn anadequate discussion Bfs. Rardin’s other
impairmentsaandrelied onthe judgment othe stateagency consultants stepthree, but
failedto dosoatthe sametepregarding her fibromyalgia. Similarlthe part of
Buckhannorexrel. J.H.v. Astrue 386 FedApp’x 674, 678-79 (7tiCir. 2010), elied
uponby the Commissioners not controlling.Thataspecbf the caserejectsa challenge
to anALJ’s decisionon the groundghatthe discussion oWwhethertheapplicable
Impairments met a Listingzasnot contained #hin a single paragrapffheissue heras
whetherthe ALJ failedto discussatall the critical medicalevidenceTherecordshows
thatMs. Rardin was diagnosed with fiboromyalgiadexhibits some othe symptoms that
arehallmarks otthe condition. Se®. at43, 74, 79. Thus, contraty the position ofthe
Commissioner, th&LJ’s sparseanalysis cannot be viewada harmlesgrror. See
Barnett 381F.3dat 670 (approvingof a decisiorto remand wheranALJ gave Step
Threeonly “two-sentenceonsideration”). Thiswasthe view expressety the Magistrate
Judgewhichwe share.

1. The ALJ’s Consideration of Ms. Rardin’s Noncompliance with
Treatment asa Groundsfor Assessing Credibility

The Commissioner maintains thiite ALJ “reasonably and appropriately

concluad that Plaintiff’s condition was not as limiting as she asserted, given that even
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when she did not follow treatment advice she did not demonstrate significant
limitations.” Def.’s Obj. at 4. The Commissiondhustakes issue with the portion of the
Report and Recommendation tieahclucedthe ALJ erred in factoring into his
credibility determinatiomMs. Rardin’s failure to follow prescribed treatment, such as
wearing a sling and limiting the use of her shouldettiout considering whether Ms.
Rardin had good cause for such failures.

We do not disturlan ALJ’s credibility finding unlesst is “patentlywrong.”
Shidelerv. Astrue 688F.3d306, 310-1X7th Cir. 2012)(internalcitation omitted) This
deferences not unlimited, howevelAn ALJ must identify specific reasons fibre
credibility finding, supportedby references$o evidencen the record,andaddressing
other relevant factors. ZurawskiHalter, 245-.3d881, 8877 th Cir. 2001)(citing SSR
96-7p)). Ourtaskis “merely [to] examine whethethe ALJ’s determinatiorwasreasoned
andsupported”—whetherthe ALJ consideredheentirerecordandgave specificeasons
for theweightgivento aclaimant’s statement ofhoseof others. Eldew. Astrug 529
F.3d408, 413 (7tiCir. 2008).

Here,the Magistrate Judge concludibatthe ALJ did not properly question Ms.
Rardinasto her failureto attendphysical therapgndher non-compliance wearing her
armsling. R&R at 13-15.He pointed out thais. Rardin had testified befotbe ALJ
thatshe lacked insurancehich prevented her from fully following heloctor’s orders.
Id. at 14-15. Neverthelesthe ALJ only questioedMs. Rardin on theéssueof finances
by inquiring asto who paid for hercigarettesR&R at 15;R. at 68.The Commissioner

assertghatthe ALJ generally recognizeith his decisiorthat Ms. Rardin’s financial
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hardship interfered with heare,which was sufficientDef.’s Obj. at 3-4; Dec at 24.We
disagree.

Social Security Ruling 96-7p, referenced abas@structive, provithg in
pertinent part:

[T]he adjudicatormustnot draw any inferencesoutanindividual’s

symptomsandtheir functional effects from a failute seekor pursueegular

medical treatment without firsbnsideringany explanationthattheindividual
may provide, or other informatidn the caserecord,thatmay explain infrequent
or irregularmedicalvisits or failureto seekmedical treatment® he adjudicator
may needto recontacthe individual or questiotheindividual atthe
administrative hearingn orderto determine whethehereare good reasorke
individual does not seek medical treatment or does not pursue treatnaent
consistenmanner.The explanationgrovidedby the individual may provide
insightinto theindividual’s credibility.

Here,the ALJ’s only discussion oMs. Rardin’s lack of financial means or
insurancecoveragdo afford treatmenis in the contextof the credibility finding.Once
the ALJ recognized thaherecorddid not contain any explanation fuls. Rardin’s
noncompliance with treatment, SSR Bérequiredthathe not dravanadverse
credibility inference butinstead,considere-questioningVis. Rardinasto theissue.To
besure,ALJs beaiatleast some responsibility for probing mattererderto developthe
record.See, e.g., Nelma Astrue 555 F.3d 1093, 1098 (7@ir. 2009).Here,the ALJ
wasrequiredto conduct a deeper analysis wheherewasno explanation foMs.
Rardin’s non-complianceavith her prescribed treatment.

The Commissioner seeks justify the ALJ’s credibility finding by arguingthat,

even thoughMs. Rardinwasnon-complaint with her prescribed treatm@rm., wearing

hersling), sheretained aeasonableangeof motionin her arm. DockelNo. 24 at4. This
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argumentnisseshe point.The ALJ acknowledged otherecordthatMs. Rardin did not
mention cost limitationto her post-operativeare,but he failedo inquireabouther non-
compliancejnsteaddrawing a negative credibility inference. Thus, remigrabpropriate
to correctthis erroneous finding.

In sum, these issues require further inquiry on remand. For the foregoing reasons,
we ADOPT the Magistrate Judge’s Report and Recommendation and REMAND the case
to the ALJfor further consideration. Briscoe v. Sullivan, 501 U.S. 89, 98 (1991) (holding
that a courmay remand the case after passing on its merits and issuing a judgment
affirming, modifying, or reversinghe Commissioner’s decision).

1. Conclusion
For the foregoing reasons, based on our de rewiew,we OVERRUE the

Commissioner’s objections and ADOPT THE RECOMMENDED DISPOSITIONSset

forth above. This case is REMANDED to the Social Security Commissioner for further

consideration in accordance with this Order.

IT1SSO ORDERED.

Date: 3/31/2017 M

SARAH EVANS BARKER, JUDGE
United States District Court
Southern District of Indiana
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