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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

JOHN BRANNAN,
Plaintiff,

V. CaseNo. 1:16ev-00585TWP-TAB
CLINTON COUNTY BOARD OF
COMMISSIONERS,

CLINTON COUNTY BOARD OF HEALTH,
SCOTT SHOEMAKER, individually and in his
official capacity as Commissioner,

CORY BOYLES, individually and in his official
capacity as Commissioner,

BERT WEAVER, individually and in his official
capacity as Commissioner,

DR. STEPHEN THARPjndividually and in his
official capacity as Commissionemd

RODNEY WANN,

Defendants.

N N N N N N N N N N N N N N N N N N N

ENTRY ONMOTION TO DISQUALIEFY COUNSEL

This matter is before the Court on Plaintiff John BrarghBrannan”) motion to
disqualify the Defendants counsellors based on-waivable conflicts of interest. Specifically,
Brannan ask the court to disqualify attorneylomas Little(“Little”) of Power Little Little &
Little, as well as, James Stepheng§@tephenson”) anBosemaryorek(“Borek”) of Stephenson
Morow & Semlerfrom representing more than a sindefendantwvithin this matter. Kiling No.
22.) Forthe following reasonghe Court©ENIES the Motion to Disqualify.

I. BACKGROUND

The following facts are taken directly froBrannans Complaint andhe parties’ briefs
On March 14, 2011 Tharp a Clinton CountyBoard of Health Officer, hired Brannan as the

Administrator of the Board of Healti{Filing No. 17 at 2 In 2013,theClinton County Board of
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Commissionerg“the Commissioners”’soughtto transfer the County’s Public Health Nutse

Parkview Home.(Filing No. 1 at 4 Brannan opposed the Commissiong@ign asserting that

the State Department of Head#thregulations prohibithe transfer Id. Following Brannan’s
opposition to the Commissioners’ plan, the Commissioatiempted tanducethe Boardof
Commissioners teemove Brannan as Administratdd. The Boardf Commissioners, however,
declined to remove Brannatd. The Commissioneithen attemptetb persuad&harpto remove
Brannan, evemwithout the Board of Commissioners’ approvhl.

On November 18, 2015, Dr. Stephen Thdtpharp”) informed Brannanthat the
Commissioners instructdds removahnd effective immediatelyRodney Wani*“Wann”) would
replace Brannaas Administratar Id. at 45. Tharpdemoted Brannan tthe position of Food
Inspector. Id. at 5. As a result of thelemotion Brannarsufferedmajor anxiety attacksausing
hisdoctor to certifyhim forintermittentieave under theamily andMedicalLeaveAct (“FMLA”) .
Id. Brannan presentedsaggned certification td@ harp and bothrharpandWanninformed Brannan
that he musprovide them with a schedutd whenhe intendedo take his intermittent FMLA
leave. Id.

Shortly thereafter, while Brannawisited his doctor, he saw CommissionerSaitt
Shoemake(“Shoemaker”)enter thedoctor’s officein full police attire Id. Brannan suspected
that Shoemakezntered the doctor’s office to obsehien. Id. After withessing Shoemaker in the
doctor’s office, Brannan obtained counseid, o1 February 17, 2016, sent latter to the
Commissionersas well asTharpand Wannadvising them that Shoemaker’s actiansounted to
an interferenceavith his exercise of his FMLA rightsld. Brannan also explaingtatrequiring

him to schedule his intermittent FMLA leave constituted interferendeat 56. On March 4,
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2016, Tharpterminated Brannan for insubordination and informed Brannan that his termination
waspursuant to the instructions of the Commissionétsat 6.

OnMarch 16, 2016, Brannan filed a @plaint in this Court assertirdgprivation of rights
against the Commissioners afnldarp as well asviolation of the FMLAagainst all Defendants
(Filing No. 1) Attorneys Little, Stephenson, and Borek entered appearances to collectively
represenDefendants Shoemaker, Bert Weaver, and Cory Boyles (collectively, “Cxsomers”),
as well as, Clinton County Board of Commissioners (“Board of Commission€isijon County

Board of Health (“Board of Health”), Tharp, and Rodiégnn. (Filing No. 5 Filing No. § Filing

No. 9) Brannan contends that a conflict of interest will likely arise becawsattbrneys’
representation of one of the Defendants will materially limit the attorneys’ tdutige other
Defendants.On August 20, 2016, Brannan moved this Court to disqualify attor8é&gshenson,
Little, and Borek, asserting that there is a-mavable conflict of nterest pursuant to Indiana
Rule of Professional Conduct 1.Filing No. 22) In response, the Defendants argue that Brannan
does not have standing and a conflict of interest does not &Xiisty (No. 24)

II. LEGAL STANDARD

“Disqualification of an attorney is a ‘drastic measure which courts shoultiates to
impose except when absolutely necessaiills v. HausmansMcNally, S.C. 992 F. Supp. 2d
885, 890 (S.D. Ind. 2014) (quoti@wen v. Wagerin, 985F.2d 312, 317 (7th Cir. 1993))The
standards for disqualification of an attorney derive from two sources: Indighdées of
Professional Conduct and federal common lakeathermon v. Grandview Mem. Gardens, ,Inc.
No. 4:07¢ev-137-SEBWGH, 2010 WL1381893, at * 8 (S.D. Ind. March 31, 2010).

According tolndiana Rule bProfessional Conduct 1. lawyer shall not represent a client

if “the representation oheclient will be directly adverse to another cliénind. R. Prof. Conduct
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1.7(a)(1). A lawyer isalsoprohibited from representing a cliemhere “theras a significant risk
that the representation of one or more clients will batenmally limited by the lawyes
responsibilities to another clientf@amer client or a third person or by a personal interest of the
lawyer” Id. at 1.7(a)(2).However even where a conflict exsta lawyer may represent a client
if:

(b)(1) the lawyer reasonably believes that the lawyer will be able todgovi

competehand diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client agains

another client represented by the lawyer in the same litigatiother proceeding

before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.
Ind. R. Rof. Conduct 1.fb). “A moving party bears the burden of proving that an actual conflict
of interest in violation of Rule 1.&xists, rather than merely a potential onklills, 992 F. Supp.
2d at 890 (citing See Philips Medical Systems Int'l B.V. v. Bruetn@i.3d 600, 606 (7th
Cir.1993).

. DISCUSSION

Brannan moves this Court to disqualify attorneys Stephenson, Littl&ael asserting
a nonwaivable conflict of intereséxists Brannarcontendghatone or more situatiomeayoccur
during this case whetie attorneys’ representation of one client will be materially limited by the
attorneys’ duty to the othetients In response, the Defendants argue that Brannan lacks standing
to seekdisqualification ofDefendants’ counselsn the grounds that their representation of all
Defendants violatRule 1.7.The Defendants also contend that a conflict of interest doesigbt e

The Court will address each issue in turn.

A. Standing



The Defendants assert that Brannan lacks standing talseglalification ofDefendants
counselgursuant to Rule 1.7. The purpose of Rule 1t@ @otectclients from harm causday
conflicting representationdMills, 992 F. Supp. 2dt 891 Rule 1.7is not designed teerve as a
“weapon inthe arsenal of a party opponentd. Therefore,'the general rule accepted by most
federal jurisdictions is that only a current or formakent has standing to seek disqualification of
an attorney from a matter pending before a coudt.(citing In re Yarn Processing Patent Validity
Litig., 530 F.2d 83, 88 (5th Cir.1976ljzes v. Curicol997 WL 116797, at *2 (N.D.IIl. Mar. 12,
1997). However,“[w]here the conflict is such as clearly to call in question the fair ociefft
administration of justice, opposing counsel may properly raise the questthnat 892 (citing
Blanchard v. EdgeMark Fin. Cordly/5 F.R.D. 293, 306 (N.D.Il.1997yhomas & Betts Corp. v.
Panduit Corp.,1995 WL 319635, at *1 (N.D.lll. May 25, 1995)).

The Defendants argue thBranna has no current or prior affiliation with attorneys
Stephenson, Little, @orekand,as such, Brannan has no standing to argueenrbehalf In the
alternative, the Defendantsly onEmmis Operating Cowhen arguinghat Brannan cannot show
that attorneys StephenssnlLittle’s, and Borek’s representation affects the administration of
justice. See Emmis Operating Co. v. CBS Radio,, 80 F. Supp. 2d 1111 (S.D. Ind. 200T)
Emmisthe Court ruledhat adefendanhad standing to seek disqualificatiomddintiff's counsel,
whereplaintiff's counsel representatie defendant’skey witnessn negotiatingan employment
agreement, which was the subject of the underlying dditat 1117 The Courtheld that the
counsel’s prior representation of the key witn@ssegotiatingthe employment agreemeiat
issue,amounted taa conflict of interest that would “effect the full and fair administration” of

justice. Id.



The Defendants contend that attorneys Stephéndattle’s, and Borek’s representation
does notharmthe full and fair administration of justice because neither Brannan, nor anyone
affiliated with Brannan, has a relationship with Defendants’ counselsdblt be used against
Brannan in this caséBrannan argues onthiepossibility that each Defendant could take positions
that are contrary to the other Defendafsannan specifically asserts tlaatonflict exists because
he couldpotentiallynegotiate with several of theefendantsdismiss their claims, and secure
favorable evidence from those Deflamtsto support claims against other Defendar@sannan
contend that inthe foregoing situation, Defendants’ counsedsild clearly be materiallymited
in one representation or another.

The Court finds thaBrannan is essentially “attempting to justify a motion to disqualify
primarily on the basis of [the Defendants’] interesseeMills, 992 F. Supp. 2d at 893Seventh
Circuit case law makes clear that under these circumstances, an adversary paitgitiestee
protective scope of theonflict rules, and thus lacks standing to bring a disqualification mbtion.
Id. (citing Matter of Sandah®80 F.2d 1118, 1121 (7th Cir. 199BJanchard,175 F.R.D. aB05-
306 (holding that defendants lacked standing to seek disqualification of plaintiffsetonhsre
plaintiffs’ counsel adopted a position contrary to the interest of its pliedge alsorhomas &
Betts Corp.1995 WL 319635, at *fholding that a “[défendantsfeigned concern for [plaintiffp
welfare wasunpersuasiveandthe defendants lacked standing).

The Court sees no basis for concluding that the fair and efficient administrajustic#
would be harmedecause Brann&motion reliesonly on Defendants’ possible interest rather
than an actual attornegtient conflict. Accordingly, the Court finds that Brannan lacks standing

to seek disqualification of Defendants’ counsels.



B. Conflict of Interest

Evenassuminghat Brannan hastanding to seek disqualification of attorn&gsphenson,
Little, and Borek, the Court concludes thigrannan hasiot proved that aonflict exists. “A
moving party bears the burden of proving thahetual conflictof interest in violation of Rule 1.7
exists,rather than merely a potential orieMills, 992 F. Supp. 2d at 840iting Philips, 8 F.3dat
606) (emphasis addedBrannan arguesnly thatthis case “isery likelyto produce one or more

situations in which the attorneys’ representation of one clienli. be materially limited by the

attorneys’ duty to another client...Fi{ing No. 23 at ? (emphasis added)Brannan has not
provided information regarding an actual conflict of interest. The Defendants conderleir
positions are not adverse to each other aeither Defendant objects to the representation of
attorneys Stephenson, Little, and BoréMoreover, Defendants attorney are fully aware of their
obligations under Rule 1.7. If an actual conflict were tseain this matter, the Court trusts that
attorneys Stephenson, Little, and Boveduld take the appropriate actiomsccordingly,because
Brannan offers only mere potential conflicts rather than an actual conflicteoéshBrannars
motion to disqualify Defendants’ counsesienied.

V. CONCLUSION

For the foregoing reasons, Plaintiff John Brannan’s Motion to Disqualify Co(iised
No. 22 isDENIED.

SO ORDERED.

Date:10/27/2016 d‘“@ Oaﬂmu

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana
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