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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
ERICS TESER,
Plaintiff,
V. CaseNo. 1:16ev-00640TWP-MPB

MILLER/HOWARD INVESTMENTS, INC.,
a Delaware Corporation,

Defendant.

N N N N N N N N N N

ENTRY ON DEFENDANT'S MOTION TO DISMISS
PLAINTIFF'S SECOND AMENDED COMPLAINT

This matter is before the Court obefendant Miller/Howard Investment Inc.’s
(“Miller/Howard”) Motion to Dismiss PlaintiffEric Teslers (“Tesler”) Second Amended
Complaint. Eiling No. 42) Tesler,a fomer employee of Miller/Howard raises multiple claims
against Miller/Howard concerning unpaidmpensation(Filing No. 35) Specifically, Tesler is
asserting claimsf violation of Indiana’s Wage Clair8tatute, Ind. Code § 229 et seq. (Count
); violation of Indiana’s Wagd&’ayment Act Ind. Code 822-2-5et seq. (Countl); unjust
enrichment (Countll) ; conversion, Ind. Code § 38-4-1 (CountlV); negligence (Count V);
breach offiduciary duty (Count VI), fraud (Count VII) and for breach of contract (Cahk).
For the reasons that follow, the Cogrénts in part and denies in partthe Motion to Dismiss.

. BACKGROUND

The following facts areat necessarily objectively true. Bas required when reviewing a
motion to dsmiss, the Court accepts as true all factual allegations irBéicendAmended
Complaint and draws atkasonablénferences in favor of esleras the nonmoving partySee

Bielanski v. County of Kan&50 F.3d 632, 633 (7th Cir. 2008).
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Miller/Howard is afinancial investmenmanagement corporation that sells securit@s.
October 27, 2010, Tesler acceptddler/Howard’s offer of employment as a Regional Sales
Director, which involved selling management investment portfolios in his assigned geographic

area, the'Middle United State$ (Filing No. 35 at 3 Tesler'scompensation package inclugded

among other terms: (B commissiorof “25%-10-%-5%3% ongoing”for eachnon4nstitutional
account {SMA”) originally opened by Teslpe(2) a commissiorof “15%-10%5%" for each
institutional account*UMA"”) serviced by Tesleand(3) a 3% “ongoing” trail commission for

current accounts “to service existing business in teyrito(Filing No. 1-1 at 3) According toits

written Employee PoliciesMiller/Howard would pay employeefor all earned, accrued, and

unused vacation time upon separation of employméiiling No. 35 at 4

Tesler opened numerous SMA accounts and managed numerous UMA accounts during the
course of his employmentwhich yielded substantial and lucrative management fees for

Miller/Howard. (Filing No. 35 at 4 However, byApril 2012, hebecame concerned that the

commission amounts being paid to him were not accurate or consistent with the dferm

Compensation. Hling No. 35 at 5 Miller/Howard never explained hoWweslers commission

paymentswere calculated, andMiller/Howard refused hisepeated requestfor an accounting

which would allow him to verify the payments (Filing No. 35 at 5 Miller/Howard never

providedTeslerwith any type of accounting of the fees generated from these accanmthereby

concealed their true valuegFiling No. 35 at 4-95

On March 7, 2014Teslets employment was terminated@Filing No. 35 at 3 He alleges

that Miller/Howard failed to pay him for his unused vacation time, outstanding resaiilar
expenses, commissions that were due to him for UMA and SMA accountiSisaordjoing 3%

commission. Filing No. 35 at §
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On or about April 14, 2014Miller/Howard’s auditor notified Tesler that due to an
“accounting error,’hewas underpaid for commissions in the third quarter of 2013 in the amount

of $2,096.28. Kiling No. 35 at 6§ On or about July 18, 201Miiller/Howard notified himof

another “error” in his commission payments, resulting in an underpayment of $12,389.00 for 2013

and the first quarter of 2014FEi(ing No. 35 at 7) And on July 29, 2014, Miller/Howard provided

an amended accountingFiling No. 35 at 7) Tesler alleges that this accounting shethet he

was underpaid in the amount of $39,365.25lig No. 35 at 7) Miller/Howard has refused to

pay any of these amount<zil(ng No. 35 at 7-9

Miller/Howard continues to refusé provide Tesler with a complete and accurate
accounting of all the management fees earned from SMA or UMA accounts for tthecfoarer

of 2010, andor 2011 and 2012 (Filing No. 35 at § Dueto Miller/Howard’s conductTesler

has lost past, present, and future income, vacation benefitseemidursement for expses
incurred during his employmentie ha suffered damage to his careand he has incurred
additional financial losses, including the costs associaidclaiming his unpaid wagegFiling
No.35at §

Teslerfiled an initial Complaint in this Court on March 21, 231iling No. 1), and the
operativeSemnd Amended Complaint on October 19, 2QEding No. 39, alleging eight causes
of action: violation of Indiana Code Section-23, the Indiana Wage Claims Act (“IWCA”)
violation of IndianaCode Section 22-5, the Indiana Wage Payment Act (“IWPA"unjust

enrichment conversion,negligence breach of fiduciary dutyfraud and breach of contract.

(Filing No. 35 at 914.) Miller/Howard filed a Motion to Dismiss,Hling No. 47), raising

! Tesler identifies this date as March 14, 2016 in his briefing, but thesadseket indicates that the Complaint was
filed on March 21, 2016Absent any allegation the docket entry is in error, the Court adopts thadiatged on the
docket.
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challenges to each of Tesler’s eight causes of action. The Court will address eachnary
turn.2

II. LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) allows a defendant to move to dismisplaicdm
that has failed to “state a claim upon which relief can be grantestl’ R. Civ. P. 12(b)(6)When
deciding a motion to dismiss under Rule 12(b)(6), the Cougpds as true all factual allegations
in the complaint and draws alasonablénferences in favor of the plaintifiBielanskiv. County
of Kane 550 F.3d at 6387th Cir. 2008) However, courts “are not obliged to accept as true legal
conclusions or unsupported conclusions of faetickey v. O’'Bannoyn287 F.3d 656, 658 (7th Cir.
2002).

The complaint must contain a “short and plain statement of the claim showing that the
pleaderis entitled to relief.” Fed. R. Civ. P. 8(a)(2).In Bell Atlantic Corp. v. Twomb]ythe
Supreme Court explained that the complaint must allege facts that are “enoaigie t@ nght to
relief above the speculative level.” 550 U.S. 544, 555 (200&khough “detailed factual
allegations” are not required, mere “labels,” “conclusions,” or “formulamtation[s] of the
elements of a cause of action” are insufficieltt.; see also Bissessur v. Ind. Univ. Bd. of..Trs
581 F.3d 599, 603 (7th Cir. 2009) (“it is not enough to give a threadbare recitation of the elements
of a claim without factual support”)The allegations must “give the defendant fair notice of what
the ... claimis and the grounds upon which it reStstdmbly 550 U.S. at 555Stateddifferently,
the complaint must include “enough facts to state a claim to relief that is plausiblefameits
Hecker v. Deere & Cp556 F.3d 575, 580 (7th Cir. 2009) (citation and quotation marks omitted).

To be facially plausible, the complaint ma#ibw “the court to draw the reasonable inference that

2 The parties agree that Tesler's IWRIAd. Code § 22-5) claim should be dismisse(siling No. 42 at 8Filing
No. 49 at }, so the Court grants this dismissal without discussion.
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the defendant is liable for the misconduct allegeéishcroft v. Igbal556 U.S. 662, 678 (2009)
(citing Twombly 550 U.S. at 556).

.  DISCUSSION

A. Indiana Wage Claim Act

Indiana Code § 22-94 requires an employaghohas a claim under tH&/CA to exhaust
his administrative remedi@gth the IndianaDepartment of Labor before filinglawsuit. Quimby
v. Becovic Mgmt. Grp. Inc962 N.E.2d 1199, 1200 (Ind. 201@he exhaustion fequirement is
‘well-settled.”), seealso, St. Vincent Hosp. & Health Care Ctr., Inc. v. Ste@&@6 N.E.2d 699,
705 (Ind. 2002) (“Claimants who proceed under W& A] may not file a complaint with the
trial court. Rather, the wage claimsgbmitted to the Indiana Department of Labor.”).

Miller/Howard moves to dismiss Tesler's IWCA claim, arguing that he failed tauest

his administrative remedies as required by Indiana [&Ning No. 42 at 6 Tesler responds that

he is not required to avail himself stateadministrative remedies because exhaustion is not

required when doing so would be futileEilihg No. 49 at 78.) Tesler argues that because the

amount he is claiming exceeds the $6,000ap imposed by the Department of Labor, any attempt
to exhaust his administrative remedies would be futile, because hisvalhinot be processed

(Filing No. 49 at 8-9

This Court has already concluded in similar circumstances that exhaissteguired
despite the fact that the claim exceeded $6(00SeeGrass v. Damar Seises, Inc, 2014WL
2773027,at *43 (S.D. Ind. 2014)holding that plaintiff was requiredxhaust administrative
remedies despite having a claim in excess of $6,000and granting summary judgment to

defendant).Tesler has not demonstrated that his circumstances differ from thesssgmand the


https://ecf.insd.uscourts.gov/doc1/07315655791?page=6
https://ecf.insd.uscourts.gov/doc1/07315686086?page=7
https://ecf.insd.uscourts.gov/doc1/07315686086?page=8

Court concludes that Tesler was required to estiais administrative remedief.ccordingly, he
Court grants Miller/Howard’s Motion to Dismiss Tesler’'s IWCA claim

B. Unjust Enrichment, Negligence.and Breach of Fiduciary Duty

Under Indiana law, “an action relating to the terms, conditions, and privileges of
employment except actions based upon a written contract (including, but nad lioitering or
the failure to hire, suspension, discharge, discipline, promotion, demotion, retirerages, \or
salary) must be brought within two (2) years of the date of the act or omission cedpér
Ind. Code § 3411-2-1;see Peake Mnternational Harvester Cp489 N.E.2d 102, 16866 (Ind.
Ct. App. 1986) (concluding that unjust enrichment claims based on unpaid wages were subject to
the twoyear statute of limitations because “substance prevails over fosg€)also Knutson v.
UGS 2007WL 2122192 at*17 (S.D. Ind. 2007)concluding that plaintiff's unjust enrichment
claim was subject to a twyear statute of limitations under Indiana Code 8.34-1); Veerkamp
v. U.S. Security Associate)06 WL 285002(t*20 (S.D. Ind. 2006) (applying a twgear statute
of limitations to plaintiff's claims for wages under different theories becawesedth related to
“the terms, conditions, and privileges of employment”). Tesler does not disputettihatear
statute of limitations applies these claims

Miller/Howard argues tht because Tesler was terminated on March 7, 2014 and did not
file his initial complaint until March 21, 2016, his claims fopaid wages are timiearred by the

two-year statute of limitations F{ling No. 42 at 2 Tesler responds that his Complaint was timely

because under Indiana law, his cause of action could not have agoatugedt the earliest, he

received his final paycheckFi(ing No. 49 at 4 According to Teslethatpaycheck would have

been paid on March 21, 204ithin a twaeyear time period (Eiling No. 49 at 4-5
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The Court begins by noting thagmerally,consideration o& statute of limitationat the
motion to dismiss stags inappropriate A statute of limitations represents an affirmative defense.
Because a plaintiff need not anticipate or allege facts that would defieatatie defenses, a
court typically cannot dismiss a complaint for failure to satisfy a statute of linmsatiotil
summary judgmentBarry Aviation, Inc. vLand O’Lakes MunAirport Commh, 377 F.3d 682,
688 (7th Cir.2004). However, a court may properly rule on an affirmative defense where the
complaint includes all the information necessary to dddoT herefore, where “the relevant dates
are set forth unambiguouslytime complaint,” a court may reach a statute of limitations argument
on a motion to dismissBrooks v. Ros§78 F.3d 574, 579 (7th Cir. 2009).

Here, the Complaint does not allege sufficient facts for the Court to detewhire
Tesler’'s claim accruedandtherefore when the statute of limitations began to riinst, Tesler
alleges that Miller/Howard calculated the amounts of his commissions, and thatsgddab
providehim with information about howhose amounts were calculatego it is notapparent that
Tesler could have been expected to know or notice frongavenpaycheck that his commission
payments were somehow deficient.slthereforenot clear when Tesler was or should have been
on notice that he was owed unpaid commissgiages.

Secondgven assuming that the statute of limitations bégannon the date that Tesler
received his last paycheck, his Amended Complaint does not state the date athatfacburred.
Third, and regardless of when Tesler received his final paycltaskjot clear to the Court from
the cases cited that Tesler's claim would have accrued on the date of his last pay¢hdek
Miller/Howard argues that a separate claim accrues at each pay peribitinanperson is owed
unpaid wages, (and therefore that Tesler’s only viable claim would be for wage$orwes last

pay period, the only case it cites in support of this proposition invobueBNCA claim—not



claims arising under my common law causf action. Filing No. 52 at § Miller/Howard does

not establish that this accrual rule applies in contexts outside b¥DA. Tesler alsalleges that
he was notified by Miller/Howard oat leasttwo, and perhap®n three separate occasions
following his termination that he was owed unpaid compensation. Miller/Howard doekineds
how those notifications affect the accrual of Tesler’s claims.

The Court concludes, therefore, that the statute of limitations issudatdependent
inquiry in this case, and the facts alleged do not enable the Couaka determinatiaas to the
application of the statute of limitationd’he CourdeniesMiller/Howard’s motion to dismiss as
to these claims.

C. Conversion

Under Indiana @de § 3543-4-3(a), “a person who knowingly or intentionally exerts
unauthorized control over property of another person commits criminal conversiGn.§ 35
43-4-3(a). In order for money to be the subjecteotonversiomction “it must becapable of being
identified as a special chattemeaning that “the money must be a determinate sum with which
the defendant was entrusted to apply to a certain purp8sevens v. Butle639 N.E.2db62, 666
(Ind. Ct. App. 1994).No action for conversn lies “where there is simply the refusal to pay a
debt.” National Fleet Supply, Inc. v. Fairchild50 N.E.2d 1015, 1019 (Ind. Ct. App. 1983).

Miller/Howard argues that under Indiana law, Tesler’s claim for unpagksvdes not

constitute conversion F{ling No. 42 at 1611.) TheCourt addresses this isssigccinctly, because

Indiana law is clear on this pointh Puma v. Hall thisCourt held that theefendants’ nonpayment
of wages did not constitute conversion. 2009 WL 5068629, at *4 (S.D. Ind. 2009) (granting
defendants’ motion to dismiss because “the failure to pay an indebted sum of doaseyot

constitute conversion”) (citingrobin v. Ruman819 N.E.2d 78, 89 (IndCt. App. 2004)
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(concluding that the wrongful withholding of retained earnings is, at mostueeféo pay a debt,
which does not constitute conversion as a matter of)laWgslerassertsa conversion claim for

unpaid wages onJy(Filing No. 35 at 1}, and presents no allegations that the ie®mat issue

constitutea determinate sum thitiller/Howard was entrusted to apply to a certain purpose.
Miller/Howard’s Motion to DsmissTesler’'s conversion clains thereforegranted.

D. Breach of Contract

Miller/Howard moves to dismiss Tesler’s breach of contract claim, argb@tghe Terms
of Compensation document does not constitute an enforceable contract from which a breach of

contract claim can be brought.Filjng No. 42 at 1217.) Tesler argues that the Terms of

Compensation documerd a valid contract under Indiana law and that papeformance by

Miller/Howard proves that a meeting of the minds occurrédinl No. 49 at 12-15

Tesler has attached a copy of the Terms of Compensation to his Complaint, grattoegh
refer to it in their briefing regarding the Motion to DismissheTSeventh Circuit has taken “a
relatively expansive view of the documents that a district court properly omsyder in disposing
of a motion to dismiss.”"Williamson v. Curran/14 F.3d 432, 443 (7th Ci2013). “A motion
under Rule 12(b)(6) can be based only on the complaint itself, documents attached to the
complaint, documents that are critical to the complaint and referred to in it, andatifor that
is subject to propgudicial notice.” Geinosky v. City of Chicag675 F.3d 743, 745 n. 1 (7th Cir.
2012). The Court therefore considers the attached TerimSompensation in deciding this
Motion.

For a contract to be enforceable, it “must be complete in its essentiatarrial terms,
and capable of being enforced without adding to its terrifg¢dlvos v. Meyer668 N.E.2d 671,

678 (Ind. 1996)see also, Firestone v. Std. Mgmt. Cog005 WL 1606955, at *12 (S.D. Ind.
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2005) (“it is a fundamental tenet of contract l&att'a contract is unenforceable if it is so indefinite
and vague that the material provisions cannot be ascertained™) (qubwimg v. Board of
Trustees of Pulaski Memorial Hospita#i86 N.E.2d 1094, 1098 (Ind. Ct. App. 1985)).
Miller/Howard points outhat the alleged contract at issue here is short, written in bullet point
form, and does not include some terms that Miller/Howaglesare material. However, it
contains at least eight material terms regarding Tesler's compensatiodjngcdis basealary
and the percentages of his commissions. The document includes lines for the signattrea of
Mil ler/Howard executive and TeslerA contract need not be written in lengthy prose to be
enforceable, and ghe motion to dismiss stage, the Catatinot conclude as a matter of law that
the attached document caot constitute a contract.

The Court therefordeniesMiller/Howard’s Motion to Dismiss Tesl’s breach of contract
claim.
E.  Fraud

To maintain a claim of fraud, a plaintiff must alley@aterial misrepresentation of past or
existing factswhich: (1) wasfalse (2) was made with knowtige or reckless ignorance of its
falsity; (3) was relied upon by the complaining party; and (4) proximately caused thpataimg
partys injury. Dunlap v.Switchboard Apparatus, Inc2012 WL 1712554at*22-23 (S.D. Ind.
2012) (citingRice v. Strunk670 N.E.2d 1280, 1289 (Ind. 1996)hdiana law is weklsettled that
actual fraud “may not be based on representations regarding future conduct, or niplookses,
unfulfilled predictions or statements of existing intent which are not execusgoetstine v. New
York Blower Co.625 N.E.2d 1308, 1315 (In@t. App. 1993) (citations omittedy¢jecting fraud
claim based on representations that plaintiff could keep his stock in the event higneemplovas

terminated because that representation necessarily pertained to a futureHsy=et),v. Noble

10



Romans, Inc.,933 N.E.2d 16, 19 (IndCt. App.2010) (“Actual fraud may not be predicated upon
representations of future conduct.”Jhis is even true when, at the time the promise was made,
the defendant had “no intention of fulfilling theomise.”Sachs v. Blewet?06 Ind. 151, 185 N.E.
856, 858 (Ind. 1933) (citations omitted).

Miller/Howard argues that Tesler’s fraud claim should be dismibseduséis claim is

based onlypn promises regarding future condudgilifig No. 42 at 1112.) The Court agrees. All

of Tesler's claims relate to Miller/Howal’promises to, in the future, compensate Tesler at
specifiedrates Moreover, Tesler has not alleged howfrasid claim is materially different from
hisbreach of contract claimThey are essentially premised on the same core conduct, resulting in
the same injury.Under Indiana law, this fact is fatal T@sler'sclaim. See Dean Kruse Found.,
Inc. v. Gates932 N.E.2d 763, 768 (Inc€Ct. App. 2010) (“To prevail on a fraud claim, a plaintiff
claiming both breach of contract and fraud must prove that the breaching party cdntingtte
separate and independent tort of fraadd that such fraucesulted in injury distinct from that
resulting from the breach of contract.(Emphasis added.)

The Court thereforgrants Miller/Howard’s motion to dismiss the fraud claim.

V. CONCLUSION

For the foregoing reasons, Miller/Howard’'s Motion to Dism{gsling No. 41) is

GRANTED in part andDENIED in part, as follows:

e Miller/Howard’'s Motion to Dismiss Tesler's Indiana’s Wage Claims Act violation
(Couns|), Indiana’sWage Payment Aatiolation (Count 1), conversion (Count\),
and fraudCount VII) claims iSGRANTED, and these claims abdSMISSED WITH
PREJUDICE.

e Miller/Howard’s Motion to Dismiss Tesler’s claims for unjustriehment(Count I11),
negligence(Count V) breach offiduciary duty (Count VI), and breach ofontract
(Count VIII) is DENIED.
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SO ORDERED.

Date: 7/3/2017
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