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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

PLANNED PARENTHOOD OF INDIANA
AND KENTUCKY, INC.,
DR. MARSHALL LEVINE, M.D.,

Plaintiffs,

COMMISSIONER, INDIANA STATE
DEPARTMENT OF HEALTH in his official

)

)

)

)

g

V. ) CaseNo. 1:16ev-00763TWP-DML

)

)

)

capacity.et al, )
)

)

Defendants.

ENTRY GRANTING PLAINTIFES ' MOTION FOR PRELIMINARY INJUNCTION

This matter is before the Court on a Motion for Preliminafynction filed pursuant to
Feceral Rule of Civil Procedure &) by Plaintif§ Planned Parenthood of Indiana and Kentucky,
Inc. andDr. Marshall Levine (collectivel{fPPINK”). (Eiling No. 7) PPINK filed this suit against
the Commissioner of the IndiastdateDepartment of Healt(fISDH") , the prosecutors of Marion
County, Lake County, Monroe County, and Tippecanoe County, and members of the Medical
Licensing Board of Indiana (collectivelytie State”), all in their official capacities.

On March 24, 2018he Governoof Indianasigned into law House Enrolled Act No. 1337
(“HEA 1337"), which creates new regulations of abortion and practicesdetaddortion. PPINK
maintains that severglrovisions of HEA 1337are unconstitutionaland it seeks to enjoithe
implementation and enforcement thiese provisions during the pendency of this litigation and
prior to July 1, 2016, the date on which the provisions take effeBINK seeksa prelminary
injunction as tdhree aspects of HEA 133(1) the antidiscrimination provisions, which preclude

abortions if sought solely for certairas®ons enumerated in the stateh as the fetus’s race, sex,
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or disability; (2) theinformationdissemination provisionyhich requirs abortion providers to
inform their patients of the andiscrimination provisionsand the types of abortiontfiose
provisionsprohibit; and (3) the fetal tissue disposition provisions, which require fetal tissue to be
disposed of in a manner similar to that of human remains

The parties submitted evidence, and the Court held a hearPgIbilKs Motion. For the
reasons that followPPINK is entitled to an injunctioasto all of the challenged provisions.
PPINK is likely to succeed on the memisits challenge to thantidiscriminationprovisions
because theglirectly contravenghe principle established Roe v. Wade410 U.S. 113 (1973),
that a statanay notprohibit a womanfrom making the ultimate decisioi® have an abortion
prior to fetal viability.  Similarly, the information dissemination provisions likely
unconstituibnal asit requires abortion providers to convegimost certainly false information
to their patients. In addition,PPINK faces irreparable harm of a significantly greater magnitude
if these provisionarenot enjoined than that faced by the State from an injunction.

PPINK’s challenges to the fetal tissue disposition provigmwasent much closer call and
presentifficult legal questiongbout which there arfew clear answersin the endhowever the
Court concludes thalhe State’s asserted interest in treating fetal remains with the dignity of human
remains is not legitimate \ggn that the law does not recognize a fetus as a perBoerefore
PPINK has a strong likelihood of success on its substantive due pidwEknge to these
provisionsas well Becausehe balance of harnadso favordPPINK regardinghis claim, PPINK
has demonstrated th#te Court should enjoin the fetal tissue disposition provispersding

resolution ofthis litigation.

Accordingly, PINK’s Motion for Preliminary Injunction isSGRANTED (Filing No. 7).
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l. LEGAL STANDARD

A preliminary injunction is an extraordinary remedy never awarded as of tigtgach
case, courts must balance the competing claims of injury and must considde¢herefeach
party of the granting or withholding of the requested rel#finter v. Natural Res. Def. Council,
Inc., 555 U.S. 7, 20 (2008).

To obtain a preliminary injunction, a party must estabjignhthat it is likely to

succeed on the merif] that it is likely to suffer irreparableahm in the absence

of preliminary relief,[3] that the balance of equities tips in its favor, §fidthat

issuing an injunction is in the public interest.

Grace Schools v. BurweB01 F.3d 788, 795 (7th Cir. 201%¥inter, 555 U.Sat20. ‘The court
weighs the balance of potential harms onshding scalé against the movatd likelihood of
success: the more likely he is to win, the less the balance of harms mustimeig favor; the

less likely he is to win, the more it must weigh in his fdvofurnell v. CentiMark Corp.796

F.3d 656, 662 (7th Cir. 2015).THe sliding scale approach is not mathematical in nature, iather
is more properly characterized as subjective and intuitive, one which permiist distrts to
weigh the competing considgions and mold appropriate relief.Stuller, Inc. v. Steak N Shake
Enterprises, InG.695 F.3d 676, 678 (7th Cir. 2012) (citation and internal quotation marks omitted).
“Stated aother way, the district coursit[s] as would a chancellor in equitgid weighsall the
factors, seeking at all times to minimezthe costs of being mistaken.Id. (quotingAbbott Labs.

v. Mead Johnson & Cp971 F.2d 6, 12 (7th Cir. 1992)

Il BACKGROUND

PPINK is a nonprofit healthcare providewhich offersreproductive healthcare, family
planning,and preventive primargare servicedt operates twentyhree health centers in Indiana

and two in Kentucky. Three of the Indiana health centers, located in Bloomington)uillerril



and Indianapolisprovide sirgical abortion servicet® patients Surgical abortions are available
at these centersnly through the first trimester of pregnancy. Plaintiff Dr. Levine is ondef t
physicians who provides surgical abortidosPPINK

The Indiana legislature reaty passedHEA 1337, which becomes effective on July 1,
2016. HEA 1337createsseveral new provisions andhandsseveral others regarding Indiana’s
regulatiors of abortion andpracticesrelated to abortions. Three aspects of HEA 1337 are
challengedoy PPINKIn this action. The parties essentially do not disputekéysdbackground
facts relatedo the challenged provisions, nor do they dispute the potential consequences of these
provisions for PPINK and its patient3.he Court will therefore brieflget forth the challenged
provisions angummarizehe backgrouneévidencerelated to each provision.

A. Anti -Discrimination and Information Dissemination Provisions

HEA 1337 creates Indiana Code §34-4,andis entitled “Sex Selective and Disability
Abortion Ban.” This provision bans abortions sought solely for certain enumerated reasons.
Specifically, HEA 1337 provides that “[a] person may not intentionally performttempt to
perform an abortion before the earlier of viability of the fetus or twenty (@&ks of
postfertilization age if the person knows that the pregnant woman is seeking” aoral{@jt
“solely because of the sex of the fetus,” 8838644, 1634-45; (2)“solely because the fetus has
been diagnosed with, or has a potential diagnosis of, Down syndrome or any otheitygisabil
88 16-34-46, 16:34-4-7; or (3) “solely because of the race, color, national origin, or ancestry of
the fetus,” 8 16-34-4-8. The phrase “potential diagnosidéismedas “the presence of some risk
factors that indicate that a health problem may occur.” Ind. Code®-#4&3. Moreover, HEA
1337 requires abortion providersdompletea form provided bySDH that indicaes, among other

things, the “gender of the fetus, if detectable,” and “[w]hether the fetus has bgeasdid with



or has a potential diagnosis of having Down syndrome or any other disability.” Ind. Code § 16
34-25(a)(6).

Indiana law sets forth consesnces for abortion providers who violate thpsavisions.
Currently, it is a felony to knowingly or intentionally perform an abortionithabt permitted by
Indiana law, and HEA 1337 does not change tBiseind. Code § 1684-2-7(a). Moreover, HEA
1337 provides that “[a] person who knowingly or intentionally performs an abortion in giolati
of this chapter may be subject to: (1) disciplinary sanctions under-1292%and (2) civil liability
for wrongful death.” Ind. Code § 16-34%a).

Not only doesHEA 1337 preclude abortions sought solely for one of the enumerated
reasons, but the information dissemination proviseguires abortion providers to inform their
patientsof the antidiscrimination provisions. Specifically, abortion providers mitrm their
patients“[t]hat Indiana does not allow a fetus to be aborted solely because of the fietces,
color, national origin, ancestry, sex, or diagnosis or potential diagnosis of the fetug Dawn
syndrome or any other disability.” Ind. Code § 16-3%-P(a)(1)(K).

The State presents evidence tllaése provisions were passed in ligbt technological
developmert that allowthe diagnosis or potential diagnosis of fetal disabilities tmade early
in a pregnancy.In particular, Celifree fetaIDNA testing is able tscreen for several genetic
abnormalitiesincluding Down syndromeas early as ten weeks into pregnancy. Tests such as the
Cell-free fetalDNA test are screening tests rather than diagntesdis, and as sucbnly reveal
the likelihood of genetic abnormality.

The parties are essentially in agreement dhsignificant number of women have souyght
and will continue toseek an abortion solely becausé the diagnosis of a disabilityr the risk

thereof (See, e.gFiling No. 301 at 23) (attestation from the CEO of PPINK that it has and will
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continue to provide abortisrio women who seek an abortion “solely because of a diagnosis of
fetal Down syndrme or other genetic disabilities or the possibility of such a diagnobi§t)g

No. 54 at 1415 (citing statistics regarding the percentage of fetuses diagnosed with Dow

syndrome that are aborted)). Moreover, the parties agree that the number ofwlmvah seek
an abortion at least in part out of these concerns will likely increase as testiageisvidely
available than ever before.

B. Fetal Tissue Disposition Provisions

HEA 1337 also changes the manner in which fetal tissue must be dispdsaer. current
Indiana law, “[a] pregnant woman who has an abortion . . . has the right to determinalthe fin
disposition of the aborted fetus.” Ind. Code 83¥63-2. If the woman dedies to let the facility
performing the abortion dispose of the fetal tissue, Indiana regulations ré@titiee facility bury
or cremate the fetal tissu&eed410 I.A.C. § 35-2t(a).

Currently, T a medicalfacility elects to cremate fetal tissue, it must soby using a
“crematory” or by “incineration as authorized for infectious and patholbgiaste.” 410 I.A.C.

8§ 351-3. Pathological waste includes tissues, organs, body parts, and blood or bwhfih &t
are remove during surgery, biopsy, or autopsy.” Ind. Code 8416L6-5. Infectious waste
includes pathological waste, Indiana Code 81165-4(b), and it can be destroyed through various
procedures including incineration, Indiana Code &1&-3(b). Therefore, as it currently stands,
the woman can determine to bury, cremateotherwise dispose of the fetal tisherself,or the
fetal tissue may be incinerated along with other human surgical byprodalktasorgans. PPINK
currently utilizzs a contractor wheeriodicallyincinerates the fetal tissue along with other surgical

byproducts.
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HEA 1337 alters the manner in which healthcareviders must handle fetal tissure
instances where thaatientdoes not elect to retain it and dispo$et dierself It provides that
“[a]n abortion clinic or health care facility having possession of an abfiatesl shall provide for
the final disposition of the aborted fetu$he burial tran$ permit requirements of IC 187-3
apply to the final disposition of an aborted fetwhich must be interred or crematednd. Code
8§ 16-34-34(a) A “burial transit permit” is “a permit for the transportation and disposition of a
dead human body required under IC 16-37-3-10 or IC 16-37-3-12.” Ind. Code § 23-14-31-5.

Moreover, HEA 1337 excludes “an aborted fetus or a miscarried fetus” from thiticief
of “infectious waste.” Ind. Code § 16-41-4€d). This means that iffeealthcargrovider elects
to use cremation rather than interment, the crematidheofetal tissue must be performed at a
crematory. However, the cremation of fetal tissue need not each be performetebgddEA
1337 explicitly provides that “[a]borted fetuses may be cremated by ameolis cremation.” Ind.
Code § 1634-34(a). h exploring compliance with these new provisions, PPINK has been
informed by thdSDH that its plan to aggregate “the products of conception in a container suitable
for cremation and then, periodically, [have] the container delivered to aatmenm for fnal

disposition” will comply with the statuté-iling No. 54-10 at .

PPINK producecvidence thatompliance witlthe newfetal tissue disposition provisions
will result in aneaningful increase in its expens&pecifically,the annual cosif disposing fetal
tissuewill increasefrom its current level of $15,5000, to between $36,0000 and $63,00@0,
and there will be an additional up front cost of $5,00@0 $9,00000 for PPINK to purchase a
crypt at a cemteryand to periodically open and close the citgpteposit the cremair{giling No.

57-2 at 34).
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II. DISCUSSION

To obtain a preliminary injuction, PPINK mustestablishthe following four factors as to
each provision it seeks to enjo{it) that it is likely to succeed on the meri2) that it is likely to
suffer irreparable harm in the absence of preliminary réBgthat the balance of equities tips in
its favor, and4) that issuing an injunction is in the public intere&race Schools801 F.3d at
795. The first two factors are threshold determinations; “[i]f the moving partytsmiese
threshold requirementde district courtmust consider the irreparable harm that the nonmoving
party will suffer if preliminary relief is granted, balancing such hagairsst the irreparable harm
the moving party will suffer if relief is deniedl. Stuller,695 F.3d at 67&uaing Ty, Inc. v. Jones
Group, Inc, 237 F.3d 891, 895 (7th Cir. 2001)). The Court will address the firsthrmgshold
factorsbefore addressing the final factongt it must consider

A. Likelihood of Success on the Merits

PPINK raises constitutionalhellenges to ttee provisions of HEA 1337, which are
addressed in turn.

1. Anti -Discrimination Provisions

PPINK contends thaihe antidiscrimination provisionglearly violatewell-established
Supreme Court precedeint that theyprohibit women from obtaining an abortion priorfetal
viability. The State acknowledges that HEA 1337 represénqtsaditatively newkind of abortion
statute¢” and, as sucht argues that the Supreme Court precedents on which PPINK relies do not

addressandthereforedo not govern the constitutionality of these provisifhsng No. 54 at 1).

“It is a constitutional liberty of the woman to have some freedom to terminate her
pregnancy.” Planned Parenthood v. Casé05 U.S. 833, 846 (1992). This right is grounded in

the right to privacy rooted in “the Fourteenth Amendment’s concept of persongl.fildeoe 410
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U.S.at 153;see Caseyb05 U.S. at 84§*[c]onstitutional protection of the woman’s decision to
terminate her pregnancy derives from the Due Process Clause of the Fourteentin?ent.”).
This right was first articulated iRoebut has since been repeateghexaminedoy the Supreme
Court. Despite the Supreme Court’s frequent revisiting of the isst@jncore principles have
essentially remainednchangedinceCasey where a plurality bthe Supreme Court reaffirmed
Roés essential holding505 U.S. at 846. The essential holdingrokhas three parts:
First is a recognition of the right of the woman to choose to have an abortion before
viability and to obtain it without undue interference from the StaBzfore
viability, the States interests are not strong enough to support a prohilmfion
abortion or the imposition of a lsstantial obstacle to the womareffective right
to elect the procedureSecond is a confirmation of the Stat@ower to restrict
abortions after fetal viability, if the law contains exceptions for paagies which
endanger the womamlife or health. And third is the principle that the State has
legitimate interests from the outset of the pregnancy in protecting the healéh of th
woman and the life of the fetus that may become a child.
Id.
The antidiscrimindion provisiors of HEA 1337clearly violate the first of these principles
in that they preventvomen from obtaining certain abortiobsfore fetaliability. The woman'’s
right to choose to have an abortion -prability is categoricgl“a State may not prohibit any

woman from making the ultimate decision to terminate her pregnancy before viabGiaesy

505 U.S. at 879d. at 870 (“|b]efore [viability] the woman has a right to choose to terminate her

 Although only a plurality of the Supreme Court articulated these priscipl€asey subsequent Supreme Court
decisions have recognized and applied these principles when consideriagggsato abortion lawsSee Gonzales
v. Carhart 550 U.S. 124, 1486 (2007);Stenberg v. Carhar630 U.S. 914, 920 (2000)n $tenbergfor examplea
majority ofthe Supreme Court characterized these principles as “established” aed #pgrh as such to Nebraska's
partial birth abortion ban. 530 U.S. at 921. More recentlzanzalesthe Supreme Court only “assume[d]” that
these principles goveed. 550 U.S. at 146. Nevertheless, federal courts have recognized thsguhigption merely
signaled that the Supreme Court may be openéwvakiating those principles in the future, not that those principles
no longer represented the governing.la8ee, e.g MKB Management Corp. v. Stenehjer85 F.3d 768, 772 (8th
Cir. 2015) (acknowledging that iBonzaleghe Supreme Court only “assume[d}aseys principles governed, but
reasoning that “[e]ven so, the [Supreme Court] has yet to overruRathend Caseyline of cases. Thus we, as an
intermediate court, are bound by those decisions”). Indeed, the Sevenihi@isdueated these principles as binding
precedent.SeePlanned Parenthood of Ind., Inc. v. Commissioner of Ind. State Dep't ofiH688 F.3d 962, 987
(7th Cir. 2012). Perhaps because of this, the parties do not dispute that tk@lesnarticulated irCaseyand
subsequently applied BtenbergandGonzalesonstitute binding precedent.

9



pregnancy.”);Stenberg530 U.S. at 920 (same&}onzales550 U.S. at 146 (sameps stated by
the Seventh Circuit, “the constitutional right to obtain an abortion is a right agaesive
governmental burdens; the government may paiHibit any woman from making the ultimate
decsion to terminate her pregnand®gfore fetal viability’ PlannedParenthood of Ind699 F.3d
at987 (7th Cir. 2012) (quotinGasey 505 U.S. at 874, 879)Given the categorical nature of this
principle, circuit courts have consistently hiidt anytype ofoutright ban on certain pnaability
abortionsis unconstitutional. SeeMKB Management Corp795 F.3dat 773 (holding that a state
law was unconstitutional because “we are bound by Supreme Court precedent holditagethat s
may not prohibit previability abortions” and thehallengedaw “generally prohibits abortions
before viability”); McCormack v. Herzqg88 F.3d 1017, 1029 (9th Cir. 2015) (holding that a state
law was unconstitutional because its “brigagffect . . . is a categorical bam all abortions
between twenty weeks gestational age and viability,” which “is directlyagyrio the [Supreme]
Court’s central holding i€aseythat a woman has the right to ‘choose to have an abdrtifame
viability and to obtain it without undue arference from the Statg'(quotingCasey 505 U.S. at
846).

Neverthelesghe State attempts to accomphish HEA 1337precisely what the Supreme
Court has held is impermissible. The afiicrimination provisions prohibit a woman from
choosing tdhawe an abortiompre-viability if the abortion is sought solely for onktbe enumerated
reasons. For thiSourt to hold such a law constitutional would require refmogniz an exception
where none have previously been recognizedeed, the State has not cited a single case where
a court has recognized an exceptiorth® Supreme Court’sategorical rule that a woman can
choose to have an abortibeforeviability. This is unsurprisingigen that it is a woman’s right

to choosean abortion that is protected, which, of course, leaves no room for the State toeexam

10



the basis or bases upon which a woman makes her clgge€asey 505 U.S. at 846 (stating that
it is a woman’s ecisionto terminate her pregnancyhat is protecéd by the Fourteenth
Amendment) (emphasis added), at 879 (“ja] State may not prohibit any woman framaking
the ultimate decisioto terminate her pregnancy before viabilit&mnphasis added)Based on
this categorical ruld?PINK’s likelihood of sacess on the merits of this claappears quite strong

The State resists this conclusion on multiple bases. First, the State casts-the anti
discrimination provisionas the next iteratioaf our society’s prohibition on discriminatioffhe
Statepointsto technological advancedlowing earlier and more accurait@ormation regarding
whether a fetus has a diagnosis or potential diagnosis of Down syndrome or othetiéssabili
These technological advances, sthe State, have led in part to an increase in the number of
abortions sought for reasons related to those disabilities. Because the Supwarhéhas
recognized that the State has a legitimate interest in protecting potential life @wehdroutset
of a pregnancy, the State maintains ttheg antidiscrimination provisions simply further its
interest in protecting the potential life from discrimination.

The State is correct that the Supreme Court has consistently recognized th&aitéhas
legitimate interests from the outset of thegwancy in protecting . the life of the fetus that may
become a child."Casey 505 U.S. at 846But while this is true, the State simply ignores that the
Supreme Court iasey'struck a balance” between this interest and a woman’s liberty intarest i
obtaining an abortionGonzales550 U.S. at 146. These interests weigh differently depending on
whether the fetus is viable. Before viability, the Supreme Court madethbkafthe State’s
interests are not strong enough to support a prohibition of aborticasey 505 U.S. at 846ee

id. at 869 (“[lt a later point in fetal developmentnamely, viability—“the State’s interest in

11



life has sufficient force so that the right of the woman to terminate the piregran be
restricted.”).

Thereforealthough the State’s interest in protecting and even prompatantiallife is a
legitimate one, the Supreme Court has already weighed this interest agaimeba’svitberty
interest in choosing to have an abortion and concluded that, prior to viability, the womlan'’s rig
trumps the State’s interest. This is the “central holdingRoé and the State’s position would
require this Court to undermine that holding, which of course it cannoSde.Stenehjeni95
F.3d at 772 (‘{lhe [Suprem&ourt] has et to overrule th&oeandCaseyline of cases,” and thus
all federal courts dre bound by those deciss). Accordingly, the State’s focus on the
technological developments sin€oe and Caseyare unpersuasive This case is not about
technological developments, but rather about a woman’s liberty interest weighett the
State’s interest in potential lifeDevelopments in technology related to disability screening and
the consequences that flow from thoselopments do nagfive this Court license to reevaluate
the Supreme Court’s judgment as to the balancing of these interests.

Second, the State advancesoecalled“binary choice” interpretation oRoeandCasey
which, if accepted, would support the State’s position that “HEA 1337 does not inteitfer@e w

right protected byrRoeandCasey’ (Filing No. 54 at 2§ The State’sargumenbegins with the

woman'’sliberty interest as acdulated inCasey “the right of theindividual . . .to be free from
unwarranted governmental intrusion into matters so fundamentally affectiegsanpas the
decision whetheto bear or beget a child Casey505 U.S. at 851 (quotingisenstadt vBaird,

405 U.S. 438, 453 (1972)) (second emphasis added). According to the State, “[t]his right
represents a binary choice: one either chooses, free of government coercioruaiwhjrio ‘bear

or beget a child,” or one chooses to have an abortion sotas ‘bear or beget a child.”E{ling

12
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No. 54 at 2§ The purpose of the right, continues the State, “is to prevent women from being
forced to carry a child to term, even thougk dlbes not want a child at alLaseyandRoedo not
create, on the other hand, a right to abort an otherwise wanted child on a discriminasdry bas

(Filing No. 54 at 29.

The difficulty with the State’s position is that there is nothindRmeor Caseythat limits
theright to have an abortionrg@viability to women who do not want to have a child at af
opposed to those who do not want to see a particular pregnancy thodurgh. The quote from
Caseyon which the State relies certainly does nake clear one way or another whether a
woman'’s right to decide whether to bear a child refers to the decision to have aobildlly or
whether to continua specific pregnancyAnd the State does not cite a single legal authority that
has recognized its binary choice theory or its proffered interpretatidoetr Casey

The lack of authority supporting the State’s position likely stems from thehaiat is
contrary to the corkegalrights on which a woman'’s right to choaseterminate her pregnancy
prior to viability arepredicated The Supreme Court has mandated thit ight stems from a
liberty right protected by the Fourteenth Amendmespecifcally, a woman’sight to privacy.
See Roe410 U.S. at 153Such a right “includeshe interest in independence in making aarta
kinds of important decisions,” such as whether to terminate a pregn@asgy 505 U.S. at 859
(citation and quotation marks omittedPINK’s claim is based on an infringement of this privacy
right—the woman'’s right to make the important, perspaatl difficult decision of whether to
terminate her pregnancy. As stated above, the Supreme Court has weighetitthigainst the
State’s interest in protecting potential life and determined that the womawé\pright—

although “not . . . unlimited-is strong enough preability to preclude the State from preventing

13
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her*from making the ultimate decisido terminate hepregnancy beforeiability.” Caseyld. at
879.

Under the State’theory a woman either wants to have a child or doesara once a
womanchooses the former, she cannot then terminate her pregnancy for reasong tiecstat
improper. But the very notion that, pr&bility, a State can examine the basis for a woman’s
choice to make this private, personal and diffideitisionjf she at some point earlier decided she
wants a child as a general mattisr inconsistent with the notion of a right rooted in privacy
concernsandaliberty right to make independent decisions.

The State’s theorig alsocontrary to the realityhat the decision teerminate a pregnancy
involves “intimate views with infinite variations.”ld. at 853. For examplePPINK points out,
“under the State’s theory there would be no constitutional protection for a womashewties
because of a loss of a job, dissolution of a marriage, illness of another child, p#irsesslor
the eruption of violence within the home, that she must end her pregnBineybinary-choice’
theory is therefore not tethered to the State’sdistirimination rationale andould, if accepted,
result in the State being able to prohibit @ng-viability abortion if thewoman had not made the
determination that she wanted an abortion at, or prior to, the momeroefption.” Eiling No.

57 at7)

To summarizenothing inRoe Casey or any othersubsequent Supreme Court decisions
suggests that a woman'’s right to choose an abortion prior to viability castheted if exercised
for a certain reasorThe right to a preiability abortion is categoricallndeed, the Seventh Circuit
has described “the mother’s right to abort a fetus that has not yet beconee[agdl#ssentially
absolute.”Coe v. County of Coplt62 F.3d 491, 493 (7th Cir. 1998). This is becausspitk the

State’slegitimateinterest in potentiaifie during theentiretyof the pregnancy, “[b]efore viability,

14
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the State’s interests are not strong enough to support a prohibition of abortion or theampbsit
a sibstantial obstacle to the womareffective right to elect the procedureCasey 505 U.S. at
846. The Supreme Court has already balanced the parties’ interests and cohalitiedState’s
previability interests are simply not strong enough for it to lawfully prohibit-vpaility
abortions. Yet HEA 1337 dogsst that. Accordingly, PPINK has a strong likelihood of success
on the merits of its claim that the adiscrimination provisions of HEA 133%re
unconstitutionaf.

2. Information Dissemination Provision

HEA 1337alsorequires abortion providers to inform their patients “[t]hat Indiana does not
allow a fetus to be aborted solely because of the fetase, clor, national origin, ancestrgex,
or diagnosis or potential diagnosis of the fetus haldogin syndrome or any other disability
Ind. Code § 184-2-1.1(a)(1)(K. Simply put, this provision requires abortion providers to inform
patients of the anti-discrimination provisions discussed above.

PPINK maintains that requiring abortion providers to disseminate and patidisten to
this information violatetheir First Amendment rights regarding compelled speech and compelled
listening, respectively. The Statecontendsthat PPINK’s First Amendment claim is entirely

derivative of its Fourteenth Amendment claimthat success on PPINK's Fourteenth Amendment

2The State maintains that PPINK’s challerig the anttiscrimination provisions may be susdblgt to an asapplied
challenge but not to a facial challengs a facial challenge requires PPINK to demonstrate that “no set of
circumstances exists under which the [challenged statute] would be"vdlFiling No. 54 at 30(quoting United
States v. Salernd81 U.S. 739 (1987))). The State is correct that a facial challeqgiea®the plaintiff to “establish
that a law is unconstitutional in all of its application<ity of Los Angeles, Cal. v. Patdl35 S. Ct. 2443, 2451
(2015). As the Supreme Court very recently made clear, “the relevant denominatarapplying this test is “those
[women] for whom [the provision] is an actual rather thanreslevant restriction.” Whole Woman'’s Health v.
Hellerstedf --- S.Ct. ----, 2016 WL 3461560, at *28 (2016) (citation and quotation marks omittddie anti
discrimination provisions prevent any woman who seeks to have-eighility abortion solely for one of the
enumerged reasons from obtaining one. This is an irrelevant restriciomomen not seeking an abortion solely for
one of these reason#.is, however, relevant to women seeking an abortion for one of the eatethegasons, and it
is very likely unconstitutionaas to all of these womerAs such, it is susceptible to acial challenge.
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claim necessarily means success on its First Amendment clénims.is becausenithe State’s
view, theonly requirement th&irst Amendmenplaces on these types of regulaias that the
information a physician must providee truthful and nomisleading. Therefore, the State
maintains that “[i]f . . . the Court concludes that the underlying prohibition againstdisatory
abortion is unconstitutional, [it] must reluctantly concede that the requmésheent that such

abortions are not allowed would become misleadingilinGQ No. 54 at 34.

Although PPINK does not agree that its First Amendment claim is entirely deeidiis
Fourteenth Amendment claim, the parties agree ffAPINK has a strong likelihood of success
on its Fourteeth Amendment claimit also has a strong likelihood of success on its First
Amendment claim. This is because, even under the standard manablavo the State, the State
cannot compel abortion providers to provide falsermfation; a &ate caronly “use its regulatory
authority to require a physician to provide truthful, mmoisleading information relevant to a
patient’s decision to have an abortionTexas Med. Providers Performing Abortion Servs. v.
Lakey 667 F.3d 570, 5787 (5th Cir. 2012) (quotinglanned Parenthood Minn. v. Roun&s0
F.3d 724, 735 (8th Cir. 2008) (en bandpiventhe Court’s conclusion that the asttiscrimination
provisions very likelyiolate the Fourteenth Amendment, requiring abortion providers to inform
their patientghat the law prohibits abortions sought for those reasansd, therefore, require
abortion providerdo give their patients false informationAccordingly, PPINK has a strong
likelihood of success on its First Amendment challenge to the information distemina
requirements.

3. Fetal Tissue DispositiorProvisions

PPINK’s final challenge is to the new fetal tissdispositiorprovisionscreated by HEA

1337. PPINK contends thdheserequirementsviolate substantive due process aedual
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protection principles. Ultimately, the Court concludes that PPINK has a stkatigdod of
success on its substantive due process claim and is entitled to an injunction osishaone.
Therefore, the Court need not reach a conclusion oedih@ protection claims.

The parties agree that the fetal tissue disposutioxisionsdo not implicate a fundamental
right. When a fundamental right is not at stalkewever substantive due process still credies
residual substantive limit on government action which prohibits arbitrary depnsatf liberty.”
Hayden ex rel. A.H. v. Greensburg Community Sch. Cé43 F.3d 569, 576 (7th Cir. 2014). A
law will survive such a challenge if tf8tatecan “demonstrate that the intrusion upon . . . liberty
is rationally related to a legitimate government interestl’; Charleston v. Bd. of Trustees of
Univ. of Ill. at Chi, 741 F.3d 769, 774 (7th Cir. 2013) {]J{ibstantive due process requires only
that the practice be rationally related to a legitimate government interest, ortaiédyrghrased,
that the practice be neither arbitrary nor irratidgial It is ultimately tle plaintiff's burden to
demonstrate that the challenged law “lacks a rational relationship with a legigjmegsment
interest; it is not thggovernment’sjobligation to prove rationality with evidenteHayden 743
F.3d at 576. The plaintiff's burdes a “heavy one: So long as there is any conceivable state of
facts that supports the policy, it passes muster under the due processcibaisether way, only
if the policy is patently arbitrary would it fdil.Id.

The Court’'s analysis begins anddsnwith whether the State’s asserted interest is

legitimate® The Stateprovides multiple formulations dahe interest furthered by the fetal tissue

3The State contends that PPINK’s substantive due process claim fails becaasenivtd'articulate[] the precise right

it seeks to vindicate,” as there is “‘no abstract right to substantive due gracesnder the Constitution.”Filing

No. 54 at 35quotingGen. Auto Serv. Station v. City of Cii26 F.3d 991, 1002 (7th Cir. 2008))). But as PPINK
points out, substantive due process protects against anwgyrlaitrirrational use of government pow&ee County

of Sacramento v. Lewi$23 U.S. 833, 846 (1998) (“[T]he substantive due process guarantee pegjaitst
government power arbitrarily and oppressively exercisedHgyden 743 F.3d at 57Q“[T] hereis a residual
substantive limit on government action which prohibits arbitrary deprivatid liberty.”). Moreover, the principle

on which the State relies froeneral Auto Service Stati@oes not apply here, as cases such as that involving an
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dispositions provisions(1) “to treat fetal remains with the samgnity as other human remaihs,

(Filing No. 54 at 3% (2) “promoting respect for human life by ensuring proper disposal of fetal

remains,” Eiling No. 54 at 3% and(3) ensuring “that fetal remains be treated with humane

dignity,” (Filing No. 54 at 3R PPINKarguedhatthese asserted interests are insufficisetause

the Statéhas no legitimate interest in ensuring thladrtion providersreat fetal tissuen the same
manner as human remairSpecifically, PPINK maintains that the State’s asserted interest “stems
from the legally indefensible assumption that embryonic arad fissue at any stage in thest
trimester is a human beifjgand to accept this as a legitimate state interest “would require this
Court to make a leap that the Supreme Court has refused to take to decide that humandife beg

at conception and that a fetus is a human beirfgling No. 57 at 11-13.

As an initial matter, the Counhustrejectas legitimatethe State’s first formulation of its
asserted interestAs the Seventh Circuit has notede Supremé&ourt and the cases that follow
have unequivocally held that for purposes of the Fourteenth Amendarfetds is not a “persdn
SeeCoe v.County of Cookl162 F.3d 491, 495 (7th Cir. 1998)ting Roe 410 U.S. at 158 asey
505 U.S. at 912 [Stevens, J., concurrirRged v. Gardne986 F.2d 1122, 1128 (7th Cir. 1993);
Alexander v. Whitmaril14 F.3d 1392, 1400 (3d Cir. 199Cumpton v. Gate947 F.2d 1418,
1421 (9th Cir. 1991)). As such, the Court camlfinolegal basis for the State to treat fetal remains
with “the same” dignity as human remairStated otherwisef the law does not recognize a fetus
as a person, there can be legitimate state interest in treating an aborted fédtessameas a
decesed human.

For similar reasons, the State’s other two formulations of its asserted tintkiraately

fare no better Although these formulations amet premised on a fetus beitige sames aperson,

allegeddeprivation of a property right require the identification of a spegqifiotected property interest.” 526 F.3d
at 1002.
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they are premised on the related principle that fetal tissue is entitled to eespeetful, dignified
or humane disposition because it, like human remainspme sense represents lifldowever,
the State does not cite any legal authdh&grecognizes this premise as a legitimate state interest
Although the State points to Supreme Court cases that have recogmtéige State has a
legitimate interest in promotingespectfor potential life, thesgrecedentdo not extend to
situationssuch as this where the potentiality for human life no longer is present.
For example, the State relies on 8ugoreme Court’s assertion@onzaleshatgovernment
“may use its voice and its regulatory authority to show its profound respect fdetiaathin the
woman.” Gonzales550 U.S. at 15&ee idat163 (stating that the government has an “interest in
promoting respect for human life at all stages in the pregnansiytilarly, in Caseythe Supreme
Court recognized that “the State has leggite interests from the outset of pregnancy in protecting
the health of the woman and the life of feeus that may become a childgndthatthere is “a
substantial state interest in potential life throughout pregnare§5’'U.S. at 846, 876.
Thedifficulty with the State’s reliance on these state interastsoted abovés that they
are only recognized dsgitimateduring the “stages ithe pregnancy,Gonzales550 U.S. at 163,
as this is when there is a “potential lif€asey 505 U.S. at 876As PPINKcorrectlypoints out,
the Supreme Court’s recognition that the government has a legitimate interdsnitmapbfe has
not been extended b@onzalesnor any other case “to imposing procedures taken after the

pregnancy has been terminatéiéle thefetal tissue disposition provisions @éling No. 57 at 13

n.8). Not only dothe legitimate state interests recognized by the Supreme @desttend to the
situation hergbut the consistency with which the Supreme Court ties the legitimate interest to the
potentiality of life This suggests that it would not extetigese principleso this contextwhere

following an abortion, such a potentiality is no longer present.
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Absent a potential life, this Court would havedeterminethat fetal tissue is in some
respects the equivalent of human remains for the State’s interest to be legitimate:odldbe
quite similar toa recogrtion that a fetus is a person, &ffirmaton which this Court is not allowed
to make. As explained by the Seventh Circuit, the conclusi®oéthat a fetus is not a person
“follows inevitably from the decision to grant women a right to abtireven a firsttrimester
fetus is a person, surely the state would be allowed to protect him from being killedCog .”
162 F.3d at 495. The fact that recognizing a fetus as a person would undermine th@bigtidn
itself lends further credence to PPINK'’s position that the Supreme Counmitbagonally not
extended the legitimate state interests recogniz&bnralesand other cases to situations where
there is no longer a potential life.

Notably, ourts that have upheld requirements regarding the disposition of fetal tissue have
done sdy recognizing a legitimate state interest in ensuring the sanitary dispostll disEu¢’.
See, e.g.Leigh v. Olson497 F.Supp. 1340, 1351 (D.N.D. 1980e€ognizing that there is a
legitimate state interest in regulating “the disposal of dead fetuses to protecblicehpalth”).
But the State does not attempt to justify the fetal tissue disposition provisidms bagis, likely

because Indiana stas already requirthatfetal tissuebe disposed of in a sanitary manner.

4 A fetal tissue disposition statute was upheldianned Parenthood of Minn. v. State of Mjr810 F.2d 479 (8th
Cir. 1990), butn that case the plaintiff “concede[d] the state has a legitimate interestéctng public sensibilities.”
Id. at 488. Not only was no similar concession made here, but the Statefechlegtimate interest is meaningfully
different in this caseFor both of these reasqribe Eighth Circuit’s decision is of no persuasive vlee

5 The parties also dispute whether the Supreme Court’s decisiGityimf Akron v. Akron Ctr. for Reproductive
Health, Inc, 462 U.S. 41§1983),overruled in part on other grounds by CasB@5 U.S. 833answers whether the
State’s asserted interest is a legitimate one. Specifically, the parties focusobnodef inCity of Akron wherethe
Supreme Courdtated that, although the fetal tissigpdsition statute was impermissibly vague for a statute imposing
criminal penalties, the City of Akron “remain[efdée, of course, to enact more carefully drawn regulations that further
its legitimate interest in proper disposal of fetal remaiihg.”As an initial matter, this statement in a footnote certainly
does not constitute a holding of the Supreme Court. But perhapsimuortantly, it is unclear from this statement
whether by using the word “proper” the Supreme Court meant in a éigmfaner or a sanitary manner. After all,
the statute that was struck down mandated the “humane and sadispgsition of fetuses. Given that the issue and
type of legal challenge in this case are substantially different thae thGity of Akron the Cout declines to give a
nonbinding and opaque statement in a footnote controlling weight.
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In sum the Courtcan findnolegalsupport for the State’s position that it has a legitimate
state interesin “promoting respect for human life by ensuring proper disposattaif femains,”

(Filing No. 54 at 3§ or ensuring “that fetal remains be treated with humane dignityifid No.

54 at 3. The Supreme Court has made clear that a fetus is not legally a person, buetbe Sta
asserted interests aessentially that fetal tissue should be treated similarly to human remains
because they are like human remaiddthough the Suprem€ourt has recognized a legitimate
governmental interest in promoting the life of a fetus during a pregnancy, sucérastirg always
tethered to the notion that the fetus represents a potential life and the Stagéioaetéty promoe
respect for thigpotentiality. TheSupreme Court hasxtendedhese principleso further than that
and the State has not provided a basis so that this Court can do oth&heisdore, any legitimate
interestthe State has in a potential life during a pregnasay longer present once the pre
viability pregnancy is terminatednd thusit does not have a legitimate state interest in treating
fetal tissue similarly to human remains

To be clear, whether or not an individuaws fetal tissue asssentiallghe same asuman
remainsis each person’swn persmal andmoral decision Cf. Rog 410 U.S. at 159 [tW]hen
those trained in the respective disciplines of medicine, philosophy, and theotogyable to
arrive at any consensus, the judiciary, at this point in the development of man’s knoveeuge
in a position to speculate as to the answer.). The Court cannot resolve this moi@h.gBests
alegal questionthere is currently no basmhich would allow this Court teecogniz fetal tissue

as such.
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Because “substantive due process requires [every law to] be rationally redated
legitimate government interéstCharleston 741 F.3d at 774, and the fetal tissue disposition
provisions further no legitimate interest, PPINK has a strong lilagth of success on its
substantive due process claim. Accordingly, the Court need not address PPINK’s&egatbpr
challenges to these provisions.

B. Irreparable Harm

The second preliminary injunction factor requiRRaINK to showthat it is likely to suffer
irreparable harm in the absence of preliminary rehsfto each of the provisions it seeks to enjoin.
Grace Schools801 F.3cat 795. Each of the provisions will be addressed in turn.

First, with respect to PPINK’s Fourteenth Amendment ehgk to the antiliscrimination
provisions, PPINK will clearly suffer irreparable harm if it is uncoospnally prevented from
providing abortions during the pendency of this litigati&@ee Planned Parenthood of Wis., Inc.
v. Van Hollen 738 F.3d 786796 (7th Cir. 2013).At the very least, it is likely that, absent an
injunction, PPINK would not be able to provide surgical abortions to some wtanieg the
difficult moral and reproductive healtllecisionof whether to terminate a pregnanglio would
otherwisedo soduring the pendency of this litigation. Second, the harm stemming from PPINK'’s
related First Amendment challenge to the information dissemination provision isr@fsarable.
See Christian Legal Soc'y v. Walkdb3 F.3d 853, 867 (7th Cir. 2006) \(J{olations of First
Amendment rights are presumed to constitute irreparable injyries

Finally, as to PPINK’s challenges to the fetal tissue disposition provigioasSeventh
Circuit has recognizethat “for some kinds of constitutional violations, irreparable harm is
presumed.”’Ezell v. City of Chi651 F.3d 684, 699 (7th Cir. 2011). Several judges in this district,

including the undersigned, have concluded that this presungdtioeparable harnalsoapplies
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to equal protection violationsSee, e.gBaskin v. Bogan983 F.Supp.2d 1021, 1028 (S.D. Ind.
2014);Planned Parenthood of Inénd Ky v. Comnir, Ind. State Dep’'t of Health984 F. Sup.

2d 912,930 (S.D. Ind. 2013);P. v. Comrir, Ind. Stae Dep’t of Health2011 WL 255807 ,at*4
(S.D. Ind. 2011) Specifically, the undersigned recently held that the reasonkzgihregarding
whether a violation of one’s Second Amendment rights creates irreparable haaqunaity
applicable to violationsf one’s equal protection right&ee Exodus Refugee Immigration, Inc. v.
Pence Case No. 1:18v-01858TWP-DKL, 2016 WL 772897at*14 (S.D. Ind. Feb. 22016).
This is because, like the First and Sst@mendment, violations of equal protection ameke,
substantive due processprotect]] similarly intangible and unquantifiable interests. Id.
(quotingEzell 651 F.3d at 699).

The presumptionf irreparable harns applicable herelf PPINK is ultimately successful
on its substantive due process challenge to the fetal tissue disposition provissohgrm
stemming from that violatiois presumedrreparable The State appears to recognize this when it
acknowledges that “PPINK can establish irreparable harm only to the extent liskstalkely

success on its constitutional claimsPFiling No. 54 at 47).

Accordingly, PPINK has made the necessary showing that it will suffer seasuref
irreparable harm in the absence of an injuncéismoall the challenged provisions of HEA 1337.

C. Balance of Harms,Public Policy Considerations and Sliding Scale Analysis

To obtain a preliminary injunction, the moving fyamust show that its case hssme
likelihood of succes®n the meritsand that it has no adequate remedy at law and will suffer
irreparable harm if a ptiminary injunction is deniedStuller,695 F.3d at 678. For the reasons
stated above, PPINK has made these showings with respect to all of its clirtiee moving

party meets these thresholdjugements, the district counnust consider the irreparable harm
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that the nonmoving party will suffer if preliminary relief is granted, batapsuch harm against
the irreparable harm the moving party will suffeelief is denied” 1d. (quotingTy, 237 F.3d at
895). “The district court must also consider the public interest in granting or deaying
injunction”” 1d.

After addressing these considerations, the Caugtghs the balance of potential harms on
a‘sliding scalé against the movatt likelihood of successthe more likely he is to win, the less
the balance of harms must weigh in his favor; the less likely he is to win, the mors ivengh
in his favor? Turnell, 796 F.3d at 662. The CourtlisMirst address the balance of harms and
public interest consideratiob&fore engaging in the sliding scale analysis of the balance o§ harm
as compared to PPINK'’s likelihood of success on the merits of each of its clainehlyiNbie
parties briefing regarding these factors is very limited

1. Anti -Discrimination and Information Dissemination Provisions

PPINK maintains that it and its patients will suffer significant harm absenjwarciion
of the antidiscrimination and information dissemination proviso8pecifically,it maintairsthat
the former will prevent numerous women from obtaining an abortion in which they have a
constitutional right to obtain, and the latta@ll causewomento be unconstitutionally and falsely
informed that they cannot obtain an abortion for certain reasons. Against these haur8iate
maintains that the injunction of a democratically enacted law “has the cost ofighimgqthe

scope of democratic governance.”Filing No. 54 at 42 (quoting lllinois Bell Tele. Co. v.

WorldCom Tech., Inc157F.3d 500, 503 (7th Cir. 1998)). Moreover, the State contends that the
antidiscrimination and information dissemination provisidserve[] the public interest by
furthering the State’s interests in protecting all human life and preventicrgndisation,” and to

enjoin these laws would prevent the State from accomplishing theselgbats{lo. 54 at 4).
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Although thestatisticalevidence regarding how many women seek an abasttatyfor
one of the enumerated reas@far fromcomprehensive or uniform, the pagiare essentially in
agreement that a significant number of women have sought and will seek an abolgign

becauséo the diagnosis or potential diagnosis of a disabili§eeg(| e.gFiling No. 361 at 23)

(attestation from the CEO of PPINK that it has and will continue to provide alxitiavomen

who seek an abortion “solely because of a diagnosis of fetal Down syndrome or oitér ge

disabilities or the gssibility of such adiagnosis™) Filing No. 54 at 1415 (citing statistics
regarding the percentage of fetuses diagnosed with Down syndrome that ad)abéitbsent an
injunction of the antdiscrimindion provisions, women who seek such an abortion will be unable
to obtain one in Indiana. And absent an injunction of the information dissemination provision
abortion providers will be required to inform their patients that they are unable io ahta
abortion solely because ohe of the enumerated reasons even though such a restriction is likely
unconstitutional.

The harms faced by PPINK and its patients are substantial, irrepaaablsignificant.
Difficult moral and complicated health decision® anade by women whose pregnancies are
affected by a prenatal fetal anomaBiven the relatively short timeframe in which women may
elect to terminate a pregnan@ven a short disruption of a woman’s ability to dasold have
significant consequences. Given this, the harm flowing from the information dissemination
provision is similarly severe. Absent an injunction, women would be informed that thedébeoul
legal consequences if they choose to terminate a pregf@antlyese particular reasqgnshich
could impair a woman’s ability to make her decision with “intimate viearsd “with infinite
variations.”Caseyat 853.These harmsar outweigh the generalized harms faced bySfag¢e in

the delay of the implementation of its democrdlycanacted law.SeeVan Hollen 738 F.3dat
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796 (“[ 1]t is beyond dispute that the plaintiffs face greater harm irreparable entityeof a final
judgment in their favor than the irreparable harm that the state faces if thenenpd¢ion of its
statutas delayed.For if forced to comply with the statute, only later to be vindicated when a final
judgment is entered, the plaintiffs will incur in the interim the disruption of thecesrthat the
abortion clinics provide.”).

Furthermore, the public ietest would be serdeby enjoining these provisioras the
vindication of constitutional rights serves the public inter&e Joelner v. Vill. of Washington
Park, Ill., 378 F.3d 613, 620 (7th Cir. 2004]qjurely, upholding constitutional rights senibe
public interest.”) (quotindNewsom v. Albemarle County Sch.,B864 F.3d 249, 261 (4th Cir.
2003); see alsoPreston 589 F.2d at 303 n.3'[t]he existence of a continuing constitutional
violation constitutes proof of an irreparable harm, anceitsedy certainly would serve the public
interest)). Although the State is undoubtedly correct that the public interest is servednasal ge
matter by eliminating discrimination in our societige injunction here seeks to ensure that the
State doesot do so in a wayhat very likely violates theConstitution, which is in the public
interest.

Having examined all of the relevant factors, the Court mustigh[] the balance of
potential harms on ‘&liding scalé against the movatt likelihood of succes the more likely he
is to win, the less the balance of harms must weigh in his favor; the less likelyoheirs the
more it must weigh in his favdr. Turnell, 796 F.3d at 662. As to the adiscrimination and
information dissemination provisisrthe sliding scale analysis is straightforward: PPINK is very
likely to succeed on its challenges to these provisions and the balance of harms welglnhea

its favor. Accordingly, it is clear that PPINK is entitled tpraliminaryinjunction prohibiing the
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enforcement of the andliscrimination and information dissemination provisg@ending the
resolution of this litigation.

2. Fetal Tissue Disposition Provisions

The Court turns next to the fetal tissue disposition provisitmarguing thathe balance
of harms weighs in its favor, PPINK primarily relies on the presumed harmidiazs from a
substantive due process violation discussewv@bThe Statefor its part, focuses on the same
harm discussed above regarding the cost of enjoinimpdetically enacted laws, as well how an
injunction will prevent the State from providing enhanced dignity to fetal tissuehih&tate
believes is warrantedLastly, the parties dispute how the Court should weigh the financial harm
the fetal tissue dposition provisions will cause PPINK.

The Court views the parties’ generalized harms as essentially equisK BRorrect that
there is a certain level afreparableharm that flows from every constitutional violation, yet the
State is correct that has a legitimate interest @mforcingdemocratically enacted law#s to the
financial impact these provisions will have on PPINK, the evidence reveathdlatill increase

the annual cosif disposing fetal tissuedm its current level(Filing No. 572 at 34). Although

not an overwhelming sum, it will undoubtedly havienancialimpact on PPINK ang@ossiblyits
patients Given this, the balance of harms weighs slightly in PPINK’s faWdoreover, aso the
public interest considerations, for the same reasons discussed above, theseationsidenot
preclude an injunction given thidite fetal tissue disposition provisioaielikely unconstitutional.

See Joelner378 F.3chat 620.

8 Given the Court’s ultimate weighing of the factors, the Coeed not resolve whethtre financial harm to PPINK

is irreparable. SeeFiling No. 57 at 1{arguing that the financial harm is irreparable because the State is “protected
from damages liability by the Eleventh Amendmentgven if it is not, PPINK would be entitled to a prelivary
injunction.
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With the foregoing analysis in mind, the Court must agaigh[] the balance of potential
harms on &sliding scaléagainst the movatt likelihood of successhe more likely he is to win,
the less the balance of harms must wemghis favor; the less likely he is to win, the more it must
weigh in his favof. Turnell, 796 F.3d at 662The sliding scale analysis is more difficult with
respect to the fetal tissue disposition provisions thaa regarding the other two challenged
provisions. Critical to the Court’s analysis is the Seventh Circuit's remthde “[t]he sliding
scale approach is not mathematical in nature, rather it is more propedgtehniaed as subjective
and intuitive, one which permits district courts to weigh the competing coasales and mold
appropriate relief.” Stuller, 695 F.3d at 678 (citation and internal quotation marks omitted).
“Stated another way, the district court ‘sit[s] as would a chancellor in éaqumityweighs all the
factors, ‘seekingt all times to minimize the costs of being mistakehd” (quotingAbbott Labs
971 F.2d at 12).

That saidPPINK is likely to succeed on its substantive due process challenge taathe fet
tissue disposition provisions and the balance of harms wlieit slightly, in its favor. Given
PPINK'’s likelihood of success, it does not need the balance of harms to wegfawor in order
to be entitled to an injunction. But it does. Accordinglys clear that PPINK is entitled to a
preliminary injunction prohibiting the enforcement of the fetal tissue disposition provisions
pending the resolution of this litigation.

In sum, the Court has “weigh[ed] all the factors” and sought “at all times to maiime
costs of being mistaken.’Stuller, 695 F.3cat 678 It has done so in light of the Supreme Court’s
warning that “injunctive reliefs an extraordinary remedy that may only be awarded upon a clear
showing that the plaintiff is entitled to such relieWinter, 555 U.S. at 376. Nevertheless, PPINK

has demonstrated that it is entitled to the injunction it seeks.
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V. CONCLUSION

The United StatesSupreme Courhas stated in categorical terrtigat a state may not
prohibit any woman from making the ultimate decision to terminate her pregnancy bability.

It is clear and undisputed that urigbe v. WadandPlanned Parenthood ofeSPa.v. Caseyare
overturned by the United States Supreme Court, this Court is bound to follow that preceent
the rule ofstare decisis See Caseyg05 U.S. at 870, 112 S.Ct. 27&tating that the doctrine of
stare decisigequires reaffirmance dRoe’sessential holding recognizing a woman'’s right to
choose an abortion before fetal viabilitiy) KB Mgmt.Corp. v. Burdick 954 F.Supp.2d 900 (D.
N.D. 2013)(“[n]o judge in the United States can overmi@e v. Wadeonly the Supreme Court
can do so”)Sojourner v. Roemer72 F. Supp. 930, 932 (E.D. La. 1991).

PPINK has clearly demonstrated that the -drgcrimination provisions and the
information dissemination provision should be enjoined pending resolutiors ditithation. 1t is
likely to succeed on the merits of ithallenges to these provisioas the antdiscrimination
provisions directly contravene wedbktablished law that precludes a state from prohibiting a
woman from electing to have an abortionoprto fetal viability. Similarly, the information
dissemination provision is likely unconstitutional as it requires abortion providersve\cfalse
information regarding the andliscrimination provisions to their patients. PPINK faces irreparable
ham of a significantly greater magnitude if these provisions are not enjoined thdacintoy
the State.

Second, PPINK has persuasively shown that the fetal tissue disposition provisions do not
further a legitimate state interest and thus are likely nst¢tational. This, when combined with
the fact that the balance of harmeighs slightly in PPINK’s favor, leads to the conclusion that

PPINK is also entitled to an injunction with respect to these provisions.

29


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126316&originatingDoc=I043dcaf6f2bf11e28503bda794601919&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992116314&originatingDoc=I043dcaf6f2bf11e28503bda794601919&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992116314&pubNum=708&originatingDoc=I043dcaf6f2bf11e28503bda794601919&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126316&originatingDoc=I043dcaf6f2bf11e28503bda794601919&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)

Accordingly, PPINK’s Motion for Preliminarinjunction isGRANTED. (Filing No. 7))
Pursuant to Federal Rule of Civil Procedure 65(d), the CA&BUES A PRELIMINARY
INJUNCTION prohibiting the State from enforcing the following prowiss of HEA 1337: the
antidiscrimination provisions, IndnaCode 88 1634-44, 1634-45, 1634-46, 1634-4-7, 16
34-48, the information dissemination provision, igoh Code §16-34-21.1(a)(1)(K), and the
fetal tissue disposition provision®ecausdhe State has not disputed PPINK'’s position that the

State will not incur monetary damages from an injunction, PPINK need not post a bond.

SO ORDERED.

Date:6/30/2016 QX‘M@ O"“"\QM&

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana
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