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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

MEGAN AROON DUNCANSON,
Plaintiff,
No. 1:16¢cv-00788SEB-DML

V.

WINE AND CANVAS IP HOLDINGS LLC,
et al.

N N N N N N N N N N

Defendants.

ORDER ON PLAINTIFF'S MOTION SFOR SUMMARY JUDGMENT (DKT. 206)
AND FOR LEAVE TO FILE EXCESS PAGES IN SUPPORT (DKT. 202)

Plaintiff Megan Aroon Duncanson (“Duncanson”) sued a congefitndiana
limited liability companies and two of their chief members dicefs (®llectively,
“Wine and Canvas”) under the Copyright Adt1976 17 U.S.C. 8§ 10&t seq(“the
Act”), for direct, vicarious, and contributory copyright inigement. Now before the
Court is Duncanson’s motion for summagudgmentseeFed. R. Civ. P. 5p which
Wine and Canvas has failed to respdparl. the reasons explained below, the motion is
denied Duncanson has also moved for leave to file an oversizedimsepport of
summary judgment, which we grant without further discus$@eS.D. Ind. LR. 7-
1(e)(2).

Background

The facts ar@eincontestedo the extent supported by admissible evide&cb.

Ind. L.R. 561(f)(1)(A), though we construe them in the light most favogablthe

nonmovantsS.D. Ind. L.R. 56L(f)(1)(C). Wine and Canvas comprises one head and
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thirteen memberd’he head i®Vine and Canvas IP Holdings LLC (“8&AC Holdings”)
The membergcollectively, “the LicenseesareWine and Canvas Development LLC
(“W& C Development”), based in Indianapolis, Indiana, and eleven EaCls doing
business in a different American citgincinnatj Columbus, and Dayton, Ohio; Des
Moines, lowa; Detroit, Michigan; FoWWayneand South Bend, Indiana; Las Vegas,
Nevada; Odessa, Texas; Portland, Oregon; andrfBantisco California We will refer
to each of these by “&/C” and the city in whicht operats. There is also “V&C Napa
Sonoma,for the Napa and Sonoma Valleys in California.

Aptly named, Wine and Canvas offers its patrons the opptrtianpaint while
drinking alcohol.Specifically, the Licensees are in the business of offéialasses,”
advertigd to the public, in which “students” pay a fee to the Licenseeceive group
instruction in reproducing a certain “Featured Paintmgivided by the Licensaghile
drinkingand socializing with other studenidie instruction is provided Byine and
Canvas paintersvhoare independent contractors of the Licenséks.Featured
Paintings for upcoming Licensee classes are publishededWitie and Canvas website,
www.wineandanvas.comAt the conclusion of each class, the Licensee often posts
photos of students displaying their paintings to the Licesdéatebook page.

W&C Holdingsoperates like a franchisor, licensing the Wine and Canvasl bban
the Licenseeas well as maitaining a portfolio of paintings from whichLacensee may
choose its Featured Paintings. A Licensee may also select anatwirkWW&C Holdings's

portfolio for use as a Featured Painting so long/&€ Holdings approves the work



beforehandW&C Holdings receives an 8 perceanyalty from each Licensee class,
except those held B}/&C Development and W&C Columbus.

At the times relevant here, the Wine and Canvas busineesemanaged in part
by Tamara McCracken (also known as Tafcatt, here “McCracken”) and Anthony
Scott (“Scott”) As “Art Director” for W&C Holdings, McCraken curatedts art
portfolio and approved or rejected eaftportfolio paintings submitted by the Licsees
for use as Featured Paintings. McCracken was also a mariaj@&@Development.
Scott was the president and a managaW&C Development, the managing member of
W&C Holdings, and a manager of each Licensee during its fiestiy@xistence. As the
managing member &W&C Holdings, Scott oversaw its daily operations)udang
oversight of the Licensees. McCracken and Scott shared prdhes of W&C Holdings,
which, as already noted, receives a royalty froastLicensee clags

Duncanson is a Floradartist who paints original work§he has been active at
least since 2006Her art is marketedn the Internet, and may be found on Duncanson’s
personal websitess well as/arious sociahetworking websites, including Pinterest and
Facebook.

By mid-April 2012, Duncanson had become aware Lhagnsees were usinghat
appeared to bieer works as Featured Paintings in their classes. On April0ll@, 2he
sent an email to McCracken and othersf which Scott was made awafegquest[ing]
that [they] cease andesist using any of [her] images for profit or fofit,” adding that

it was “not only immoral but also illegal and violate[d] imtational copyright laws.”



Ex.1 4, at 10.The email included links to Duncanson’s personal websites and Facebook
gallery, but did not identify specific paintings used by specifiehsees.

On February 7, 2013, McCracken received a secemdiefrom Duncanson
alleging copyright infringement by Wine and Canvas. On Feprudr2013, McCracken
forwarded to the Licensees, er words, “four pictures of paintings that were replicated
by contracted artists employed by Wine and Canvas. These paitdok almost
identical to the original artwork . . . .” Ex. 34 at 1.The four pictures showed replicas of
four of Duncanson’s original workét some time befor&ebruary 21, 2013V/&C
South Bend notified Scott that Duncanson had commented\8xGaSouth Bend
Facebook photo that she was “VERY upset at this company ‘Win€andas].] . . .

They have numerous locations all acritss country using m[y] . . . [p]ainting[s] and
other artists[’] work without our permission[.]” Ex. 8, at 3.

On or abouMay 12, 2014, McCrackereviewed a copy of a complaint filed by
Duncanson in the United States District Court for the Middle iDistf Florida for
different acts of infringement by different Wine and Canvasaiéis than those
complained ofn this caseSee6:14-cv-00704PGB-KRS (M.D. Fla.).But the complaint
in that case did include reproductions of some of the works nowtin s

This lawsuitis an action to recover for dozens of acts of infringement by Wide a
Canvas ovea period of three year$he infringements alleged are, so to speak, of three

generations. Duncanson maintains Mae and Canvas painterepied her original

L All freestandingEXx.” citations refer to the exhibits attached to Duncanson’s motion for
summary judgment at Dkt. 206.



works and presented theopiesasFeatured Painting® students at Licesee classes
the firstgeneration copies.e., the painters’ copies of Duncanson’s origins¥éne and
Canvas students would then receive instruction from WhdeGanvas painters
reproducing the Featured Paimg$r-the secondjeneration copies.e., the students’
copies of the painters’ copidsinally, Licensees would post pictures of its students
holding their paintings to the Licensees’ respective Facepeggs—the thirdgereration
copiesj.e., the Licensees’ copies of the students’ copies of the paictgrgs.The
Featured Paintings, that the firstgeneration copiesvere either approved by
McCracken or selected by McCracken for inclusiof&C Holdings'’s art portfolio.

Duncanson’somplaint contains thirtgix counts,Count 11 having been
withdrawn,Dkt. 75,each alleging infringement of Duncanson’s copyrights in aifspec
painting by a specific Licensee class on a specific dateetach ofthese counts,
Duncanson seeks to hold the named Licensee directly liablleefdirstgeneration
copying,contributorily liable foreach act ofecondgeneration copying by each student
in attendance at the classmddirectly liable for the thiregeneréion copying. Further,
under each of these counts, for each separate act of infemgeDuncanson seeks to
hold W&C Holdings, McCracken, and Scott vicariously liableefie are also two further
counts on which liability has been determined by defaultxpkined below.

These ar¢he tenworks in suit, cited by title, date of first publication, caght
registration number, and effective date of registra@riobling Joy(Nov. 16, 2006),
VA0001860451 (Mar. 2, 2013Rirds of a FeathefAug. 30, 2008)YA0001872072

(Aug. 14, 2013)Fine Wine(June 5, 2007), VA0001872069 (Aug. 13, 20jst Snow



Fall (Sept. 27, 2012), VA0002037544 (Feb. 29, 2008)t Westin Published Paintings
2008(Jan. 1, 2008), VA0001905186 (July 30, 208)ring ShinéJune 3, 2011),
VA0001872068 (Aug. 9, 2013J;ropical Energyin Published Paintings 200@an. 1,
2006), VA0001860474 (Mar. 2, 2013)ropical GoodbydJuly 13, 2012),
VA0001951595 (Feb. 27, 2015)wisting LovgNov. 5, 2011), VA0001872071 (Aug. 9,
2013; andVisionary Delight(Nov. 14, 2012), VA0001965292 (June 14, 2015).

We take judicial notice of the registration information Forst Snow Fall see
Turina v. CrawleyNo. 10 C 4292, 2012 WL 568050, at *3 (Feb. 16, 2012) (ontpfan
summary judgmet motion, taking judicial notice of plaintiff s copyrightgistration)
(citing Island Software & Comput. Serv. Inc. v. Microsoft Co4d.3 F.3d 257, 261 (2d
Cir. 2005)), for, at the time Duncanson filed her initial conmiléo which she attached
the registration certificates on which she now relies), thistragon application was still
pending before thenited State€opyright Office.SeeSecond Am. Compl. (SAC) { 15.

We also take judicial notice th@itopical Energyappears to have been registere
twice, once as part of tHeublished Paintings 200&ollection cited above, and once as a
freestanding work, first published September 14, 2006,004910928 (Sept. 23, 2013).

Finally, we take judicial notice of the registrationTafisting Lovewhich
Duncanson has not included in her statement of undisputisdofakcer evidentiary
designationsSeeEx. 1.The Copyright Office in fact reports two registrations for two
paintings,Twisting Love 200@ndTwisting Love 2011both registered within foudays
of each other and both credited to Duncanson. The Copyrighe@éorts no other

registration for ay otherwork titled Twisting LoveWe have given the registration



informationfor the laterpublished workTwisting Love 2011butthe choice makeso
difference to Dunaason’s case

The operative complaint was filed on July 13, 2016. Dkt. 27. Duno&swtion
for summary judgment was filed on December 22, 2017. Dkt. 286@iscussed further
below, the Clerk entered the default of five LicenseeBecember 27, 2017. Dkt. 211.
After receiving a onenonth extensiof time in which to respond to the instant motion
Dkt. 225, Wine and Canvas failed to respondh®/new deadline d¥ebruary 23, 2018,
instead filing a motion for a second extension on April2IA,8, nearly two months later.
Dkt. 239. We denied the motion the next day. Dkt. 240. Duncasisoméspondetb
summary judgment motion is now ripe for decision.

Standard of Decision

As the Seventh Circuit has explained succinctly,

A motion for summary judgment is a contention that the
material facts are undisputed and the movant is entiled
judgment as a matter of laBeeFed.R.Civ. P. 56(a). The
party pursuing the motion must make an initial showing that
the agreedipon facts support a judgment in its favBee

Rule 56(a) & (c)(1)Celotex Corp. v. Catretd77 U.S. 317,
323-24 (1986) Where, as here, the movant is seeking
summary judgment on a claim as to which it bears the burden
of proof, it must lay out the elements of the claim, cite the
facts which it believes satisfies these elements, and
demonstrate why the record is so mked as to rule out the
prospect of a finding in favor of the nomovant on the claim.
See Reserve Supply Corp. v. Owe@isrning Fiberglas

Corp,, 971 F.2d 37, 42 (7th Cir.1992). If the movant has
failed to make this initial showing, the court is obligated t
deny the motionSee Johnson v. Hix Wrecker Serv., 1661
F.3d 658, 662 (7th Cir.2Q).



Hotel 71 Mezz Lender LLC v. Nat'l Ret. Fu@d@8 F.3d 593, 601 (7th Cir. 2015)
(additional citations omitted).

Under our local rule, the nonmovant’s failure to respond torthreant’s statement
of material facts not in dispute constitutes the nonmosatmission of those facS.D.
Ind. L.R. 561(f)(1)(A). The Seventh Circuit has “consistently held that a failure to
respond by the nonmovant as mandated by the local ruletssnesah admissioh.Smith
v. Lamz 321 F.3d 680, 683 (7th Cir. 2003) (addressing N.D. lIl. tenpart) (citing
Michas v. Health Cost Controls of lll., InRQ09 F.3d 687, 689 (7@@ir. 2000). This
failure does not, however, result in a default judgment for thvant.Smith ex rel. Snht
v. Severnl29 F.3d 419, 42&’th Cir. 1997). Reasonable inferences from the admitted
facts must still be drawn in the nonmovanfavor,id., alsoS.D. Ind. L.R. 561(f)(1)(C),
and “[t}he choice between reasonable inferences from facts ig fupation.” Smith 129
F.3d at 426Thedefaultadmission of the movant’s facts simply “[rleduc[es] the pool
from which these inferences may be made . Id..”

Analysis

We begin with liability before proceeding to damages. Theliiglof certain
Licensees igstablished by default. But as to the remaining Defendantgaddsan has
not shown the absence of genuine disputes of material facth&vefore do not reach the
guestion of those Defendants’ damages. As to the defautteddees, we find
Duncanson’s damages are genuinely disputed. However, Duméainsation has
established certain material facts in her favor beyond gerdigpute; we note these in

concluding.



l. Setting Aside Defaulted DefendantsyVhether Any Named Defendants Are
Liable for Infringeme nt Is Genuinely Disputed

As a preliminary matterhe Clerk has already entered the default of five Wine and
Canvas LLCsto wit: Dayton, Detroit, Fort Wayne, Las Vegas, and Napa Sonokta. D
211.“Upon default, the wellpleaded allegations of a complaint relating to liability are
taken as true.”¥LM Food Trading Int’l, Inc. v. lll. Trading Cp811 F.3d 247, 255 (7th
Cir. 2016) @lteration restored) (quotirigundee Cement Co. v. Howard Pipe & Coete
Prods., Inc, 722 F.2d 1319, 1323 (7th Cir. 1983)). “Once the default is ashadal, and
thus liability, the plaintiff still must establistdr] entittement to the religg]he seeks.

Id. (quotingin re Catt 368 F.3d 789, 793 (7th Cir. 2004As to these defaulted
Defendants, then, we take Duncanson’s motion for summary pragis a motion for
default judgment under Federal Rule of Civil Procedure 55(8&e VLM Food811
F.3d at 255But, as explained below, Duncanson fails here to establish tiégraant to
thereliefshe seekas a matter of law. Thuthese matters wilbe determined after a
future hearingpn a motion for default judgmerggeFed. R. Civ. P. 55(b)(2A\)—(D), or
else on a subsequent motion for summary judgment.

Section106 of the Act vests six “exclusive rightsi’copyright holdes. 17 U.S.C.
88 106(1H(6). Three are relevant here: the rights “to reproduce thgrighted work in
copies. .. [,]” “to prepare derivative works based upon theragpgd work[,]” and “to
display the copyrighted work publicly[.]d. 88 106(1}(2), (5).SeeSAC 162.
Duncanson'’s suit doesot requirestrictly distinguishingpetween the Subsection 1

reproduction right and the Subsection 2 derivation righipaaegly, we do not decide



wheter the alleged infringements are properly characterigétbpies” or as “derivative
works.” Seel7 U.S.C8 101,parasl10,14. The Subsection 5 display right protects both.
Conrad v. AM Cmty. Credit Unioi50 F.3d 634, 637 (7th Cir. 2014).

We considefirst what infringements are conclusively established bydherd.
We proceed to consider which Defendants may be liable for, thugson what theories.

A. What Infringements?

To establish copyright infringement under the Act, a plaintifist prove “(1)
ownership of a valid copyright, and (2) copying of constituegrnehts of the work that
are original” MuhammaéAli v. Final Call, Inc, 832 F.3d 755, 760 (7th Cir. 2016)
(quotingPeters v. Wes692 F.3d 629, 632 (7th Cir. 2012)).

As for the first element, “[g]lenerally, copyright protection lmegat the moment of
creation of ‘original works of authorship fixed in atangible medium of expression|[.]"”
JCW Invs., Inc. v. Novelty, Inel82 F.3d 910, 914 (7th Cir. 2007) (quoting 17 U.S.C.
102(a)). “Fixing” occurs‘ when[the work’'s]embodiment in a copy. .is sufficiently
permanent or stable to permit it to be perceived, reproducethemise communicated
for a period omore than transitory duration.ld. (Quoting 17 U.S.C. § 10para. 20)A
certificate of copyright issued by the Copyright Office withuefyears of the work’s
first publication is “prima facieevidence™ of the copyright’s validityd. (quoting 17
U.S.C. 8§ 410(c)). The evidentiary weight to be accordedcetificate of copyright]
made thereatfter shall be within the discretion of the ¢aliftU.S.C. § 410(c).

Duncanson’s ownership of valid copyrights in the works in asitset forth in her

statement of material facts not in dispute, has been “adimiitbout controversy” by

10



Wine and Canvas$S.D. Ind. L.R. 561(f)(1), (f)(1)(A), and is amply supported by the
registration records submitted by Duncanson, Dkt. 1. Bkholgh copyrights in only
someof the works were registered within five years of first pudilan Spring Shing
Birds of a FeatherTropical GoodbyegVisionary Delight andFirst Snow Fal). No facts

in the record support a contrary inferen&ecordingly, we find Duncanson has satisfied
the first element of infringment as a matter of law.

VNI

As for the second element of infringemeéithpying” “is used in two senses.”
Runstadler Studios, Inc. MGM Ltd. P’ship 768 F. Supp. 1292, 1296 (N.D. Ill. 1991).
Copying as a factual mattetthat is, the fact “that defendant was aware of plaistiff
work and relied upon it in creating” the accused wmtk—“may be proven by direct
evidence,"JCW Invs., Incv. Novelty, InG.482 F.3d 910, 915 (7th Cir. 2007), “such as an
admission of copying[.]Peters 692 F.3d at 633. Where that is unavailafaetual
copying may be proved by showing “(1) ‘that the defendant had & tomity to copy
theoriginal (oftencalled “access”)’; and (2) ‘that the two works asalistantially
similar,” thus permitting an inference that the defendant actuallgajpg the original.™
MuhammaeéAli, 832 F.3d at 761 (quotiriReters 692 F.3d at 633

But “[n]ot all copying . . . iopyright infringement.Feist Publ’'ns, Inc. v. Rural
Tel. Serv. Cq499 U.S340, 361 (1991):Copying” in the legal sensethat is,improper
appropriatiorof another’s work constituting actionable infringememéquireshe
additionalshowing of “substantial similaritgs a ma#r of law . . . demonstrat[ing] that

the defendant’s copying extended to the plaintiff's potide expression.Stillman v.

Leo Burnett Cq.720 F. Supp. 1353, 1358 (N.D. Ill. 1989) (discusgitayi, Inc. v.N.

11



Am. Philips Elecs. Cp672 F.2d 607 (7th Cir. 198&uperseded by statute in
nonrelevant pait
In sum,

proving the basic tort of infringement simply requires the

plaintiff to show that the defendant had an actual oppdytuni

to [and did]copy the original (this is because independent

creation is a defense to copyright infringement), and that the

two works sharenough unique features to give rise to a

breach of the duty not to copy anathavork.
Peters 692 F.3d at 6334. See also Incredible Techs., Inc. v. Virtual Techs., #@0
F.3d 1007, 1011 (7th Cir. 2005) (citidgari, 672 F.2d at 614As a matter of
terminology, vihen used to prove factual copying by inference, the “lead@agise on
copyright law,”Schrock v. Learning Cue Int’l, Inc, 586 F.3d 513, 523 (7th Cir. 2009),
refers to “substantial similarity” as “probative similigti” 4 Melville B. Nimmer &
David Nimmer,Nimmer on Copyrigh§ 13.01[B] (quoting Alan LatmarfProbative
Similarity” as Proof of Copying: Toward Dispelling Some Myith&opyright
Infringement 90 Colum. L. Rev. 1187 (1990)). To avoid confusion, we will too.

We begin with factual firsgeneration copying. Predictablietre are no

admissions from Wine and Canvas painters that they in fact comedbtlks in suit.
Scotttestifiedin open court in the Florida lawsuit that Wine and Canvas paintdrs ha
“copied” Duncanson'’s adfter seeing it on Pintereg&Ex. 35 105:7, 126:9, but a
reasonable jury would not be compelled to accept hisresy asconclusive Among

other reasonghere is no way of knowing to which of Duncanson’s works Scat w

referring. Areasonable inference arises that Scott’s testimony wagtedtin scope to

12



some or all of the works in suit in the Florida case, which did natrepass all the
works in suit hereCompare6:14-cv-00704PGB-KRS (M.D. Fla.), Dkt. 36 11 149
(operative complaint at time of Scott’s testimamwith SAC  15See Tank v.-Mobile
USA, Inc, No. 1:12¢cv-10261,2013 WL 4401375at *5 (N.D. Ill. Aug. B, 2013) (citing
Facebook, Inc. v. Teachbook.com LI8T9 F. Supp. 2d 764, 771 (N.D. Ill. 2011))
(permitting judicial notice of docket entries in other cases)

McCracken’s February 14, 2013 @il to the Licenseds alsodirect evidencef
copying,but similarly inconclusiveMcCracken wrote that she had “attached four
pictures of paintingghat were replicatedy contracted artists employed by Wine and
Canvas. These paintings look almost identical to the origirtaiork they found on
Pint[e]rest @ another website.” Ex. 34, at 1.Attached to McCracken’s-mail are
apparenteproductions of three of the works in slithe Wine Twisting Love and
Bubbling JoyBut it is unclear whether McCracken was reporting her own evaluafio
the works’ simliarity (which may be probative of factual copying but is far from
conclusiveof it), orinadmissible hearsay admissions of copymage by Wine and
Canvas painters to McCracken or someong eldte result®f anindependent
investigationmade by McCraakn or someone else

So, having failed to establish factual figéneration copying conclusiveby
direct evidence, Duncanson must establisly inferenceacceslus probative

similarity.

13



As for accessDuncanson’s art was available for viewing online to anyone avith
Internet connection, and Scattd McCrackemdmitted that Wine and Canvas painters
were able to access Duamson’s paintings on Pinterest amither websites.

As for probative similaritywe proceed from the position thah this plaintiff's
motion for summary judgmenie will consideronly infringement claims for which we
are able to establish beyond genuine dispute thatilbgedfirst-generation copie§.e.,
those workslleged to beopiesof the works in suimade by Wine and Canvas painjers
are atually in the record before us. Those are as follows: Count 18sh§&i&C South
Bend forTwisting Love Count 14 against W&C San Francisco $mring ShineCount
21 against W&C Development f@&irds of a FeatherCount 31 against W&C San
Francisco foBirds of a FeatherCount 32 against W&C Portland f@Qut Westand
Count 35 against W&C Portland f¥lisionary Delight

For eaclof thesecounts with the exception d€ount 13 against W&Gouth
Bend forTwisting Love Duncansorsupplied toeachLicenseea screenshaif the
Licensee’son-line calendar showing the Featured Painting for a particular class, and
obtained the Licensee’s admissitratthe calendar entry was a true and correct
representation of the Featured Painting for that dramasexample, here is the calendar

entry corresponding to the infringement charged in Count 14:

14



Ex. 32, at 18As the calendar entries were managed by McCracken or at leasteapprov

by her, we may bsure that the works appearing in the calendar entries were the one

actwally used as Featured Paintings and were includéteiiVine and Canvas portfolio.
As to Count 13 against W&C South Bend Tawisting Love Duncanson supplied

to W&C South Bend an enlarged segment of a photo ptstde Licensee’s Facebook

pageshowing a painting hanging on the wall in the background, atadnalthe

Licensee’s admssion that the painting picturedas actually used as the Featured

Painting in the class sued on in Count 13:

Ex. 12, at 13.

15



But for every other count of the complaint not alreddtermined by default, we
cannot say that any reasonable jury would be compelled ttudartcat what
Duncanson calls the firgieneration copies actually aech Forexample, in a number
of instances Duncanson has obtained the admission of a leci#radea certain work was
the Featured Painting for a particular clagsit the work supplied to the Licensee for
admission appears to be Duncanson’s origiRat exampleDuncanson obtained the
admission oiV&C Columbushat the work below was the Featufeainting for its April

11, 2013, classas charged iount 1:

Ex. 16, at 2For comparison, here is what Duncanson clasiser originalSpring Shine

16



Ex. 1, at 4To all appearances, apart from minor differences in forngattirese two
representations are not merely probatively or substantiaillas, butidentical There is
no doubt thatunless requested and permitted to be withdréwenl.icensee’s admission
“conclusively establishig]” that Spring Shinevasthe Featured Paintinfpr the
Licensee’sApril 11, 2013, class. Fed. R. Civ. P. 36(b). But proof of intermipy is not
the same as proof of copying.other wordsPuncanson must show that a copy was
adually madeby a Wine and Canvas paint8&y conclusively establishing her original
works as Featured Paintings, she has failed to do so.

In some cases, the Licensediscoveryrespondent wasot taken in by

Duncansors stratagemFor example, here is a request for admission propounded to

17



W&C Cincinnati in connection with Count 19, apparently coriteg Duncanson’s

original Tropical Goodbygtogether withthe Licensee’s response:

Request No. 2, The image below is a true and comect representation of the “Featured

Painting™ painted at & Wine and Canvas event vou held on or about June 28, 2014,

Response No. 2 This painting is not the actual painting we used on the calendar. This is

similar however it is not that actual painting. so DENY.

Ex. 14, at 2. As the Licensee’s respondent points out by implicahis is not the
Featured Painting sued on in Count 14, but an actual reprodotftamcanson’s

original:

18



Ex. 1, at 6But Duncanson'’s briefing elides this distincti@@ompareBr. Supp. 12
(“[W&C Cincinnati] held an event on June 2814,where the featured painting was a
rendition of and similar tthe painting depicted [above].Withid. at 34 (“A sideby-side
comparison of the featured painting usedW&C Cincinnati] at its June 28, 2014 class
(Count 19) withDuncanson’dropical Goodbyalemamstrates substantial similarity
between the worky. As will be noted, the Licensee of course never admitted that the
June 28, 2014, Featured Painting “was a rendition of’ Duncénsaoiginal,id. at 12,
still less that Duncanson’s original was “the featured paintiad bg[W&C Cincinnati]
at its June 28, 2014 class. .”Id. at 34.

In still other cases, the Licensee has flatly denied that&uwson’s original was a
Featured Painting, whereupon Duncanson has simply supplsithuan alleged third
generation copy (that is, a Facebook photo showing Wine and £stiokents displaying

their paintings) and asked us to infer firmhd secondjeneration copyings a matter of

19



law from the thirdgeneration copy. For example, in connection with Count 30,
Duncanson propounded the following request for admission t&€\V&s Moines,
apparently containing Duncanson'’s origiBalds of a Feather

Bequest Wo. 1. The image below dis a truse and correct

representation of the painting you referred to as “Birds on a Line.”’

Besponse No. 1 Deny.

Ex. 20, at 2. Here is an excerpt from Duncanson’s designated ohgagdng the

accused works and the works in suit dijeside:

20



Ex. 39, at 3. Duncanson’s briefing, however, again simply etliadistinction “A side
by-side comparison of the featured painting use@W§C Des Moines]at its November
14, 2014 class (Count 30) wibuncanson’8irds of a Feathedemonstrates substantial
similarity[.]” Br. Supp. 36. As will be noted, Duncandoasput nothingat allin the

record whichpurporsto be ‘the featured painting used py¥/&C Des Moinesht its
November 14, 2014 class . .”Id. Rather, she has suppliad with an alleged third
generation copy dBirds of a Featherand then asks us to work our way up the chain of
copies connecting Duncanson’s original to the Facebook phote &ly inference-and

by an inference whichny reasonable jurywould be compelled to make.

Further even where we have taken a figetneration copy as established for the
purposes of a specific count against a specific Licensee dpecific class, we are unable
to take that firsigeneration copy as established for all purpase® all countsFirst,
Duncanson has designated no evidence compelling the infateaicbecause one
particular Licensee used one particular fgeheration copy of a Duncson original as a
Featured Painting, therefore every Licensee alleged to hiaveged copyrights in the
same original used the same figetneration copy as its Featured Painting. Second,

Duncason has designated evidence tiratact,tends to show theontrary. In her
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February 14, 2013-mail to the Licensees, McCracken stated that “[she] had]ehfew
art submissions th[at] month with paintings that look like” the fDuncanson originals
which McCracken attached to hemail. Ex. 341, at 1. Thisuggests that Duncanson
had received multiple submissions, that is, multiple gatefirst-generation copw® per
each Duncanson originalhe sideby-side comparisons below in connection with Counts
21 and 31 strongly suggest that at least two distiogtes oBirds of a Feathewere
used by Wine and Canvas.

In sum,with the exception of the counts identified at the oudséhis discussion
for which we are confident in having the alleged fgsheration copy actually in the
record before us, Duncanson’s copyimginference arguments are sim@\bridge too
far to be traversed oaplaintiff's motion for summary judgment. We by no means deny
that a reasonable jury could draw the inferences contended folerweonly that any
reasonable jury would be compelled to draw tloenthe record now before.us

The point is not merely academic. As already explained, urddre@unt of her
complaint, Duncanson seeks to hold the named Licensedylliable for the first
generation copying, contributoriliable for each act of secosgneration copying by
each student in attendance at the class, and directly liabheeftritdgeneration
copying. Further, under each of these counts, for each separatendienge ment,
Duncanson seeks to hold W&C Holdings, McCracken, and Scottousty liable.In
other wordsdl liability Duncanson seeks to impose @fine and Canvasecessarily
flows from provable firsigeneration infringemenbDuncaisoninvites us to imposthat

liability as a matter of law on theasis of a chainfonferencegdrawn in her favor,
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moored to a shaky evidentiary foundati@ecausehat is contrary to fundameal
summary judgment procedure and would impermissibly trencheojutir's exclusive
province, we must decline her invitation.

With that ground cleared, we proceed to consider whether Dsmicahaving
already shown access, has also established probative gynufahe firstgeneration
copies and her originals, showing factual copying as a nedttaw.

As to Count 13 againsW&C South Bend foiTfwisting Lovehere is the alleged

first-generation copyn the left,sideby-side with Duncanson’s originain the right

Ex. 12, at 13; Ex. 39, at 4. Though the reproduction oallegedfirst-generation copy is
small and blurry, it contains enough element$wifsting Lovehat are unlikely to be the
product of independent creation so as to give rise to a clingpieference that the

alleged firstgeneration copyist did in fact cogyvisting Love Of particular note, the
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heartshape formed by the twisting branches of the copy in fact refleetstle of
Duncanson'’s original more obviously than does the originaf,itgebngly suggesting
that the painter took Duncanson’s work, title andasla model.

As to Count 14 against W&C San FranciscoSpring Shinghere is the alleged

first-generation copy on the left, sitbg-side with Duncanson’s original on the right:

Ex. 32, at 18; Ex. 1, at Again, the reproduction of the alleged figgneration copis
of poor quality, but it admits of enough comparison with Rurson’s original so as to
establish factual copying beyond genuine dispute.

As to Count 21 against W&C Development Rirds of aFeather here is the
alleged firstgeneration copy on the left, sithg-side with Duncanson’s original on the

right:
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Ex. 4, at 5; Ex. 1, at 5. It appears nearly impossible that témdllcpy did not take
Duncanson'’s original for its model. Accordingly, this simieside comparison
establishes factual copying beyond genuine dispute.

As to Count 31 against W&San Franciscéor Birds of a Featherhere is the
alleged firstgeneration copy on the left, sitbg-side with Duncanson’s original on the

right:

Ex. 32, at 27; Ex. 1, at 5. The poor reproductbthe alleged copy notwithstanding, the
similarity here is just as striking as thatder Count 2Immediatelyabove, and similarly

establishes factual copying beyond genuine dispute.
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As to Count 32 against W&C Portland Out Westhere is the alleged first

generation copy on the left, sitbg-side with Duncanson’s original on the right:

Ex. 30, at 30; Ex. 1, at 10. Especially with respect to the unimopiebviously

representationafan- or peacockail-shaped element in the center, the probative
similarities between the two works are sufficient to estalféistual copying beyond
genuine dispute.

Finally, as to Count3against W&C Portland fovisionary Delight here is the
alleged firstgeneration copy on the left, sitbg-side with Duncanson’s original on the

right:
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Ex. 30, at 23; Ex. 1, at 7. As with the copie®ofls of a Featheexamined above, the

striking similarity between the two works establishesuaktopying beyond genuine
dispute.

Having established factual firgeneration copying by access plus probative
similarity for Counts 13, 14, 21, 31, 32, and 35, we proceetito@onsider whetheany
reasonable jury would be compelled to conclude Ehmicanson has established
improper appropriation, that is, “copying” and “substargiaiilarity” in the legal sense.

In the Seventh Circuit,

[a] “side-by-side” or “ocular” comparison is used to
determine whether two works are substantially similar.
[Wildlife Express Corp. v. Carol Wright Sales, @8 F.3d
502, 506 n.1 (7th Cir. 1994)The determination of
substantial similarity is made by using the oedinobserver
test, that is “whether the accused work so similar to the
plaintiff s work that an ordinary reasonable person would

conclude that the defendant unlall§ appropriated the
plaintiff s protectible expression by taking material of
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substancand value.” Wildlife Express18 F.3d at 509

(quotingAtari[, 672 F.2d at 61p. In other wordg, “two

works are substantially similar if ‘the ordinary observer,

unless he set out to detect the disparities, would be @dpos

to overlook them, and regard thagsthetic appeal as the

same.” |d. (quotingPeter Pan Fabrics, Inc. v. Martin Weiner

Corp, 274 F.2d 487, 489 (2d Cir.196QHand, J.)).
Landsted Homes, Inc. v. Sherm&05 F. Supp. 2d 976, 981 (W.D. Wis. 2002). We refer
to the sideby-side comparisons produced above without reproducing them here

“The questionin each case is whether thienilarity relates to matter that
constitutes a substantial portion of plaingffvorl.]™ Joint Comm’n on Accred. of
Healthcare Orgs. v. Greeley CGiNo. 14 C 102252016 WL 1450051, at *5 (N.D. Ill.
Apr. 13, 2016) (quoting Nimmer & Nimmesupra 8 13.03[A][2][a]). “It has been said
that this test does not involvarialytic dssection and expert testimonput depends on
whether the accused work has captlithe ‘total concept and fealf the copyrighted
work.” Atari, 672 F.2d at 614 (quotindrnstein v. Porter 154 F.2d 464, 468 (2d Cir.
1946);Roth Greeting Cards v. United Card C429F.2d 1106, 1110 (9th Cir. 1970)).
We are careful to separate the protectible expression fremrtprotectible idea of

Duncanson’s worksSeel7 U.S.C. 8§ 102(a)b); Atari, 672 F.2d at 63:415. The idea of
birds sitting in a tree, for examplis,of course unprotedtie. SeeAtari, 672 F.2d at 615.
What is protectables Duncanson’gxpression of that idea, to the extent of its originality.
See id.To be sure, “[there is no litmus paper test by which to apply the idgaression
distinction; the determination is necessarily subjectild. In considering what the

original constituent elements of a representational pajtia, we find instructive the

Seventh Circuit’s discussion of originality in photography:
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Federal courts have historically applied a generous standard
of originality in evaluating photographic works for copyright
protection. In some cases, the original expression may be
found in the staging and creation of the scene depicted in the
photograph. But in many cases, the photographer does not
invent the scene or create the subject matter depicted in it.
Rather, the original expression he contributes lies in the
rendition of the subject mattetthat is, the effect created by
the combination of his choices of perspective, angle, lighting,
shading, focus, lens, and so &eeRogersv. Koons 960
F.2d 301, 307 (2d Cir.1992) (“Elements of originality in a
photograph may include posing the subjects, lighting, angle,
selection of film and camera, evoking the desired expression,
and almost any other variant involved.”). Most photographs
contain at least some originality in their rendition. .
Schrock586 F.3dat5109.

As to Counts 21, 31, 32, and 35, our task is not difficult. Heeeaccused first
generation works are virtually identical to the correspondioxks in suit. It follove that
whatever is protectible in the works in suit has been teamesf to and duplicated by the
accused works. True, the accused works appear to have le@ereexwith appreciably
less artistry than the works in suit, particularly as to Co@at 32, and 35. But poor
copies still infringeSee Phoenix Entm’t Partners v. Rums=9 F.3d 817, 831 (7th
Cir. 2016) (dictum)Accordingly, a jury would be compelled to conclude that aimnairy
observer, unless she set out to detect the disparitsdethese accused works and the
works in suitwould be disposed to overlook them, and regard Hesthetic appeal as
the same.

As to Count 13, the question is only a little closer. Virtuallgrg artistically

meaningful element present in Duncansanigsting Lovehas been transferred to the

accused work, with the exception, as noted above, of the shdpelyanches. The
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accused work figures the branches in a clear fsbape that is not present in the original.
But “[v] ariants that result from tinkering with a copied form are davwavorks from

that form, and it is a copyright infringement to make or sell avatere work without a
license from the owner of the copyright on the work from whighderivative work is
derived” Bucklew v. Hawkins, Ash, Baptie & €829 F.3d 923, 930 (7th Cir. 2003)
(citinginter alia Pickett v. Prince207 F.3d 402, 4697 (7th Cir. 2000))And the

variance is so confined to this narrow element that no jpuidoconclude it alone
distinguishes the “total concepid feel” of the two workdAtari, 672 F.2d at 614

(internal quotations and citation omitted). Accordinglg find substantial similarity as a
matter of law.

As to Count 14, however, we find enough meaningful differeneasden
Duncanson’sSpring Shinend the accused work to preclude summary judgment in
Duncanson'’s favor. The quality of the reproduction of the accusddiwtre record is
guite poor. Nevertheless, it may be discerned that the styhe accused work is
somewhat more naturalistic thdrat of the work in suit. More notably still, the effects
created by the respective combinations of choices in lightvaglisg, and color are
appreciably different. Though mere use of a different color pairet mokeby itself defeat
substantial similaty, seeSilver Streak Indus., LLC v. Squire Boone Caverns, 4nt3
cv-00173RLY-DML, 2015 WL 3884605, at *4 (S.D. Ind. June 24, 2015) (Young, J.
(citing Novelty Textile Mills, Inc. v. Joan Fabrics Carp58 F.2d 1090, 1094 n.6 (2d Cir.
1977) (miscited as “7th Cir. 1977")), we conclude that a juryccénd the total concept

and feel of the two works sufficiently distinct to preclude mjament.

30



In sum, we find it beyond genuine dispute that Wine and Canvakepafactually
copied the works in suit in Counts 13, 14, 21, 31, 32, and 35ukfeef find it beyond
genuine dispute that Wine and Canvas painters infringed on Dumcsuiespyrights in
that is, unlawfully appropriated the protectible expmsaf, the works in suit in Counts
13, 21, 31, 32, and 35.

Having navigated firsgeneration copying as described above, we find our
analysis runs aground on the question of secand thirdgeneréion copying.As
already explained, under each count of her complBumcansorseeks to hold the
named Licensee contributorily liable for each act of seammgration copying by each
student in attendance at the class, and directly liable éahird-generation copying.
Further, under each of these counts, for each separate @aftingfament, Duncanson
seeks to hold W&C Holdings, McCracken, and Scott vicanpligsble. For each
generation of alleged infringement, liability derives fromvattde infringement in the
prior generation as its necessary, but not sufficient, condifioat is, the second
generation copies infringe only if the firgeneration copies do; and the thgeheration
copies infringe only if the secorgeneration copies do.

Theentire record upon which Duncanson would have us impesend and
third-generation liability as a matter of law consists of Facebook plpatsted by the
Licensees showing groups of unidentified students in theepsaaf painting or
displaying their firshed works. None of the photos purport to show every student in
attendance at a particular class, and in some,dasesanson has not even obtained a

binding admission that the persons pictured in the photos wdestjrall Wine and
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Canvas students. There is nothing other a reasonable irdangpermissibly drawn in
the movant’s favor that each person pictured in the photostipdnted the pictures
they hold, and in fact painted them at the Wine @advas class at the direction of the
Wine and Canvas painters. Many of the photos are smallygaitblurry, and many of
the persons pictured in them appear even smaller, grainéhlarrie—not to speak of
the pieces of canvas they hold, some of which appear to be nohanneatches of color.

As demonstrated above, copyright infringement requires patenk-by-work
analysis to establish factual and legal similarity. And impgpBability of any description
requires individualized determinatiogBeeColbert v. City of ChicagaB51 F.3d 649,50
(7th Cir. 2017) (citindHessel v. O'Hearn977 F.2d 299, 305 (7th Cir. 1992)
Duncanson'’s effort on summary judgment smacks too forcibly eEmeoceedings
collective punishment, and guilt by associatiboncanson has nondertakenand in
herstead we will notindertakethe individualized analyses required for her to prevail.
We express no opinion as to what a reasonable jury mightedegithis record. But we
are certain it cannot entitle Duncandonudgment as a matter of law on the the®she
advances.

B. Who Is Liable?

With only these firsigeneration infringements to stand on, however, Duncanson’s
liability case loses atif its force. As to the firsgeneration infringements, Duncanson
seeks to hold the named Licensee directly liable and W&CikigddMcCracken, and

Scott vicariously liable
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Duncanson has not demonstrated how the Licensees may kb dimébe for the
infringing activity of Wine and Canvas painters. Direct infangnt requires “volitional”
conduct by the defendant, or, more precisely, proximatsatiam of the infringement by
the defendanPerfect 10, Inc. v. Giganews, In847 F.3d 657, 66&7 (9th Cir. 2017)
(citing law of four circuits)Flava Works, Inc. v. GunteiNo. 10 C 6517, 2011 WL
1791557, at *23 (N.D. lll. May 10, 2011)citing law of two circuits) Duncanson has
not shown compelling evidence that the Licensees to any exiesed the Wine and
Canvas painters to produce infringing works. Indeed,abts tend to show the contrary:
to wit, that the Wine and Canvas painters’ infringements pegtéheir involvement with
Wine and Canvas, as the infringing works had to be paintedebfey could be
submitted for consideration as FeatuRaintings.

Duncanson’s case for vicarious liability similarly fails. “peevail on a claim for
vicarious copyright infringement, a plaintiff must establthat ‘the defendant has (1) the
right and ability to supervise the infringing conduct and (2yectfinancial inteest in
the infringing activity.”” GC2 Inc. v. Int'l Game Tech. PL@55 F. Supp. 3d 812, 824
(N.D. 1ll. 2017) (quotingPerfect 10847 F.3dat673). Duncanson has not shown
compelling evidence that these figgtneration copies wereqatuced under conditions
which W&C Holdings, McCracken, or Scott had the right or abibt superviseRather,
the facts suggest that the infringing copies were produckgh@ndently of Wine and
Canvas’s involvement and submitted to Wine and Canvasafielythey were produced.

In sum because Duncanson has failed to prove infringements wittn whined

Defendants had sufficient involvement, Duncanson is not nowleeintio summary
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judgment on any question of liability. The case for damagexywfke, falls with the case
for liability. However, “[i]f the courtdoes not grant all the relief requested bynjalion
[for summary judgment]it may entean order stating any material fact.that is not
genuinely in dispute and treating tlaet asestablished in the casé-ed. R. Civ. P.
56(g).Accordingly, we conclude with an order establishing as beyasplth the first
generation infringements identified above.

II. As to the Defaulted Licensees, Duncanson’s Entitlement to theelef She Seeks
Is Genuinely Disputed

As todefaulted Count® and 7Duncanson seeks her actual damages plus the
Licensee’s profitsSeel7 U.S.C. § 504(bXowever, Duncanson’s calculations of actual
damages are unsupported by the record. In her brief, shetbtttske “would have
earned $2 per customer had [a Licensee] entered into a higeagieement with her to
use her awork.” Br. Supp. 52. Duncansdhen calculates her damages by multiplying
the number of students at a specific class by $2. However2tfigu$e is not supported
by any cited evidence, not even Duncanson’s own affidavitordacgly, as to these
Counts, Duncanson’s damages are genuinely disputed

As to defaulted Counts &0, 15, 16, 18, 20, 22, 23, 26, 27, 33, 36, 37, 38, and 39,
Duncansorseeks maximum statutory damages, fully enhanced for itlfiin ge ment.
Seel7 U.S.C. 8§ 504(cHowever, Duncanson has not presented any evidence or
argument that the defaulted Licensees knew that their com@sanfringing or acted in
reckless disreayd of Duncanson’s copyrightSeeWildlife Express18 F.3d at 511

(standard). Accordingly, Duncanson’s statutory damagegeareinely disputed.
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Conclusion and Order

For the reasons explained above:

Duncanson’sviotion to Exceed Summary Judgment PagettismGRANTED.

Duncanson’sMotion for Summary JudgmeistDENIED, except that the

following material fact@areestablished beyond genuine dispute

1. The Wine and Canvas painter produced an infringing copyvdting Love as
charged in Count 13 of the operative complaint;

2. The Wine and Canvas painter produced an infringing copyrdé of a
Feather as charged in Count 21 of the operative complaint;

3. The Wine and Canvas painter produced an infringing copyrdé d a
Feather as charged in CouBtl of the operative complaint

4. The Wine and Canvas painter produced an infringing co@ubfWestas
charged in Count 32 of the operative complaint; and

5. The Wine and Canvas painter produced an infringing copysadnary
Delight, as charged in Count 35 of the operative complaint.

IT IS SO ORDERED.

Date: 9/30/2018 A, @MM

SARAH EVANS BARKER, JUDGE
United States District Court
Southern District of Indiana
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