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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

JAMES A. CIESNIEWSKI, et al, )
Plaintiffs, ))
V. ; No.1:16-cv-00817-JPH-TAB
ARIES CAPITAL PARTNERS, INC., et al, : )
Defendants. : )

ORDER ON PLAINTIFF’'S MOTION S TO COMPEL AND TO STRIKE
l.  Introduction
In the underlying action, Plaintiff James Gigswski alleges that Defendants Aries
Capital Partners, Inc. and the Palisades Defendantsrce and/or attempt to enforce judgments
without a legal basis. Ciesniewski claims tthegt Palisades Defendants acquire judgments from
businesses and employ Aries tovéee the judgments, and thaties engages lawyers and law
firms to collect the judgments. But accordingiesniewski, some of these collections efforts
run afoul of the Fair Debt Coliion Practices Act because oiak of a valid assignment from
the original business who won the judgmeand because the businesses had dissolved.
Ciesniewski calls the dissolved businessesddaanpanies.” A discovery dispute resulted
concerning the actions to enforce dead congzajudgments and the lawyers and law firms
involved.
After trying to resolve thigliscovery dispute via phone tsahnd email, as well as a

conference with the Magistrate Judge, theigs felt motions practice was necessary.

! The “Palisades Defendants” collectively msféo Defendants Asta Funding Inc., Palisades
Collection, LLC, and Palisas$ Acquisition XVI, LLC.
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Ciesniewski filed the instant motion to compel. Aries and the Palisades Defendants filed
separate responses. In responding to theomaind with the Court’s leave, the Palisades
Defendants filed a surreply, but Cieswiski filed a motion to strike ft. The Court now

considers both motions together, denCiesniewski’s motion to strik&i[ing No. 143, and

grants in part and denies in p&iesniewski’s motion to compelFifing No. 119] Defendants
shall have until July 16, 2019, to provide anypssive documents. Ciesniewski’'s request for
his attorney’s fees is denied.
[I.  Motion to Strike

Ciesniewski’s motion to strike argues theutt should strike thBalisades Defendants’
surreply because it relies on new and impropéatence. The surreply includes a declaration
from the Palisades Defendants’ vicesident of business developmeritiling No. 140]
Ciesniewski argues the Court didt grant the Palisades Defendaletave to file the supporting
declaration, and regardless, theldeation attempts to impropgrpresent legahterpretations

and conclusions as evidencéilihg No. 142, at ECF pp. 14&iting Good Shepard Manor

Found. v. City of Momen¢823 F.3d 557, 564 (7th Cir. 2003)

Ciesniewski's arguments are unpersuasivestFCiesniewski argues that “the proper
purpose of a [sur]reply brief is to reply, notpesent new evidence,” which is ironic given that
the Court permitted the surreply because Ciesniewski included a new argument in hiddeply. [
at ECF p. 4 The declaration evider is responsive to Ciesniewski’s new argument concerning
agency and sub-agency, and there is nothingrently improper about including it. Second,

though Ciesniewski asserts thag teclaration presents a legafjlument, Ciesniewski fails to

2 The progression of this discovery dispute sstgjthe parties and their counsel have become
sidetracked from the merits of this case.



point to supposed offending language. The declaration does not cite legal standards, and
contrary to Ciesniewski’'s contian, the declaration does not claim there is no agent or subagent
relationship. Rather, it properly provides testimonial evidence that may support that position.

[Filing No. 140, at ECF pp. 1-J2Third, the bulk of the matin to strike presents counter

arguments to those in the Palisades Defendantseply, meaning most of Ciesniewski’s motion

to strike is really a sur-surreplyFi[ing No. 142, at ECF pp. 2—3, 113}And unfortunately,

much of the Palisades Defendamtssponse to the motion to strilselargely a sur-sur-surreply.

[Filing No. 143, at ECF p..JL Enough is enough. The mati¢o strike is denied.

Il Motion to Compel

The motion to compel concerns Ciesniewslgfforts to certify a nationwide class.
Ciesniewski seeks “all documents responsive ted@iewski’'s] First Set of Discovery Requests
that relate to the issues of class size andéteork of attorneys reta@al to enforce judgments

on behalf of dead companies.Filjng No. 119, at ECF p..p Ciesniewski points to cases in

which courts have permitted similar pre-certifion discovery into the size of the potential

class. Filing No. 119, at ECF p. &iting Muha v. Encore Receivable Management, Inc., 236

F.R.D. 429, 43@QE.D. Wis. 2006)Lucas v. G.C. Serv'§P, 226 F.R.D. 328 (N.D. Ind. 20Q4)
Gray v. First Winthrop Corp.133 F.R.D. 39 (C.D.Cal. 199@ahorik v. Cornell Uniy.98

F.R.D. 27 (N.D.N.Y. 1983)Walker v. World Tire Corp., Inc563 F.2d 918, 921 (8th Cir. 1977)
McCray v. Standard Oil Cp76 F.R.D. 490, 500 (N.D. Ill. 197%) Aries argues in response that
the request for class size data is prematbeegnotion is untimely, and the discovery is not
proportional to the needs of the caskllifig No. 120] The Palisades Defendants separately

respond that the requested documamngsnot in its control. Hiling No. 121]



a. Aries’ Response
Aries does not meet its burden in opposing the motion to cor§eeBelcastro v.
United Airlines, Inc.17 C 1682, 2019 WL 1651709, at *4 (N.D. lll. Apr. 17, 20(8h)jecting
party “bears the burden of showing why tlequest is improper”). Aries cit8svelnis v.
Universal Fidelity L.P.No. 2:13-cv-104-PRC, 2014 U.S. Dist. LEXIS 53058, at *8 (N.D. Ind.
Apr. 17, 2014), arguing that discovery into dgtive nationwide class is premature because
Aries concedes that there aref@fative class members in Indiamajich should be sufficient to

satisfy the numerosity requiremeatcertify an Indiana classFifing No. 120, at ECF pp. 3-}4

While Swelnissupports the position that discovery iotass size is not necessary when the
parties already have a good estimate, nothirigercase supports Aries’ position that it can cut
off discovery into the size of a putative nationvitlass because the numerosity requirement has
likely been met for a statewide classee Swelnj2014 U.S. Dist. LEXIS 53058, at *8. While
there may be some wisdom in testing the wdtgrattempting to certify amdiana class before
expanding nationwide, Aries prowd no authority suggesting it ciorce Ciesniewski to take

this route.

Aries next argues that the motion is untiyjneRAs Ciesniewski explains, however, the
delay was largely beyond his control. Ciesnieviigkd the motion to compel a month before the
close of discovery. As Aries points out, SetheCircuit courts havound motions to compel
filed near the discovergeadline to be untimelySee e.g.Wilbur v. County of Waukeshio.
14-cv-0046-PP, 2016 U.S. Dist. LEXIS 998358 (E.D. Wis. July 28, 2016Ridge Chrysler
Jeep, L.L.C. v. Daimler Chrysler Servs. N. Am., L LN©. 03 C 760, 2004 U.S. Dist. LEXIS
26861, at *4 (N.D. Ill. Dec. 29, 2004 However, Ciesniewski parasively explains that he

raised the issue well before the deadline, butdéhjaired process to bring a motion to compel ran



up to the deadling.[Filing No. 119, at ECF pp. 2-J4Ciesniewski broadd the issue with the

Palisades Defendants on January 31, 2019, andAnék on February 14. The parties discussed
the issue in calls on February 19 and Marchtldiminot reach an agreement. The parties
promptly requested the required Local Rule 3biference with the Magistrate Judge. At that
March 15 conference, Ciesniewski was ordeeproduce examples of alleged improper
collections occurring outside Indiana, an@&iiewski produced the examples on April 1.
Defendants responded on April 24, indicatingrtieentinued objection to the discovery, and
Ciesniewski filed his motion on May 14. Nothingtims scenario suggests Ciesniewski lacked
diligence, and the Court will not deny the motion as untimely.

Finally, Aries argues the discovery is pooportional to the needs of the case, as
required by Rule 26(b)(1). In determining whettisscovery is proportionathe Court considers
“the importance of the issues at stake inabton, the amount in controversy, the parties'
relative access to relevant infortiaa, the parties' resources, the importance of the discovery in
resolving the issues, and whether the burdesxpense of the proposed discovery outweighs its
likely benefit.” Fed. R. Civ. P. 26(b)(1)Aries argues that the discovery would be exceptionally
time consuming and difficult because it wouldvéd@o scour docketll across the country,
looking for enforcement actions brought i thame of the dead companies and checking
individual docket entries. Argepoints out that this is the exact same process that Ciesniewski
argues would be overly burdensome for him to haw#o. However, Ciesniewski replies that

Aries retained the lawyers and law firms whodilbe enforcement actions, so there is no reason

3 1n his reply brief, Ciesniewskisserts that “it is the bad faitlelay of the Defendants that can
be blamed for the timing of Plaintiffs’ motion.'Filing No. 126, at ECF p..B However,
Ciesniewski makes no argument in support of serious accusation. Unsupported allegations
of this magnitude should be avoided.




Aries could not obtain the information from igsvyers. The amount in controversy in this
potential nationwide class is significant, ades is in the begposition to access this
information. Thus, the Court is not convincedttthe discovery of this relevant information
would be disproportionate to the needs ofdhse, and the Court gtarCiesniewski’s motion
with respect to Aries.
b. The Palisades Defendants’ Response

The Palisades Defendants rely on a diffeteabry in their separate response to
Ciesniewski’s motion to compel. The Palisadefendants argue they cannot supply the
requested information because they do not passe The Palisades Defendants contend that
parties are only required to produce docurmme@ver which they have possession, custody, or

control or the legalight to obtain the documents on demanflifg No. 121, at ECF p. 5

(citing United States v. Approrately $7,400 in U.S. Currenc®74 F.R.D. 646, 647 (E.D. Wis.
2011).] The Palisades Defendants claim that ttieyot have the documents or the legal right
to demand them because, unlike Aries, they ddvaee any direct relationships with the lawyers
and law firms who file ta collection actions.

Ciesniewski replies that tHealisades Defendants do in fheive a legal right to the
documents because the lawyers or law firms albagents. Ciesniewski attempts to establish
that there is an agency relationship betwibenPalisades Defendants and Aries through which
the Palisades Defendants could demand the dextsnfrom the lawyers and law firmg=il[ng

No. 126, at ECF pp. 8-]9 Ciesniewski points to languagean agreement he argues gives the

Palisades Defendants a right to audit Aridd.] [The Palisades Defendants contest this
characterization and assert that the agreemanressly disclaims any agency relationship

between the Palisades Defendants and Ariegind No. 139, at ECF p..P




Regardless, diving into this potentially coewissue of agency law would be a purely
academic exercise because Ciesniewski can golgitedhries. The Court will not require a
three-step process when a two-gpbepcess delivers the same resdlherefore, the Court denies
Ciesniewski’s motion to the extent it seekstmpel the Palisades Defendants to compel Aries
to compel its attorneys torn over documents.

However, Ciesniewski also argues thatPadisades Defendants have possession of at
least some of the documentdssue, pointing to Interrogatofyd, which asks for “any debts that

have been sold to a third party,” as an examptding No. 126, at ECF p..J Notably, the

Palisades Defendants claim in their responagttiey are unsure about the scope of the
production requests at issue in Ciesniewski’s amoto compel, and that the clarification they
received from Ciesniewski seems to include more documents than had previously been

discussed. Hiling No. 121, at ECF pp. 3-}4Ciesniewski’'s motin does not state which

individual discovery requests he seeks to emfobat instead includesggneral description of

the requests for which he seeks respongeénd No. 119, at ECF p..p The briefing on this

point lacks specificity and precludes the Courtrirbeing able to determine the scope of this
issue. Thus, all the Court caanclude is that thPalisades Defendants must produce by July 16
all responsive documents tteae in their possession.

IV. Fees

Ciesniewski asks the Court to award attoradéges incurred in filing the motion to

compel. Filing No. 119, at ECF p..p Rule 37(a)(5) requires theoGrt to award attorney’s fees

upon granting a motion to compel unlessdpposing party’s response was substantially
justified. A response is substatfiyigustified if it “posit[s] a ‘genuine dispute’ or if reasonable

people could differ as to the appra@teness of the contested actiom&cnomatic, S.p.A. v.



Remy, InG.1:11-cv-00991-SEB, 2013 WL 6665531, at *1 (S.D. Ind. Dec. 17, 2048¢s
identified genuine disputes regarding the appiateness of both Ciesniewski’s discovery
requests and his motion to compel. And thikssRdes Defendants were largely successful in
opposing Ciesniewski’'s motion. Therefore, an alafrattorney’s fees is not warranted.

V.  Conclusion

As discussed above, the Court der@@ssniewski’s motion to striké=[ling No. 1473

because Ciesniewski fails to show the Palisédkfendants’ surreply was improper. The Court
grants in part and denies in p&iesniewski’s motion to compelFiling No. 119] The Court

grants the motion to the extent it seeks to iregéries to obtain and provide documents from
lawyers and law firms it retained to prosecute enforcement actions. However, the Court denies
the motion to the extent it seeks to compel the Palisades Defendants to produce documents
outside of their immediate possgon. The Defendants shall provide any responsive documents

by July 16, 2019. Ciesniewski’s requestfiis attorney’s fees is denied.

Date: 7/3/2019

T /Z/L/

Tim A. Baker
United States Magistrate Judge
Southern District of Indiana

Distribution: All ECF-registered counsel of record by email.



