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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

CRAIG ARMSTRONG on behalf of himself
and all others similarly situated,

Plaintiff,
CaseNo. 1:16ev-00844TWP-MPB

DEERE & COMPANY,

Defendant.

)
)
)
)
)
V. )
)
)
)
)

ORDER ONMOTION TO DISMISS

This matteris before the Courbn aMotion to Dismiss filed byDefendant Deere &
Company(“Deere”), pursuant to Federal Rule of Civil Procedure 12(b)@®)ing No. 24) On
August B, 2016 Craig Armstong, on behalf of himself and all other similarly situated consumers
(“Armstrong), filed an AmendedComplaint againsDeerg asserting fifteerort- and contract
based claimselating to misrepresentations and defective design of a John Deere seexdtiptdnt
he purchased in 2014(Filing No. 21) For reasons set forth below, thlotion to Dismiss is
granted in part and denied in part.

I. BACKGROUND

The following facts are not necessarily objectively true, but as required whewirayia
motion to dismiss, the Court accepts as true all-plethded facts alleged in themended
Complaint, and draws all possible inferenceé&imstrongs favor. See Erckson v. Pardys551
U.S. 89, 94 (2007) (“[W]hen ruling on a defendant’s motion to dismiss, a judge must accept as
true all of the factual allegations contained in the complaint.”).

Armstrong is @armer andresident of Indianan 2014 hepurchased aewv John Deere

1770NT seed plantétthe Planter”)from an authorizedeere dealer in Greenfield, Indiaffdne
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benefit ofthe Planter, as well as other model®ekre planters thatthe machineplantseeds in
the soil and distributkquid fertilizer atthe time the seeds are deposited in the $hiloughout
the years, Armstrong used other models of Deere planters without any substantiahgroble
2014, however, Deere changed the desigits plantersand created the Planter at issBamilar
to prior models, the Planter monstructed with hosdkat connecs the fertilizer nozzlego the
fertilizer reservoir The hoses are used to move liquid fertilizer acrosstheterin order to
distributethefertilizer to the cropsUnlike prior modelshoweverthe Plantewas equipped with
hoses of various, rather than equal, lengths.

Deeredid not notify customers of thhange in desigi©n April 20, 2014 afterArmstrong
planed approximately 2,740 acres of corn crppsdiscovered that the Plantiiled to every
fertilize the cropHeinformed hidocal authorized®eere dealethat the Planterontained a defect
The dealerexamined the Planter andformed Armstrongthat the Planter failed toevenly
distribute fertilizerdue to thevaryinglengths of the hoses. The dealer, howed& not offer to
compensate Armstrong or fix the distribution probldre net result of #hdefect was uneven
fertilizer distribution, uneven emergence and growth of crops, and, ultimately, skti@zerall
crop yield and profits.

On August 15, 2016, Armstrong filed an Amended Complaint against Deere, alllbging
Planter does not conform to its express representdkomg No. 21) The Amended Complaint
is brought on his own behalf, and on behalf of a proposed class consisting of all persaresr enti
domiciled or residing in the United States who purchased or leased the year 20&4 plant
manufactured by DeerArmstrong assertsrior to purchasing the Plantdre ieviewed and relied
on two brochures published by Deerghe first brochure is DeereBecember 200&lanting

Equipmentproductbrochure which marketed Deere’s seed planters as “the only planter on the
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market that can off even emergenceorrect population, uniform spacing, and speed to get the
most production within the optimum windowd. at 4(emphasis added)he second brochure is
Deere’s September 20BRlanting Equipmenproductbrochure, whiclpromisedts “single-piston,
variablestroke pumpuniformly applies liquid fertilizef 1d. at 5(emphasis addedyhe Amended
Complaintassets fifteen tort- and contractbased ounts specifically:

Count One-breach of consumer and markebtection statutes for all fifty states,
including IndianaCode § 245-0.5-1 et seq

Count Two-breach of Illinois Consumer Fraud and Deceptive Trade Practices Act
(“ICFA");

Count Three-breach of expressamranty;

Count Four-breach of impliedvarrantyof merchantability;

Count Five-revocation of acceptance;

Count Six-tortious interference with business relationships;

Count Seven-constructive fraud;

Count Eight-common law fraud;

Count Nine-fraudulent misrepresentation;

Count Ten-breach of contragt

Count Eleven-implied covenant of good faith and fair dealing;

Count Twelve-fraudulent concealment;

Count Thirteen-negligence;

Count Fourteen-negligent misrepresentation; and

Count Fifteen-unjust enrichment.

On September 14, 2016, Deere motedismiss theAmendedComplaint in its entirety
for failure to state a clainfFiling No. 24) In response, Armstrong withdresgveral otheclaims
alleged in the Amended Complaint, includitimg: breach of express warranty; breach of implied
warranty of merchantability; revocation of acceptance; tortious intederevith business
relationships; breach of contract; breach of imptiedenant of good faith and fair dealing; and

negligenceclaims®. (Filing No. 30 at In.1.)

1 Accordingly, Counts Three, Four, Five, Six, Ten, Eleven anddérirare dismissed with prejudice.
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1. LEGAL ANALYSIS

Federal Rule of Civil Procedure 12(b)(6) authorizes a defendant to move tigesdsm
complaint that fails to “state a claim upon whrelief can be granted.” Fed. R. Civ.J2(b)(6).
When deciding a motion to dismiss under Rule 12(b)(6), the construes the complaint in the
light most favorable to the plaintiff, accepts all factual allegations asaindejraws all reasonable
inferences in favor of the plaintiffTamayo v. Blagojevi¢tb26 F.3d 1074, 1081 (7th Cir. 2008)
However, courts “are not obliged to accept as true legal conclusions or unsupportadicoscl
of fact.” Hickey v. O’'Bannon287 F.3d 656, 658 (7th Cir. 2002

While a complaint need not include detailed factual allegations, a plaintiff has the
obligation to provide the factual grounds supporting his entitlement to relief; and maitbdegal
conclusions nor a formulaic recitation of the elements of a caws#ioh will suffice in meeting
this obligation. Bell Atl. Corp. v. Twombl|y550 U.S. 544, 555 (2007)Stated differently, the
complaint must include “enough facts to state a claim to relief that is plausiitésface.” Hecker
v. Deere & Cq.556 F.3db75, 580 (7th Cir. 2009) (citation and quotation marks omitted). To be
facially plausible the complaint must allow “the court to draw the reasonable inference that the
defendant is liable for the misconduct allegefishcroft v. Igbal556 U.S. 662, 678 (2009) (citing
Twombly 550 U.S. at 556).

. DISCUSSION

Deereasks the Couttb dismiss the remaining claims alleged in the Amended Complaint
Count Onebreach of consumer and market protection statutes for all fifty states, mgladiana
and lllinois Count Twoconstructive fraud; Count Eiglabmmon law fraud; Count Nire
fraudulent misrepresentatio@ount Twelvefraudulent concealmen€ount Fourteemegligent

misrepresentation; ar@bunt Fifteerunjust enrichmeniThe Court will address eaclaimin turn



A. Choiceof Law

As an initial matter, the Court must determine wHali governsArmstrong’s claimsin
a case within federal diversity jurisdiction, a federal district court apftie choice of law rules
of the forum statd.and v. Yamaha MotdCorp., U.S.A.No. IP 00220-C H/G, 2001 WL 243296,
at *2 (S.D. Ind. Mar. 8, 2001(citations omitted) Accordingly, the Court will apply Indiana’s
choice of law rules in making its determination of which state’s law governs tharstiNestssues

Underindiana law,when determining which law governs tort clairasurts look tathe
law of the place where thejury orloss occurredid. In contract cases, Indiana courts apply
“most intimate contactg'ule. Eby v. YorkDiv., BorgWarner, 455 N.E.2d 623, 626 (Ind. Ct. App.
1983)(citations omitteyl Under theé‘most intimate contacts” ruleourtsconsider several factors,
including: 1)the place of contractin®) the placeof negotiation of the contrac3) the place of
performance4) the location of thesubject matter of the contraeand5) thedomicile residence,
nationality, place of incorporation and place of business of the parties.

Deere argues Indiana law applies to Armstrong’s claims because Armstronigndsaaa
farmer; Armstrong purchased the Planter in Greenfielddiana; heutilized the Planter at his
Indiana farmand Armstrong’s alleged injury occurred in IndiaDaere notes the only connection
to lllinois is Deere’s headquarterfn his reply Armstrong concedethat Indiana law applie®

all claims, except thECFA claim. (Filing No. 30 at 14.2.) The Court concludehatindiana law

governs Armstrong’s claimsandfor reasons elaborated below, a determination regarding the
ICFA claim is unnecessary becausenstrong has ngtled with particularity hisCFA claim.
B. Breach of Consumer and Market Protection Statutes, including Indiana and Illinois

In Count One, Armstron@llegesthat Deere’s actions violated consumer and market

protection statutes @l fifty states of théJnited Statesincluding Ind. Code § 24-8:5-1 et seq,
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andCount Two alleges violations of lllinois’ Consumer Fraud and Diseprade Practices Act.
Deere meoes the Court to dismiss Cosr@@neand Twoof the AmendedComplaint,arguing that
Armstrong lacks standing to assarbreach of consumer protecti@aim under all fifty sate
statutesandfails to state a claimnderthe lllinois consumer protection statute.

1. Standing

Article 1l of the Constitution requires that a plaintifave standing to asseaaimsin
federal courtSeelLujan v. Defs. of Wildlife504 U.S. 555, 560 (1992Jo establish standing
Armstrongbears the burden @iroving: 1) he suffered an “injury in fatt2) the injury resulted
from Deere’sconduct; and 3) a favorable ruling would redress the injdry.

Deererelies onCatlin when assertindrmstronglacksstanding to sue under the consumer
protection laws of any statgher than Indianbecausérmstrong is a Indiana rmer, Armstrong
purchased the Planter in Indiana, @&vdhstrong’salleged injury occurred in Indian&ee Catlin
v. Hansey No. 1:10CV-04511.JM-DML, 2011 WL 1002736, at *8 (S.D. Ind. Mar. 17, 2011)
(dismissing Plaintiffsconsumer fraud claimsother than those brought under Indiana and
California statutesfor lack ofstanding)see alscCrichton v. Golden Rule Ins. C&76 F.3d 392,
396(7th Cir.2009) (holdinghon+esident plaintiffs may only sue under the lllinois consumer fraud
statute if the circumstances relating to the alleged fraudulent transactionedcowsstly in
lllinois); Baldwin v. Star Sci., Inc.78 F. Supp. 3d 724, 728 (N.D. lll. 2018&)oting serious
reservations about Plaintiff’'s standing to assert claims on behalf of unnamed,eplrapess
members under the laws of jurisdiction where Plaintiff has not suffered an)injury

In response, Armstrongrguesthat the question of whether he may pursue nationwide
claims under multiple state statutes is not a standing issue, but rathece ahlaiw issueSee

Morrison v. YTB Int'l, InG.649 F.3d 533, 536 (7th Cir. 201¢)choiceof-law principles has



nothing to do withstandingthough it may affect whether a class should be certied a class
action arising under the consunfeaud laws of all 50 states may not be manageable, beegh

an action under one state’s law could be8e alsArreolav. Godinez546 F.3d 788, 795 (7th
Cir. 2008)(noting, ‘it is bes to confine the term ‘standingo the Article 11l inquiry and thus to
keep it separate from the plaintiff's entittement to relief or her ability to watisf Rule 23
criterid’) . Armstrongcontends thaDeere’sstandingargument igpremature anthe Courtshould
address standing at the class certification stagePayton v. Cty. of Kan&808 F.3d 673, 68{7th
Cir. 2002) (holding paintiffs who suffered injury in two lllinois counties may have standing to
represent a class suing nineteen lllinois countigkaiftiffs fulfil | all the requirements of Rule
23); Burrow v. Sybaris Clubs Int'l, IncNo. 13 C 2342, 2013 WL 5967333, at *3 (N.D. Ill. Nov.
8, 2013)relying onOrtiz v. Fireboard Corp.527 U.S. 815, 831 (1999%hendenying defendant’s
motion to dismiss for lack of standing becaldfiee Supreme Court has instructed thkss
certification issues are ‘logically antecedetat’ Article 11l concerns, and thus may be resolved
first.”).

Armstrong’s reliance oMorrison, Arreola, andPaytonis misplaced because the injuries
in those cases derive from a single policy or state $ee. Morrison649 F.3dat 536 the class
actioncomplaint alleges only violation of the ICIFAArreola, 546 F.3cat 795 the alleged “injury
in fact” for both paintiff and class members derived from the “Crutch Policfgyton 308 F.3d
at 682(noting “these punitive representatives were persongllyad by the operation dle very
same statute that caused the injuries toadHer members of the proposed claggmphasis
added). Howevelhecause Armstrong asserts persamaky only under Indiana and lllinois lgw
the Court concludasbatit need not decide the issokstandingpecause Armstrongallegations—

under both Illinois and Indiana consumer protection statafie® insufficient to state a claifor



consumer fraudSee Baldwin78 F. Supp. 3dt728(noting “[b]ecause [plaintiff'shllegations are
ultimately insufficient to state a claim even under lllinois taercourt concludes it need not decide

the issue of whether [plaintifffas standing to proceed under other state statutes, on the assumption
that somebody he seeks to epnt would have such standing.”).

2. Indiana Deceptive Consumer Sales Act (IDCSA)

To state a claim under the Indiana Deceptive Consumer Sales Act (“IDGSAi3trong
must allege that Deere committed an unctidncurablé “deceptive act.”IND. CODE § 24-5-

0.54. IDCSA defines “deceptive act” as a supplier making “representations as to the subject matter
of a consumer transaction,” includiagy representation that the subject of a consumer transaction
“has sponsorship, approval, performance, chaniatits, accessories, uses, or benefits it does not
have which the supplier knows or should reasonably know it does not heweCoDE § 245-
0.5-3b).

Deere argues that thenended Complaint fail state a claim for violation of the IDCSA
becausérmstrongdoes not allege the commission dfdaceptive act” by Deerdhe Amended
Complaint states:

John Deere knew or should have known that the uneven distribution of fertilizer

from its planters resulted in uneven emergendehn Deere knew that the

marketing materials and other express representationst or its agents would

lead a reasonable consumer of its planters, including Plaintiff and Classememb

to believe that its planters would provide even distribution of fertilizer andyto re

on theseepresentations of even distribution and emergence... John Deere knew or

should have known that its planters wea in conformity with its marketing
materials and other express representatiod®hn Deere knew or should have

2 A deceptive act is “uncured” if: 1) a consumer, damaged by the dezaptivgave notice to the supplier; and 2) the
supplier failed to either: (i) offer to cure withihirty days after notice; or (ii) cure within aasonable time after the
consumer aapted the supplier’s offer to culewn. Cobe § 24-5-0.5-2(a)(7).

3 An “incurable” deceptive act is defined as “a deceptive act domespplier as part of a scheme, artifice, or device
with intent to defraud or misleadXib. CODE § 245-0.5-2(a)(8).



known that Plaintiff and Class members would and did rely on these representations
of even distribution and emergence.

(Filing No. 21 at 1 (emphasis added). Deere contends Wagte references its “marketing

materials and other express representatiansinsufficient to allege a “deceptive act” and does
not satisfy theheightenedequirements under Federal Rule of Civil Procedure 9bp. R. Civ.
P.9 (“In alleging fraud or mistake, a party mustate with particularity the circumstances
constituting fraud or mistakg. Deere als@rgues even putting the lack of specificity aside, the
Court should dismiss Armstrong’s IDCSA claim becausetwe brochures, which Armstrong
relies onfor the proposition that Deere made misrepresentations tt@Btanter, werpublished
by Deeren 2008 and 2010—well before the Planter was designed and placed on the market.

Armstrong has not responded to Deere’s contesitiegarding theDCSA clam, therefore,
he hasconceded these pointSee Bonte v. U.S. Bank, N.824 F.3d 461, 466 (7th Cir. 2010)
(“Failure to respond to an argument . . . results in waiver,” and “silence leavesamglicde” a
concession.)Myers v. Thoman2010 U.S. Dist. LEXIS 107502, at *11 (S.D. Ind. Oct. 6, 2010)
(“The Seventh Circuit has clearly held that a party who fails to respond to p@ides. . . concedes
those points.”)Cintora v. Downey2010 U.S. Dist. LEXIS 19763, at *12 (C.D. Ill. Mar. 4, 2010)
(“The geneal rule in the Seventh Circuit is that a party’s failure to respond to an opp@styg p
argument implies concession.§equel Capital, LLC v. Pearsp2010 U.S. Dist. LEXIS 109087,
at *22 (N.D. Ill. Oct. 12, 2010) (same)yhomas v. Am. Family Mut. In€o. 2008 U.S. Dist.
LEXIS 92440, at *13-14 (N.D. Ind. Nov. 13, 2008) (same).

Even if Armstronghadaddressed Deere’s contention, @Geurt finds thalDCSA claim
fails on the meritsbecause the Amended Complaint does altdge a “deceptive act” or

misrepresentation specificaliggardng the 2014 PlanteAccordingly, withoutany allegations of
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express representationsstatements from a 2014 brochtinat specifically addregbe Planter,
Deere’smotion to dismiss Count |, tHBCSA claim isgranted.

3. lllinois Consumer Fraud and Deceptive Trade Practices Act (I CFA)

The ICFA protects consumers against “unfair or deceptive acts or practices,”ngcludi
“fraud,” “false promise,” and the “misrepresentation or the concealment, suppressioisgoom
of any material fact.” 815 ILCS 505/®%/igod v. Wells Fargo Bank, N,A73 F.3d 547, 574 (7th
Cir. 2012). To prevail on alCFA claim, Armstrongmust establish:

(1) a deceptive act or practice by the defendant, (2) the defendant’s intent that the
plaintiff rely on the deception, (3) the occurrence of the deception in the course of
conduct involving trade or commerce, and (4) actual damage to the plaintiff (5)
proximately caused by the deception.

Avery, 835 N.E.2B50.

The Court dismisses Armstrong’s ICFA claim for similar reasons as mentioned above;
because the Amended Complaint fails to state a claim for boédloh ICFA CountTwo merely
asserts:

JohnDeere knew or should have known thitatplantersdid not evenly distribute
fertilizer... John Deere knew or should have known that the uneven distribution of
fertilizer from its planters resulted in uneven emergenbespite this knowledge,
JohnDeere has i&ed to disclose the existence of this material information to
Plaintiff and the Class at the time each of them purchased or leased the planters
here at issue, and/or at the time they made warranty claims related to the defective
planters. To the contraryphnDeeremade affirmative representations regarding

the performance and reliability of the planterJohn Deere’s acts and omissions
constitute unfair or deceptive acts prohibitedhesy ICFA.

(Filing No. 21 at 1516) (emphasis added)he existence of a deceptive act or practice is the crux
of an ICFA claim, howeverArmstrong’s assertion regardirigeere’s alleged deceptive act
merely conclusorySeeTwombly 550 U.S. at 555 Armstrongdoes not present facts regarding
any affirmative misepresentationsegarding the performance and reliability of 284 Planter,

but concludes onlyhat “Deere made affirmative representatioagarding theperformance and

10
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reliability of the panters’ Such a conclusory statement is insufficient to satisfy the pleading
requirements of either Rule 8 or RuleS2eDiLeo v. Ernst & Young901 F.2d 624, 627 (7th Cir.
1990)(holding, under Rule 9(b) a plaintiff must state the “who, what, when, where, and how” of
the alleged fraud)gbal, 556 U.Sat678. Accordingly,becauseCount Two fails to provide

any allegations of express representations or statements from a 2014 brochspedtiatlly
address the Planter any facts that would ledthe court to draw the reasonable inference that
the defendant isdble for the misconduct alleged)eere’smotion to dismiss Count Two is

granted. See Igbal 556 U.S. at 678see alsdDe Bouse v. Baye©22 N.E.2d 309, 3162009)

(denying plaintiff's consumer fraud by omission claim becausecjasumer cannot maintain an
action under th@CFA] when the plaintiff does not receive, directly or indirectly, communication
or advertising from the defendant).
C. Count Seven-Constructive Fraud
Count Severalleges that Deere committed constructive frd@dnstructive fraud arises
by operation of law from a course of conduct which, if sanctioned by law, would secure an
unconscionable advantage, irrespective of the existence or evidence of actuab idedraud.”
Demming v. Underwoo®43 N.E.2d 878, 892Ind. Ct. App. 2011) (quotatios omitted). The
elements of constructive fraud are:
() a duty owing by the party to be charged to the complaining party due to their
relationship; (ii) violation of that duty by the making of deceptive material
misrepresemtions of past or existing facts or remaining silent when a duty to speak
exists; (iii) reliance thereon by the complaining party; (iv) injury to the complaining

party as a proximate result thereof; and (v) the gaining of an advantage by the party
to be charged at the expense of the complaining party.

JMB Mfg., Inc. v. Child Craft, LLCNo. 4:12CV-0065-TWP-WGH, 2011 WL 4833094, at 3

(S.D. Ind. Oct. 12, 201X }yitations omitted).

11



Deere asks the Court to dismidsmstrong’s constructive fraud claifor two reasons.
Deere first asserts that Armstrong has not alleged any relationship bedtveeethat would
impose a duty to disclos&o assert a claim of constructive fraud under Indiana law, a plaintiff
must prove “the existence of a duty by virtue epacial relabnship between the parties Mudd
v. Ford Motor Co.178 Fed. Appx. 545, 547 (7th Cir.2006) (applying Indiana law). Normally, the
“special relationship” is “fiduciary or confidential” in naturel. (citations omittejl Notably,
duties donot arise out of “arm#ength, contractual arrangementComfax Corp. v. North
American Van Lines, Inc587 N.E.2d 118, 12826 (Ind.Ct. App. 1992);see also Remmers v.
Remmington Hotel Corp56 F.Supp.2d 1046, 1058 (S.D. Ind. 1999).

In responsgArmstrong contends—becausene is a longstanding Deere customarho
relied on and was accustomed to the effectiveness of PEamers—Deerehada fiduciary duty
to discloseghe new design of the 2014 Plan®eeSchmitt v. Beekay Development LRGO8 WL
2691071, at *6 (S.Ond. July 3, 2008) (“With respect to the buysaller relationship, constructive
fraud may arise where one party is in the unique possession of knowledge not possdssed by t
other and thus enjoys a position of superiority over the other.”).

The Courtagrees that thamended Complaint allegesbuyersellerrelationshipbetween
Deere andArmstrong.Armstrong is a longstanding customer wiarchasedroducts from an
authorizedocal Deeradealer. Accordinglybecausehe local dealer is an agent of Deere, a buyer
sellerrelationshipexists See Mudd178 Fed. Appx. at 547n reply, Deere argueseven ifa
relationship existbetween Armstrong and Deerdrmstrong failed to allege thathen buying

the Plantehe expresly reposed trust and confidenda Deere.SeeScott v. DurhamNo. 1:09

CV-348PPSRBC, 2011 WL 8969, at *3 (N.D. Ind. Jan. 3, 20{®Vven in a buyeseller context,

a duty to disclose does not necessarily dlisé seller with superior knowledge haduty to

12



discloseonly when ‘the duty arises from the trust and reliance that one paut reposén the

other? Id. (noting “concealment becomes fraud only when ... it appears that either one or each of
the parties, in entering into the contract oheot transactiorexpressly reposea trus and
confidence in the other’jemphasis add¢dBecause Armstrong does not allege thatwas
requiredto place higrustin Deere, the Coufinds that a duty to disclose did not ariSee igdlsee

also_ Schmitt2008 WL 2691071, at *6'(ndiana courts have held that there is a duty to disclose if
the buyemakes specific inquiries abatite condition on, the qualities of, or ttiearacteristics of

the property...that did not happen héje(citations and quotation anks omitted)(emphasis
added).

Deere next argues that theonstructive fraud clainfails to allege thait made ay
misleading representatismbout the 2014 Planter. The Court agrees and notes, as previously
mentionedany reliance on the 2008 and 2010 brochures for the propositiddbabeg made false
or misleadingepresentationaboutthe 2014 Plantes misplaced Accordingly,because duty
to disclose did not arisendabsentany allegations of express represéates or statements from
a 2014 brochure that specifically address the Plabesgre’s motiorto dismiss Count Seven is
granted.

D. Count Eight-Common Law Fraud and Count Nine-Fraudulent Misrepresentation

Deere requests dismas of Armstrong’s common law fraud and fraudulent
misrepresentation claim$o establish common lafvaud Armstrong must provg1) a material
misrepresentation of past or existing fact which (2) was untrue, (3) was madeoxtledge of
or in reckless ignorance of its falsity, (4) was made with the intent to deceiveag5)glutfully

relied upon by the complaining party, and (6) which proximately caused the injury or damage

13



complained ofLawyers Title Ins. Corp. v. Pokrak895 N.E.2d 244, 249 (Ind. 199@)itations
omitted).

The elements for a fraudulent misrepresentation claim are siridaprevail on a
fraudulent misregesentatiorcause of actionArmstrongmust demonstrate that: (Deeremade
false statements of past or existing material facts; (2) Deere made such statements keowing t
to be false or recklessly without knowledge as to their truth or falsityDé&e made the
statements to inducd&rmstrongto act upon them; (4) Armstrong justifiably relied and acted upon
the statemest and (5)Armstrongsuffered injury.SeeWise v. Hays943 N.E.2d 835, 840 (Ind.
Ct. App. 2011).

Although Counts Eigt and Ninespecifically allegehat “Deere either directly or through
its agents represented to the world, Plaintiff, and Class members thatritezsppaovided even
distribution and emergengethis statement fails to identify “when” “where” and “how” Deere

made the statemer@ee DiLep901 F.2d at 621Filing No. 21 at 2324.) Armstrong attempts to

remedy thalefectsby pointing tothe 2008 and 2010 brochures. The Court again finds, however,
that Armstrong’s reliance on tbebrochures isvithout merit and insufficient to support a claim

for common law fraudrad fraudulent misrepresentatibecause the brochurde not regard the

2014 Planter. The 2008 and 2010 brochures were distributedtpnihen the 2014Planter
became availablr purchaseThe 2008 and 2010 brochures dot contain ay false statemest

or misrepresentatiabecause Armstrong conceded, prior to purchasing the 2014 model Planter,

thathe hal “used [] Deere planters fgrears without substantial problemgFiling No. 21 at )

Accordingly, the Courgrants Deere’smotion to dismissCounts Eight and NinéArmstrong’s

common law fraud and fraudulemisrepresentation claims

14
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E. Count Twelve-Fraudulent Concealment

Indiana common law recognizes a cause of actiofréodulent oncealment In effect,
fraudulent oncealment is a species of actual fraud and occurs where théfailara to disclose
all material facts, by a party on whom the law imposes a duty to discld&eott v. DurhamNo.
1:09-CV-348PPSRBC, 2011 WL 8969, at *2 (N.D. Ind. Jan. 3, 2013jmilar to a constructive
fraud claim, in order to prevail on a fraudulent concealment clarmstrong must allege some
form of special relationship with Deere that justifies imposing a duty to discBseIMB, 2011
WL 4833094, at *23. The Court previously foundhat Armstrongdoes not havea special
relationship with Deere that justifi@mposing a duty to discloséccordingly, Deere’s Motioto
dismiss Count Twelves granted.
F. Count Fourteen-Negligent Misrepresentation

Deerenext askghe Court to dismisérmstrongs negligent misrepresentatiataim. In
Indiana, a defendant is liable for negligent misrepresentation: \ihére defendant, in the course
of his business‘supplies false information for the guidance of others in their business
transaction§ 2) the defendant fails to exercise reasonable care in communicarten
information; 3) the plaintiff justifiably relies upon the information supplied by the defendanit
4) the plaintiff suffers pecuniary loss as a reddfirrison Mfg., LLC v. BienigsNo. 4:11CV-
00065TWP, 2013 WL 6486668, at *6 (S.D. Ind. Dec. 10, 2Qt8stions omitted): The tort does
not require intent to deceived.

The Amended Complaindllegesthat Deere is liable for negligent misrepresentation
becauseé'Deere made affirmative representatipas detailed in this Complaint’s allegations,

regardinghe [Planter’s] reliability and performanceFilng No. 21 at 29 Armstrong again relies

on the promotional materials disseminated in 2008 and 2010 when assaisreptesentation”

15


https://ecf.insd.uscourts.gov/doc1/07315503891?page=29

however, theCourt previously found—and Armstrong concedesdthat thosebrochures do not
contain any false statements or misrepresentatdosordingly, because Armstrong failed to
allege that Deere made false statements about the Pliwete€ourtgrants Deere’s Motionto
dismiss Count Fourteen.

G. Count Fifteen-Unjust Enrichment

Lastly, Deere asks the court to dismiss Armstrong’s cl@nunjust enrichment claim
for unjust enrichment “is a legal fiction invented by the common law courts in ordemtdt per
recovery ... where the circumstances are such that under the law of natural and ienjustiabl
there should be a recovery Zbeller v. E. Chicag&econd Century, Inc904 N.E.2d 213, 220
(Ind. 2009) (citation omitted). “A person who has been unjustly enriched at the expans¢éhef
is required to make restitution to the othed.”(citation omitted)To prevail on a claim of unjust
enrichment,a claimant must establish that a measurable benefit has been conferred on the
defendant under suclreumstances that the defendantention of the benefit without payment
would be unjustld.

Deerearguesthat Armstrong failed to State factsdemonstrating an actual wrong or
misleading conduct See Hughes v. Chattem, In818 F. Supp. 2d 1112, 1124 (S.D. Ind. 2011)
(noting plaintiff failedto “articulatewhatwrongful benefit inured to the defendants avid/ they
should be grantedhe extraodinary remedy of an equitable claim for unjust enrichi)ent
(emphasis added). Deeaegues that Armstrong’s unjust enrichment clailso fails because it
does not derive from an “extraordinary circumstance,” but merely amounts to a person who
purchased goodthat he is now dissatisfied withl. at1125 (denying plaintifs unjust enrichment
claimfor lack of an “extraordinary circumstancehere plaintiff reasonably expected to gay

certaingoods, but thegrewdissatisfied with the goods.
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In respnse,Armstrong argues thatll three elements of an unjust enrichment claim are
satisfied: (Lheconferred a benefit upon Deere by purchasing a planter; (2) Deere has retained the
benefit that it realized as a result of the sale of that planter; and (3) Deamndisct in retaining

this benefit is wrong or unjus{Filing No. 30 at 3233.) Armstrongassertghat this is not a

situation where a purchases merely dissatisfied with a productHe contends thaDeere
benefitted fronmisrepresenting the performancetu Planterandsellingandleasingthe Planter
at anartificially inflated value causing Armstrong and the class members to over paydor th
Planter. Armstrongrefers the Court tén re Bridgestone/Firestone, Inc. Tires Prod. Liab. Litig.
155 F.Supp. 2d 1069 (S.D. Ind. 2001 that case, the plaintiffs alleged the defendants sold them
defective tires for the price of natefective tires. Applying the same elements that this Court
must apply, he Bridgestoné&-irestonecourt held

If Plaintiffs can demonstrate as a factuakterathat their Tires and/or Explorers

are, in fact, defective and therefore worth less than they paid for them, th€atthe

least those who purchased their Tires or Explorers from one of Defendants or

Defendants’ agents) will have shown that Defendahtained a benefit (a higher

sale price) at the expense of Plaintiffs. The lack of a tread separation eoeroll

incident will not preclude Plaintiffs from maintaining at their unjust enrichment

claim, and accordingly we hold that Defendants are natezhto dismissal of this

claim on that basis.
Id. at 1104.

The Court concludethat this is not a situation where a plaintiff simply “grew dissatisfied
with the goods.” There is no dispute that pmaoodels of the Planter uniformly applied liquid
fertilizer, as advertised. Armstrongsa longstanding customer of Deere plantgetied on the

advertisements and performance of pricodels when purchasing the Planférepurchase of the

Planter howeverresulted inadecrease of profits, as well as a decrease in yield of Armstrong’s
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2,740 acres of corn cropsselely because Deerdesitly altered a key component of the Plafiter
Deere concedes that a key component to maximizing production and yield when farming is

“achieving even emergencePi(ing No. 21 at 4 Accordingly,because Armstrong bargained for

a Planter with even distributiasf fertilizer—similar to Deere’s prior modelsbut received only

a defective product that resulted in extraordinary loss of yield and profitsptited@énies Deere’s
motion to dsmiss Count Fifteen See Hughes818 F. Supp. 2d at 11Zdismissing plaintiffs’
unjust enrichment claim where plaintiffs failexl“allege extraordinary circumstances, much less
that they did not receive thenefit of their bargaif) (emphasis added)

V. CONCLUSION

For the reasonstated abovethe Court GRANTS in part and DENIES in part®
Defendant Deere & CompanyMotion to Dismiss. [iling No. 24) The Court finds that the
Amended Complaintails to state a clainfor breach ofthe Indiana Deceptive Consumer Sales
Act; breach ofillinois Consumer Fraud and Deceptive Trade Practices duetstructive fraud;
common law fraud; fraudulent concealmeritaudulent misrepresentatiorand negligent
misrepresentatigrand these claims agésmissed with prejudice. The Court, however, concludes
that Armstronghasproperlypled a state lawclaim for Count Fifteerunjust enrichmenand this
claim survives the initial hurdlef a motion to dismiss.

SO ORDERED.

Date:9/20/2017 d“@ OMQM&

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana

Distribution:

* It appears that Armstrong does not possess a 2014 brochurimiegptiae new design of the Plantefiling No.

30 at 25)

5 Because the Court finds that Armstrong has not propégtyany of hisclaimsunder the state consumer protection
statutestheCourtneed nodiscuss Deere’s assertion that Armstrong is precluded fronmgdajunctive relief.
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