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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

DEANNA DAVISON,
Plaintiff,

VS. Cause No. 116-cv-894-WTL-T AB

NANCY A. BERRYHILL, Acting

Commissioner of the Social Security
Administration, 1

N N N N N N N N N N N

Defendant.

ENTRY ON JUDICIAL REVIEW

Plaintiff Deanna Davisonequests judicial review of the final decision of the Defendant,
Nancy A. Berryhill, Acting Commissioner of the Social Security Administratio
(“Commissioner”), denying Davison’s applications Risability Insurance Benefits (“DIB”)
under Title Il of theSocial Security Act (“the Act”) and Supplemental Security Income (“SSI”)
under Title XVI of the Act. The Court, having reviewed the record and the bridis pfrties,
rules as follows.

l. APPLICABLE STANDARD

Disability is defined as “the inability to engage in any substantial gaintivitgdoy
reason of a medically determinable mental or physical impairment which candmteskip
result in death, or which has lasted or can be expected to last for a continuous periedstf at |
twelve months.” 42 U.S.C. § 423(d)(1)(A). In order to be found disabledjraait must

demonstrate that hehysical or mental limitations prevemér from doing not onlyjher previous

! Pursuant to Federal Rule of Civil Procedure 25(d), Nancy A. Berryhill autonhatical
became the Defendant in this case when she succeeded Carolyn Colvin as the Acting
Commissioner of Social Security on January 23, 2017.
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work, but any other kind of gainful employment which exists in the national economy,
consideringherage, education, and work experience. 42 U.S.C. § 423(d)(2)(A).

In determining whether a claimant is disabled, the Commissioner empliogsstep
sequentl analysisAt step one, if the claimant is engaged in substantial gainful a¢tehgys
not disabled, despiteer medical condition and other factors. 20 C.F.R. § 404.1520bxktep
two, if the claimant does not have a “severe” impairment (i.e.tloat significantly limitdher
ability to perform basic work activitied)e is not disabled. 20 C.F.R. § 404.15204¢)step
three, the Commissioner determines whether the claimant’s impairment or combihation o
impairments meets or medically equals angairment that appears in the Listing of
Impairments, 20 C.F.R. pt. 404, subpt. P, App. 1, and whether the impairment meets the twelve-
month duration requirement; if so, the claimant is deemed disabled. 20 C.F.R. § 404.2520(d).
step four, if the claimant is able to perfon@r past relevant work heis not disabled. 20 C.F.R.

8 404.1520(f). At step five, if the claimant can perform any other work in the nati@rairag,
she is not disabled. 20 C.F.R. § 404.1520(Q).

In reviewing the ALJ’s decision, the ALJ’s findings of fact are conetuand must be
upheld by this court “so long as substantial evidence supports them and no error of law
occurred.”Dixon v. Massanari270 F.3d 1171, 1176 (7th Cir. 20035ubstantial evidence
means such relevant evidence as a reasonable mind might accept as adequate to support a
conclusion,’id., and this Court may not reweigh the evidence or substitute its judgment for that
of the ALJ. Overman v. Astryeb46 F.3d 456, 462 (7th Cir. 2008). In order to be affirmed, the

ALJ must articulate his analysis of the evidence in his decision; while he ‘isquoted to

2 The Code of Federal Regulations contains separate sections relatingaod®S| that
are identical in all respects relevant to this case. For the sake of simplisifgntty contains
citations to DIB sections only.



address every piece of evidence or testimony presented,” he must “provide ateagedr

logical bridge between the evidence and [his] conclusion that a claisnaot disabled.”

Kastner v. Astrue697 F.3d 642, 646 (7th Cir. 2012). “If a decision lacks evidentiary support or
is so poorly articulated as to prevent meaningful review, a remand is requokgditation

omitted).

Il. BACKGROUND

Davison protectively filed foDIB and SSI orMay 21, 2012 alleging thashebecame
disabled on November 15, 2011, du€taari malformation, migraines, epilepsy, COPD, and
depressionHer application was denied initiallgnd upon reconsideration &ebruary 132013.

Thereaftey Davisonrequested and received a heatefporean Admnistrative Law
Judge (“ALJ"). A hearingduring which Davisonvas represented by counsel, viseéd byALJ
Ronald Jordan on October 28, 2014. An impartial vocational expert also appeared andl a¢stifie
the hearing. The ALJ issued his decision denying Davisdais onDecember 112014. After
the Appeals Council deniderrequest for review, Davisdiied this timely appeal.

. THE ALJ'S DECISION

At step me of the sequential evaluation, the ALJ determinedDhgtsonhadnot
engaged in substantial gainful actyvstince heilleged disability onset dat€éhe ALJ found that
Davison met the disability insured status requirements of the Act (for purpdd#&)dhrough
March 31, 2016At steps wo and three, the ALJ concluded the claimant suffered from the
following severe impairment€OPD, seizure disorder, migraine headaches, and obasity
that her impairments, singly or in comation, did not meet or medically equal a listed
impairment At step four, the ALJ determined that Daviswad the residual functional capacity

(“RFC”) to performa limited range of light workand specificallycould



lift, carry, push, or pull 20 pounds occasionally and 10 pounds frequently; stand
and walk for six hours during an eight-hour workday; sit for six hours during an
eighthour workday; occasionally stoop, balance, crouch, kneel, crawl, and climb
ramps or stias; never climb ladders, ropes, or scaffolds; never work around

hazards such as unprotected heights or unguarded moving machinery; never drive;
and never be exposed to concentrated levels of dust, fumes, gases, or strong
odors.

R. at25.The ALJ concludedavison was able to perform her past relevant work assistant
manager, security guard, and security superintendeatrdingly, the ALJ concluded that
Davison was not disabled as defined by the Act.

IV. EVIDENCE OF RECORD

The medical evidence of recbis aptly set forth iavison’sbrief (Dkt. No. 15 and
need not be recited hei®pecific facts are set forth in the discussion section below where
relevant.

V. DISCUSSION

A. The ALJ’s Failure to Find that Davison’s Cervical
Degenerative Disc Disease was Severe

Davison argues that the Alsldecision that Davison’s cervical degenerative disc disease
was not severe is not supported by substantial evideRegarding Davison’s cervical
degenerative disc diseasbgtALJ found the following:

As to the claimats cervical degenerative disc disease, on April 5, 2013,
during the claimant’s establish [sic] of care appointment at HealthNet, she
reported taking Vicodin, but only reported seizures, depression, migraine
headache, chronic obstructive pulmonary diseas@hysema, and anxiety in her
medical history. On review of symptoms she reported neck pain and on
examination she had stiffness and decreased range of motion of the neck. The
claimant continued to receive medication refills for her reported neck pain.

On September 19, 2014, the claimant had an MRI of the cervical spine at
Indiana University Health. The impression from this MRI was that the adima
had C5-C6 disc bulge producing mild spinal canal stenosis and right foraminal
stenosis. The claimant has only continued to receive medication for her reported



pain. She has not participated in any physical therapy or pain management nor has
she been recommended for orthopedic evaluation, steroid injections, or surgery.

R. at 2122 (citations omitted)

An impairment is norsevere only when the impairment is so slight that it has no more
than a daninimis effect on the ability to perform basic work activities. Social Securityéu
85-28. “Animpairment is not severe if it does not significantly limit your physical or mental
abilities to do basic work activities.” 20 C.F.R 404.1521(a) and 416.921(a).

“The Step 2 determination is & minimisscreening for groundless claims’ intended to
exclude slight abnormalities that only minimally impact a claimansg lzetivities,”O'Connor-
Spinner v. Colvin832 F.3d 690, 697 (7th Cir. 2016) (quotifigomas v. Colvin826 F.3d 953,
960 (7th Cir. 2016) see alsdMeuser v. Colvin838 F.3d 905, 910 (7th Cir. 2016). The Seventh
Circuit has categorized ersin determining an impairmestseverity as harmless as long as the
ALJ otherwise finds one severe impairment, continues through the steps in the evaluation
process, and “awsider[s] all of [the claimanty severe and nasevere impairments, the objective
medical evidence, [the claimant's] symptoms, and her credibility wétenndining her RFC
immediately after step 3Curvin v. Colvin 778 F.3d 645, 649 (7th Cir. 2015ge als®Arnett v.
Astrue 676 F.3d 586, 591 (7th Cir. 2012Deciding whether impairments are severe at Step 2 is
a threshold issue only; an ALJ must continue on to the remaining steps of the engluatess
as long as there exists evamesevere impairment. Here the ALJ categorized two impairments
as severe, and so any error of omission [at Step 2 regarding the severity ohp#ienents]
was harmless.”) (citations omitted).

The Court need not determine whether the ALJ erred in not finding that Davison’s
cervical degenerative disc disease s@gere. Here, the ALJ concluded that Davisonfoad

severe impairment&COPD, seizure disorder, migraine headaches, and ab&sthatpoint, the



ALJ crossed step twe'’threshold and continued the evaluation process. If the ALJ erred in
determining thaDavison’s cervical degenerative disc disease watssevere, such error wike
deemed harmless if the ALJ considereat impairmentalong with all of Davison's other severe
and nonsevere impairments, in making an RFC determination.
B. The ALJ's RFC Finding

Althoughthe ALJ stated thdte “considered all symptoms and the extent to which these
symptoms can reasonably be accepted as consistent with the objective méetkcalecand
other evidence” and lists “chronic obstructive pulmonary disease; seizuréetdjsorgaine
headaches; and obesitygeR. at 24,"an ALJ is required to consider tlaggregate effects of a
claimant’s impairments, including impairments that, in isotgtare not severeGetch v.
Astrue 539 F.3d 473, 483 (7th Cir. 200@)ting 20 C.F.R. 8 404.1523see alsdsolembiewski
v. Barnhart 322 F.3d 912, 918 (7th Cir. 2003)T]he ALJ neede to consider thaggregate
effect of this entire constellation of ailmeft€ludingthose impairments that isolation are not
severe.”). Here, the RFC fails to sufficiently taken into account the evidencernog
Davison’s cevical degenerative disc disea§®PD, and migrainegor examplethe ALJ did
not explain how standing and walking for six hours in an eight-hour work daynssstent with
Davison’s pulmonary function testing results and her reported COPD symptomadirngadhe
need for frequent rédreaks, phlegm production, shortness of breath at night, shortness of breath
at rest, shortness of breath with exertion, chest tightness, and wh&sagse the ALdid not
consider the aggregate effect of Davison’s impairments, remand is requalenitohe ALJ to
consider the combined effects of all of Davison’s impairments, both severe andvao-se

determining her RFC.



C. The ALJ’s Credibility Finding

Davison aserts that the ALJ erred in Hisding that Davison’statements concerning
the severity, intensity, persistence and limited effect of her symptomsateeatirely credible.
The Court agrees. Davison testified that she cannot walk to her mailbox withoutnghessd
using her inhaler and that it takes her two to three hours to vacuum because she Hawio sit
and rest periodically. Further, she testified that she can only be on her fedeéor fitf twenty
minutes before she has to stop because she is wheezing and feels lightheadedtenbakdbs
walk slowly at the groag store and take rest breaks.

Under the standard that wapépable at the time of the ALS’decision, with regard to
subjective symptoms such as fatigue and shortness of bifeattlaimant had a medically
determinable impairment that was reasonably erpect produce these symptoms, then the ALJ
was required to evaluate the credibility of the claimant's testimemarding the extent of those
symptoms“In determining credibility an ALJ must consider several factors, including the
claimant's daily activities, her level of pain or symptoms, aggravating $aciedicatn,
treatment, and limitationsge20 C.F.R. § 404.1529(c); S.S.R. 96°7and justify the finding
with specific reasonsYillano v. Astrue556 F.3d 558, 562 (7th Cir. 2009). The regulations
further provide that “we will not reject your statements about the inteast\persistence of
your pain or other symptoms or about the effect your symptoms have on your ability to work
solely because the available objective medical evidence does not substantiatatgowents.”

20 C.F.R. § 404.1529(c)(2).

3S.S.R. 96-7p has been superseded by S18:Bp, whichthe agency explained
“eliminate[d] the use of the term ‘credibility’ from our soégulatory policy, as our regulations
do not use this term” and “clarif[ied] that subjective symptom evaluation snetamination
of an individuals character.”



In this case, the ALJ determined that Davison’s “medically determinable impasgrme
could reasonably be expected to cause the alleged symptoms; howevernthetdatatements
concerning the intensity, persistence and limiting effects of these sysptemot entirely
credible for the reasons explained in this decision.” R. afl2& ALJstated that he did not find
that Davison’s activities of daily activities were not limited to the extent one wapkte given
the complaints of disabling symptoms and limitations. To support his conclusion, the ALJ noted
that Davison can dress herself, bathe herself, cook, and clean. However, tlagdetl tbf
address theifficulties Davison had while performing these tasks and the need for reks brea

“The determination of credibility must contain specific reasons for the digdib
finding” and “must be supported by the evidence and must be specific enough to lemable t
claimant and a reviewing body to understand the reasor@ngft v. Astrue539 F.3d 668, 678
(7th Cir. 2008) ¢itation omitted. In addition, “[a]lthough an ALJ's credibility determinations are
generally entitled toeference, this Court has ‘greater freedom to review credibility
determinations based upon objective factors or fundamental implausibilities, ttzdn
subjective onsiderations’ such as the claimanttemeanor.Ghiseli v. Colvin, 837 F.3d 771,

778 (7th Cir. 2016)quotation omittel The ALJ did not give sufficient reaséor discrediting
Davison. This was error that must be corrected on remand by applying BoS#R.

VI.  CONCLUSION

For the reasons set forth above, the decision a€dmemissioner IREVERSED AND
REMANDED for further proceedings consistent with this Entry.

SO ORDERED: 8/24/17 §

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana

Copies to all counsel of record via electronic communication.
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