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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

ARIEL STANLEY, by her mother and court-
appointed co-guardian Melinda Stanley,

Plaintiff,

NANCY A. BERRYHILL,! Acting Commissioner

)
)
)
)
)
V. ) CaseNo. 1:16ev-01129TWP-MJD
)
)
of the Social Securithdministration )

)

)

Defendant.

ENTRY ON JUDICIAL REVIEW

Plaintiff Ariel E. Stanley (Ariel”) requests judicial review of the final decision of the
Commissioner of the Social Security Administration (the “Commissioner”) denkieg
Application forSupplemental Security Income (“SSI”) under Title XVI of the Social SecAut
(the “Act”). For the following reasons, the COREMANDS the decision of the Commissioner
for further consideration.

. BACKGROUND

A. Procedural History

On July 25, 2012Melinda Stanley(*Melinda”), filed an application for SSI, allegirg
disability of Borderline Intellectual &nctioning for her daughter Ariel, beginning April 18, 1994,

Ariel's date of birth (Filing No. 132 at 19) The claim was initially denied o@ctober 2, 2012

and again on reconsideration on November 7, 2Q22ng No. 132 at 19) After filing a written

request for a hearingriel andher motheappeared and testified at a hearing held on M29 94,

I Nancy A. Berryhill is now the Acting Commissioner of the Socialufigc Administration. Pursuant to Rule 25(d)
of the Federal Rules of Civil Procedure, Nancy A. Berryhill is substitite@ommissioner Carolyn W. Colvin as
the defendant in this suit.
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in Indianapolis, Indiana before Administrative Law Judge Mark C. Zierg¢her‘ALJ"). (Filing
No. 132 at 19) Theclaim was deniedroAugust 26, 2014, and on March 2, 2016, the Appeals
Council deniedAriel’s request for review of the ALJ’s decision, making the ALJ’s decision the

final decision of the Commissioner for purposes of judicial reviéwin@ No. 13-2 at 19Filing

No. 132 at 2) On May 6, 2016Ariel filed this action for judicial review of the ALJ’s decision
pursuant to 42 U.S.C. § 405(gFiling No. 1)

B. Factual Background?

In November 2008,at age 14, Ariel was referred from the Indiana Bureau of
Developmental Disability Services, psychologist Jessica Jones, Psy(Dr. Jones”) (Filing
No. 137 at 7) Dr. Jones noted thakriel had been previously diagnosed wBorderline

Intellectual Functioning, ADHD, Auditory Processing Disorder, Amblygpimd Microcephaly

(Filing No. 137 at 13) Using the Stanfordinet Intelligence Scale, Fifth Editio®r. Jones
assessed@riel with averbal 1Q score of 78, a nonverbal IQ score of 68, and a fu#é $Qascore

of 72. (Filing No. 137 at 12) This 1Q score placed her intellectual functioning within the

borderline range.Hiling No. 137 at 12) Dr. Jones made a variety of recommendations, including

thatAriel receive continuedupport and treatment through school programpaagtinue to take
psychotropic medication foattention deficits and receive screenings to determinduifther
formal speech, occupational therapy, and vision therapy services weretegrr@iing No. 13

7 at 1213) Dr. Jones alsstatedthat Ariel would benefit from services to help her maintain

current functioninglearn new skillsandincrease her independencgiling No. 137 at 13) Dr.

2The mrties’ briefing contains detailed factual accounts of the relewadicalbackground. The Court recounts here
only the facts relevant to the issues being appealed.

3 Amblyopia is the loss of the ability to see clearly through oeeadso caled“lazy eyé. It is the most common
cause of vision problems in childrdntps://medlineplus.gov/ency/article/001014.htm
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Jones also indicatetthat Ariel neededa structured environment, and indicated that she would

benefit from the continued services of a legal guardigiing No. 137 at 2) She also suggested

thatAriel continue to develop her social skills through community involvement, social events, and

social skills therapy and trainingFifing No. 137 at 12)

In March 2009 Ariel completed anther Multidisciplinary Educational Evaluation, where
she was administered the Woodcddhnson Tests of Cognitive Abilities, Third Editiorkilihg

No. 137 at 3631.) That evaluatiorwoncluded thaheroverall intellectual abilityvas in the low

range. (Filing No. 137 at 36) She demonstrated “very low” performance in processing speed,

shortterm memory, and working memorfiling No. 137 at 36) Her adaptive behavior skills

werebelow average. Kling No. 13-7 at 36

As Ariel was about to enter high school,Nfarch 2009, the Indiana Family and Social
Services Administration found that Ariel met the definition of a person with a afeuehtal

disability. (Filing No. 137 at 3) Ariel proceeded through high school with ladlividualized

Education Programvhich took into accoung vision impairment, low adaptive behavior, and

problems with Bort termmemory (Filing No. 138 at 3241.) She completed high school with a

series of accommodationsEil{ng No. 138 at 1141.) Her report cards reflected grades of A’s.

B’s and C’s, though with some D’s and F’s. Ariel was a member of the school band and from a
young age has played the flute.

In March 2012,when Ariel was 17 years old, Dr. David Strus, PhEDr. Strus”),
conducted a mental evaluationAuiel for the purposes of determining whether a guardianship, in
which her parents would serve asguardiansyas appropriate fokriel after sheeached the age

of 18. Eiling No. 137 at 6668.) Dr. Strus concluded thatriel “has generally done better than

most would have predicted,” given her microcephaliyling No. 137 at 66) Dr. Strus noted that



https://ecf.insd.uscourts.gov/doc1/07315486328?page=2
https://ecf.insd.uscourts.gov/doc1/07315486328?page=12
https://ecf.insd.uscourts.gov/doc1/07315486328?page=30
https://ecf.insd.uscourts.gov/doc1/07315486328?page=30
https://ecf.insd.uscourts.gov/doc1/07315486328?page=36
https://ecf.insd.uscourts.gov/doc1/07315486328?page=36
https://ecf.insd.uscourts.gov/doc1/07315486328?page=36
https://ecf.insd.uscourts.gov/doc1/07315486328?page=3
https://ecf.insd.uscourts.gov/doc1/07315486329?page=32
https://ecf.insd.uscourts.gov/doc1/07315486329?page=11
https://ecf.insd.uscourts.gov/doc1/07315486328?page=66
https://ecf.insd.uscourts.gov/doc1/07315486328?page=66

Ariel suffered from bullying and peer issues, and that while she did “reasondbgowally,”
she had also been the “victim of ostracifa] about the level that would unfortunately be

expected.” Filing No. 137 at 67) Hefound that she lacked insigimto the abstract issues of

life, and thatAriel would “profit enormously” from her parents havimgguardianshipver her.

(Filing No. 137 at 68) Dr. Strusassessed a Global Assessment FunctioffiG&\F’) score of

50. Eiling No. 137 at 68)

OnJune 15, 2012, a judge in tHewardCounty Circuit Court, Indianaleclared Ariebn
“incapacitated adult” and appointeéér parents as eguardians over both her person and estate

(Filing No. 135 at 3)

In May andAugust2012,Ariel underwent further educational evaluationsiliig No. 13
11 at1-13) The May2012evaluation concluded thatriel’s overall adaptive skills were below

average. Kiling No. 1311 at 4) The AugusR012evaluation concluded thAriel “demonstrated

very weak pragmatic/critical social thinking skills that were commensurate with weak

language skills.” filing No. 13-11 at 1) In September 2012yiel was referred to Dr. Michael

O’Brien, Psy.D.(“Dr. O’'Brien”) for a psychological evaluation(Filing No. 138 at 70) Dr.

O’Brien assessed a full scale 1Q score78f and diagnoseAriel with a Disorder of Written
Expression (per records) and Borderline Intellectual Functioning, andigaestsa GAF score of

63. (iling No. 138 at 70) Dr. O’Brien noted that Ariel’'s abily generally fell in the lower and

borderline rangdd.

On October 2, 201Dr. Stacia Hill, Ph.D. conducted a review Afiel’s records. She
concluded thatAriel demonstrated mild restrictions in activities of daily living; moderate
restrictions in social functioning; and moderate limitations in concentratiosisygnce, or pace.

(Filing No. 139 at 17) On October 9, 2012Ariel’s treating physician Dr. William H. Mohr,
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M.D. (“Dr. Mohr”), completed a questionnaire regardfrgel’s impairments. Kiling No. 1311

at 25.) Dr. Mohr indicated diagnoses of mental retardation; microcephaly; attentiant def
disorder; stress incontinence; amblyopia and esotropia; and multiple muscusdgkeiblems.

(Filing No. 1311 at 25) Dr. Mohr opined thafriel was prevented from engaging in substantial

gainful activitiesprimarily because of her mental deficiend¥iling No. 1311 at 26)

In January 2013, General Motors (“GM”) Benefits and Services Center approetdgir
a “totally and permanently disabled” child. (Filing No. 17 at 20). In February 2014, was
approved for traditional Medicaid benefits for the Aged, Blind, and Disabled from ®@&ob2
and continuingld. On April 5, 2013, Ariel was approved for Vocational Rehabilitation Services
through the Indiana Family Social Services Administration (“FSSA”).

. STANDARD OF REVIEW

Under the Act, a claimant may be entitled to DIB or SSI only difterestablishes thate
is disabled.Disability is defined as the “inability to engage in any substantial daactivity by
reason of any medically determinable physical or mental impairment whichecarpected to
result in death or which has lasted or can be expected to last for a continuous period of not less
than 12 months.”42 U.S.C. § 423(d)(1)(A).In order to be found disabled, a claimant must
demonstrate thdter physical or nental limitations prevertierfrom doing not onlyher previous
work but any other kind of gainful employment which exists in the national economy, corgside
herage, education, and work experience. 42 U.S.C. § 423(d)(2)(A).

The Commissioner employs a&distep sequential analysis to determine whether a claimant
is disabled At step one, if the claimant is engaged in substantial gainful acskiéys not disabled
despite hemedical condition and other factor20 C.F.R. § 416.920(a)(4)(i)At steptwo, if the

claimant does not have a “severe” impairment that meets the durational requistraeatnot
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disabled. 20 C.F.R. 8§ 416.920(a)(4)(i))A severe impairment is one that “significantly limits [a
claimant’s] physical or mental ability to do basvork activities.” 20 C.F.R. 8§ 404.1520(c)At

step three, the Commissioner determines whether the claimant’'s impairment oratmmbonh
impairments meets or medically equals any impairment that appears in the Listmppoments,

20 C.F.R. Part 404, Subpart P, Appendix 1, and whether the impairment meets the twelve month
duration requirement; if so, the claimant is deemed disabled. 20 C.F.R. § 416.920(a)(4)(iii)

If the claimant’s impairments do not meet or medically equal one of the impairments on
the Listing of Impairments, thdrerresidual functional capacity will be assessed and used for the
fourth and fifth stepsResidual functional capacity (“RFC”) is the “maximum that a claimant can
still do despitdher] mental and physical limitations.Craft v. Astrue 539 F.3d 668, 6736 (7th
Cir. 2008) (citing 20 C.F.R. 8 404.1545(a)(1); SSR 96-8y)step four, if the claimant is able to
performher past relevanwork, e is not disabled20 C.F.R. § 416.920(a)(4)(iv)At the fifth
and final step, it must be determined whether the claimant can perform any otkdn viloe
relevant economy, givelmer RFC and consideringerage, education, and past work expece
20 C.F.R. 8 404.1520(a)(4)(vX-he claimant is not disableddtie can perform any other work in
the relevant economy.

The combined effect of all the impairments of the claimant shall be considereghibubu
the disability determination procesg2 U.S.C. § 423(d)(2)(B).The burden of proof is on the
claimant for the first four steps; it then shifts to the Commissioner for the fifthdtemg v. Sec'y
of Health & Human Servs957 F.2d 386, 389 (7th Cir. 1992).

Section 405(g) of the Act gives the court “power to enter, upon the pleadingarmsutift
of the record, a judgment affirming, modifying, or reversing the decision ofdherissioner of

Social Security, with or without remanding the cause for a reheari®.U.S.C. § 405(g).In



reviewing the ALJ’s decision, this Court must uphold the ALJ’s findings of fabeifindings are
supported by substantial evidence and no error of law occubBean v. Massanari270 F.3d

1171, 1176 (7th Cir. 2001):Substantial evidence means such relevant evidence as a reasonable
mind might accept as adequate to support a conclusldn.Further, this Court may not reweigh

the evidence or substitute its judgment for that of the ADderman v. Astrueb46 F.3d 456, 462

(7th Cir. 2008).While the Court reviews the ALJ’s decision deferentially, the Court cannot uphold
an ALJ’s decision if the decision “fails to mention highly pertinent evidence, . habbécause

of contradictions or missing premises fails to build a logical bridged®st the facts of the case

and the outcome.Parker v. Astrug597 F.3d 920, 921 (7th Cir. 2010) (citations omitted).

The ALJ “need not evaluate in writing every piece of testimony and evidencdétgabin
Carlson v. Shalala999 F.2d 180, 181 (7th Cit993). However, the “ALJ’s decision must be
based upon consideration of all the relevant evideniderion v. Shalalal9 F.3d 329, 333 (7th
Cir. 1994). The ALJ is required to articulate only a minimal, but legitimate, justification for her
acceptancer rejection of specific evidence of disabilit$check v. Barnhar857 F.3d 697, 700
(7th Cir. 2004).

lll. THE ALJ'S DECISION

The ALJ began with the fivetep analysisAt step one, the ALJ found thatiel had not

engaged in substantial gainful activity sidegy 25, 2012the application date(Filing No. 132

at 21) At step two, the ALJ found thariel had the following severe impairments: borderline
intellectual functioning and adjustment disorder with mixed anxiety and depressed radiad. (

No. 132 at 21) At step three, the ALJ concluded thatiel did not havean impairment or

combination of impairments that meets or medically equals the severity of one ligtéde

impairments in 20 C.F.R. Part 404, Subpart P, Appendi¥iing No. 13-2 at 29
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The ALJthendetermined thafriel had an RFC to perform a full range of work at all
exertional levels with the following neexertional limitations:

She can understand, remember, and perfeonk tasks at GED Reasoning Level

02 (as defined in the Dictionary of Occupational Titles (DOTHe claimant can
perform goaloriented rather than productiamiented work.She can perform work

that does not involve financial transactions. The claimanperform work that
involves routine tasks (i.e., no more than occasional changes in core work duties on
a monthly basis). She can have occasional contact with the general public and
coworkers.

(Filing No. 13 at 2X%

At step four, the ALJ found th#triel had no past relevant worKFiling No. 132 at 29)

At step five, the ALJ found that consideriAgel’s age,education, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in tlo@alagdconomythat

she can perform(Eiling No. 132 at 29) The ALJ therefore determined thaatel is not disabled

as defined in the Social Security Act atehied her application for SSI.

V. DISCUSSION

In her request for judicial reviewriel asserts sibasis of errar(1) the ALJ erredn failing
to creditthe State of Indiana'decree thafriel is an incapacitated aduwlhder the Full Faith and
Credit Clausg(2) that the ALJailed to consider Ariel’s Disorder of Writternxgression atstep
two, (3) the ALJimproperly concluded that she did not meet any Listed impairm&teptthreg
(4) the RFC decisionsare not supportedy substantial evidencgb) the ALJ made erroneous
credibility determinationsand (6)that the Appeals @uncil erred in not considegnnew and
material evidencelhe Courtwill address each assertionturn.

A. Full Faith and Credit

Ariel argues thatinder the Full Faith and Credit Clause of the United States Constitution,

the State of Indiana decree declaringdremcapacitated adult has preclusive effect on the Social
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Security determination.F{ling No. 17 at 2§ Shecontends thahe decree mandated a finding of

disability by the ALJ,and that therefore this Court should remand this case, not for further

hearings, but for an immediate award of benefitSiling No. 17 at 29 The Commissioner

responds thahe ALJwas not bound by the Indiag@ardianship ecree, andhatthe ALJ must

make a disability determination based on social security Ig®iling No. 20 at 9 The

Commissioner contends that the ALJ adequately considered the decree, and no remand is

necessary. Hling No. 20 at 9-19

Social Security regulations are clear on this poinden20 C.F.R. 8 416.904nALJ is
not bound by alisability decision made by another governmental agency. 20 C.F.R. § 416.904
(as amended¥ee also, Allord v. Barnhgd55 F.3d 818, 820 (7th Cir. 2006). The Howard County
guardianshipdeterminationdoes not have preclusive effect, and did not mandate a finding of
disability. Further, the ALJ acknowledged the Indiana Guardianship Decree in his dedigion w
he noted that Ariel's mother is the duly appointed guardian of Ariel’'s person arel ¢staty
No. 132 at 19n.1). The ALJ also opened his administrative hearing with a discussion about the
facts and circumstances surrounding the guardianship. (Filing Nbafi3942). Any error to not
weigh andconsidetthe guardianship decreethin other steps the ALJ’s decision was harmless
error because a determination of disability made by another agency is not binding on the
Commission. Accordingly, remand is not warranted onlihss

B. Disorder of Written Expression

Ariel next contends that the ALJ failed to consider learningsDisorder of Written
Expressionat step two(Filing No. 21 at 21). The Commissioner acknowledges that the ALJ did
not consider Ariel'®isorder of Written Expressigimowever, asserts that this error was harmless

because the ALJ considered Borderline Intellectual Functioning, whicmulasive ofDisorder
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of Written Expressior(Filing No. 20 at 13). This error was not harmless, and the failure to consider
this imparment affected the remaining steps as the stdpted to this impairment. The step two
analysis of severitwaffects the ALJ’s determinations at later steps. “This is not the only place,
however, in which the severity of an applicant’s conditions is phppart of the ALJ’s analysis.

It also affects the ALJ’s determination of residfuactional capacity, for example, and thus, no
matter what happens at step two, a correct assessment remains impeataell.¥/. Astrue 692

F.3d 767, 772 (7 Cir. 2019(citation omitted).Failure to consider a disorder or combination of
impairmentsat step two, dispenses the ALJ’s consideration of any effects the disorderavght

on the claimant’s ability to maintain employme®ée O’ConnaiSpinner v. Colvin832 F.3d 690,

698 (th Cir. 2016) (holding “had the ALJ not excluded depression at Step 2, he would have been
required to fully explore the restrictions caused by O’Cot8mnner’s depression”J.he general
impairment Borderline Intellectual Functioning, which is a categorization ofligetece for
people with below average cognitive ability, does not take into account the eff@soafer of
Written Expression which is a learning disorder specific to poor writing skilisorder of Written
ExpressionMedlinePlus,

https://medlineplus.gov/ency/article/001543.htm (last visited October 4, 201 ALJ’s failure

to consider Disorder of Written Expression, despite medical evidence confiemiimggnosis,
infected later stepsAccordindy, the Court, remands this issue back to the Commissioner for
further proceedings.

C. Substantial Evidence

Ariel challenges a variety of aspects of the ALJ’s step 2, step 3, and RFC ddiensina

on the basis that substantial evidence does not sugedkt.J’s conclusions. (Filing No. 17 at

19-59) The Court notes at the outset, as indicated above, the ALJ’s failure to considar Ariel

10
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Disorder of Written Expressiaaffected the remaining steps of the analyBie Court also notes
that for reasons explained above, Ariel's arguments regarding the guardianshep decr
unavailing as to later steps.

1. Paragraph B Criteria

Ariel argues that substantial evidence does not support the ALJ’s findirshéalates not

meet the Paragraph B criteria relevant to Listings 12.02 and 14B6ng No. 17 at 3]

Specifically, sheargues that the ALJ disregardedntrary evidenceincludingthe state court
guardianship decreand the underlying medical and evaluative evidefnomn Dr. Strus in
concluding thashedid not exhibit marked limitations in two of the fduoad areas of functioning.

(Filing No. 17 at 3)) The Commissioner responds that substantial evidence supports the ALJ’s

finding. (Filing No. 20 at 14-1§

In order to meet the requirements of Listings 12.02 (Organic Mental Dispeaerd.2.06
(Anxiety Related Disordershyriel is required to show that she satisfies the “Paragraph B criteria.”
20 C.F.R. Part@4, Subpart P, Appendix 1, 12.02, 12.06. To do so, she must show that her mental
impairments result in at least two of the followinft) marked restriction of activities of daily
living; (2) marked difficulties in maintaining social functioning; (3) marked difies in
maintaining concentration, persistence, or pace; and (4) repeated episodes gqfedsation,
each of extended duratio20 C.F.R. Part 404, Subpart P, Appendix 1, 12.02, 12206narked”
limitation is one that is more than “moderate” but less than “extrei8egFlener v. Barnhart
361 F.3d 442, 447 (7th Cir. 2004).

The ALJ concluded thafriel has a mild limitation in activities of daily living; mild
difficulties in social functioning; and moderate difficulties regarding concentration, persistence,

and paceWith regards to daily living, the ALJ noted that the record showed that her resfict
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did not rise to a level that meaningfully interfered with daily living as she lsdetbmany daily

living activities independent of supervision or directidnaliig No. 132 at 22). With regards to

social functioning the ALJ noted that Ariel suffered only mild resons that would interfere with
her capacity to independently interact with others as evidenced by Dr. O’Brienignation and
the fact that she participated in marching band in high scliba@t 2223. The ALJ determined
that Ariel had moderate diffulties in concentration, persistence, or pace based primarily on the
accommodations she received in school and Dr. O’Obrien’s evalulati@t.23.

Ariel provided the ALJ with the underlying medical evidence submitted to the gnahiip
court in making its capacity and guardianship determination, which constitutesetdedhand
other evidence of the existence of a disability,” that the Commissioner claismsvasrdacking.
Those records included findings such as Ari&/sry low” performance in processing speed,

shortterm memoryand working memoryHiling No. 13-7 at 3 below averagadaptive skills,

(Filing No. 137 at 36, low range intellectual ability5ling No. 137 at 3§, and social ostracism,

(Filing No. 137 at 67. While the failure to mention the state incapacity decision at this stage in

the analysis was harmless error because it is clear from the record tAhf tbensidered itthe

ALJ was required, at a minimum, to provide some analysis asitoplogt of Dr. Strusunderlying

(and relatedjmedicaland evaluativeevidence used in making the guardianship determination as
it related toParagraptB Criteria. This was notably absent from the ALJ’s decision. There is an
obvious tension between the evide not evaluated at this stage (i.e. the declaration of incapacity
and guardianship and Dr. Strus’ report) and the determination that, for examelsuffgrs only

mild limitations in activities of daily livingand social functioning.
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Because the ALdlid not adequately consider lines of evidence surrounding Dr. Strus’
opinion which related to the guardianship decree,Gbart concludes thahis issuemust be
remanded for further consideration.

2. Paragraph C Criteria

Ariel argues that the ALJ didoh adequately consider her Paragraph C Criteria of an
“inability to function outside a highly supportive living arrangement” because tldedfl not
considerAriel’ s guardianship as a result of the incapacity determination. She also agjube th
ALJ failed to consider Listing 12.05(C) because the ALJ incorrectly determined thés AQe
score was invalidThe Commissioner responds that the ALJ’s decision is based on substantial
evidence because there are repeated references in the tleabrthe purpose of Ariel's
guardianship was for allowing her parents to manage her finances and that the ALJalididet c
an invalid, lone 1Q score of 68 taken when Ariel was fourteen.

In order to meet the “C” criteria, Ariel must show that she rhaslically documented
history of a chronic organic mentdikorder of at least two yeadlsrationcausing both a more than
minimal limitation to do basic work activities with symptoms or signs attenuated by medication
or psychosocial support, and either: (1) repeated episodes of decompensation, each af extende
duration; or (2) a residual disease process resulting in such marginal adjusiet even a
minimal increase in mental demands or environmental changes would be prediczade the
individual to decompensate; or (3) a currdnistory of one or more yeansability to function
outside a highly supportive living arrangement, with an indication of continued need farsuch
arrangement20 C.F.R. Part 404, Subpt.P, Appx.1, § 12.02 (C).

The ALJ onsidered Ariel's 1Q score of 68 at age 14; however, noted that scores less than

70 are valid until the claimant reaches ageFiBng No. 132 at ). Specifically, the ALJ noted
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the IQ score taken at age 14 was valid but not curlénfThe ALJ noted that Ariel’s results after
age 18, were 71, 74, and T&. For this reason, the ALJ determined that Ariel did not meet Listing
12.05 (C) Intellectual Disability, but that she did haveiagnosis of Borderline Intellectual
Functioning. The Court finds that the ALJ’s conclusion regarding the validity aiggthtwggven

to Ariel’'s 1Q tests were supported by substantial evidence.

The ALJ generally stated that the evidence failed to establish the pres&aagraph C
Criteria, butunlike his analysis of Paragraph B criteria, he did not discuss what evidence he
considered during the “C” criteria. On remand, the Commission should consider andeevalua
Ariel's evidencesubmittedregarding her highly supportive living arrangement and adaptive
functioning deficits on this issue.

D. RFC Decisions

The ALJ concluded that Ariel had the RFC to perform a full range of work at alieneadrt
levels, but had certain naxertional limitations as indicated in Section Il abo¥elirfg No. 13-
2 at 24) Ariel argues that the RFC is not supported by substantial evidence becaiiké taged
to consider and weigh institutional opinions, rejected the testimony of Atiediing physician,
Dr. Mohr, and never considered Dr. Strus’ opiniénel also argues that the ALJ’s determination
that Ariel could perform jobs that have a GED Reasoning Level* afa® not supported by
substantial evidenceti{ing No. 17 at 52).

As indicated above, th&LJ’s failure to consider Ariel'®isorder of Written Expression
was reversible error that affected later st&pthen determining the RFC, the ALJ must consider

all medically determinable impairments, physical and mental, even those that eomsiderd

* GED Reasoning Level 2 involves applying commonsense understandingytowtadetailed but uninvolved
written or oralinstructions and/or dealing with problems involving a few concretebas in or from standardized
situations.
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“severe.” Craft v. Astrue 539 F. 3d 668, 676 {7 Cir. 2008)(emphasis in original) As to the
remaining arguments, the Commissioner responds that the ALJ did consider Dr. Mohr. and D
Strus’ opinionsput assigned them very little weight.

“An RFC assessment must includediacussion explainingnpow specific medical and
nonmedical evidencsupports each conclusion.” SSR-&®at *7 (S.S.A. July 2, 1996).The
adjudicator must also explain how any material inconsistencies or ambiguitiesevdence in
the case record were considered and resdlMddA treating physiciars opinion regarding the
nature and severity of a medical condition is entitled to controlling weight ifl) supported by
medical findings; and (2) consistent with substantial evidence in the reésee@0 C.F.R. 8
404.1527(d)(2)Skarbek v. BarnharB90 F.3d 500, 503 (7th Cir. 2004).

It is not clear if the ALJ concluded that Dr. Mohr’s opinion was neither supported by
medical findings nor consistent with substangiaildence in the record because the ALJ rejected
his opinion on the basis that Dr. Mohr made an opinion that Ariel was disabled, which is a
determination reserved to the Commissioner. (Filing Ne&2 2827). Because the ALJ rejected
Dr. Mohr’s relatednedicaldiagnoses on this account, which had nothing to do with a flaw in Dr.
Mohr’s medical conclusions, this was a patently erroneous reason fomgjec®n remand, the
ALJ must adequately consider if Dr. Mohr’s diagnoses are supported by medicag$irahd
consistent with substantial evidence in the record. If Dr. Mohr’s diagnosethdsarhurdles, then
Dr. Mohr’s opinion is entitled to controlling weight.

Dr. Strus conducted a mental evaluation of Ariel for the purposes of determining whether
a guardianship was appropriate for her after she reached the age of 18. He assignédmher
score of 50. Ariel argues that the ALJ never considered Dr. Strus’ opinion when hedbksesse

work abilities.(Filing No. 21 at 2). The Commissioner responds that the ALJ did consider Dr.
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Strus’ opinion when it referenced his notes of an updated 1Q score of 71. Trhjzeisnissible
cherrypicking of the evidence, because the rest of his opinion is mentioned nowhere else in
making an RFC assessment. The ALJ only highlighted the porti@r.o$trus’ opinion that
supported his determination. “[T]hese statements were chakgd from the record, selected
without context in which they appear. An ALJ cannot rely only on the evidence that supports her
opinion.” Bates v. Colvin736 F.3d 1093, 109@th Cir. 2013).This is reversible error.

There is a more fundamental flaw with the ALJ’s decision failuexpdicitly mention Dr.
Strus’ opinionIn Craft v. Astrugethe Seventh Circuit held that an ALJ’s failure to mention detailed
medical evidence regarding the claimant’'s mental assessment in the RF@ avadyeversible
erroras there was no “accurate and logical brid§=é& Craft539 F. 3d at 67678 (“we cannot
tell whether the ALJ considered and rejected this piece of evidence because sherdidtion
it.”) On remand, the ALJ should consider the entirety of Dr. Strus’ opinion including his evaluation
of Ariel’s need for a guardianship assessingvriel’'s RFC.

Ariel argues that the totality of the evidence did not support the ALJ's camchinst Ariel
could perform jobs with a GED Reasoning Level 2 and lacks a logical biiig€€ommission
respondghat any error causdaly the ALJ’s unclear conclusion regarding the GED Reasoning
Level 2 was resolved at Step 5 where the VE dtiduat Ariel could perform three positions that
involved “unskilled work” As noted above, the ALJ’'s decision contained lines of medical
evidencé that were not adequately consideredearlier stages and in the RFC analysis. The
Seventh Circuit has held that the label of “unskilled” work does not provide information about a
claimant’s mental condition or abilities and that an ALJ’'s RFC’s analysis shedlddtrsome work

requirements tevant to mental abilities when the issue arisgsat 677.Thus, a determination

5 The incapacity decree, Drs. Strus and Mohr’s opinions, and Ariel'seWifitxpression Disorder were not
adequately considered in the RFC gn.
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of a RFC limited to “unskilled work” would not cure any deficiencies regardinduaddo account

for work restrictions caused by a mental impairment. On remand, the ALHstandider and
evaluate Ariel’'s underlying medical and institutional evidence that exhimtsaal difficulties
with concentration, persistence, pace, and repetition that might have an effect oorker w
restrictions and incorporatkose restrictios into his RFC analysis.

E. Credibility Determinations

The factors that the ALJ must consider when assessing the credibility aiiearmai’s
statements include the claimant’s daily activities; the location, duration, fregaad intensity
of the claimant’s symptoms; factors that precipitate and aggravagrtipgoms; the type, dosage,
effectiveness, and side effects of any medication the claimant takes to allevigtaghmnss; any
measures other than treatment the claimant uses or has used to relieve syandamny other
factors concerning the claimastfunctional limitations and restrictions due to symptoms. SSR
96-7p; 20 C.F.R. § 404.1529(c)(3). Because credibility is largely a factual deteonjneaatid
because the ALJ is able to perceive witness testimony firsthand, the cbndtwibset credibty
determinations so long as there is some support in the record and the ALJ iseraty'pabng.”
Herron, 19 F.3d at 335%ee Prochaska v. Barnhat54 F.3d 731, 738 (7th Cir. 2006) (credibility
findings are afforded “considerable deference” andanly be overturned if they are unreasonable
or unsupported). “When assessing an ALJ's credibility determination, [the cowwtndtie
undertake ae novareview of the medical evidence that was presented to the ALJ. Instead, [the
court] merely examir{g] whether the ALJ’s determination was reasoned and supporidder
v. Astrue 529 F.3d108,413. Only when the ALJ’s determination lacks any explanation or support
will the court determine that her credibility determination is “patently wrong” &qdines

reversal.ld.
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Ariel argues that the ALJ made erroneous credibility determinations basedieadts Ar
testimony, and testimonidsom her mother and her job coach Cindy Devarey (“Devarey”). The
Commissioner responds that the ALJ properly considietestimonies of Ariel and her mother
and although, the ALJ cited the wrong exhibit with regards to Devarey’s stateimany event,
the correct statement would have further buttressed his decision with more lcapgatence
because the statement indicated Ariel performed “very well” at a mock intervieavcleaning

position. Eiling No. 20 at 2%

The Court first notes that the ALJ found Ariel’s testimony credible; however fdatd t
her Borderline Intellectual Functioningipairment education records, and reports to examiners
reflect only mild restrictions in activities of daily living and mild difficulties inisbéunctioning.

(Filing No. 132 at 28) Ariel argues that the ALJ took too narrow of a view of her activities of

daily living. The Court finds that because the ALJ found Ariel’'s testimony wedibde and
weighed her testimony against the f@ltord his determination that she had only mild restrictions
and difficulties was not patently wrong to the extent of the evidence that he cothsodettee
record® The ALJ found her mother’s testimony partially credible because he foundribbs
mother had personal interest in the outcome as she will also benefit financially lifsAfoeind
disabled. Because the ALJ articulated some support from the record in detetimenengdibility
of Ariel's motherand found her partially credible, his determination was not patently wrong.
Further, had the ALJ properly considered Devarey’s statement, it would have grevidence
against a disability conclusiorfhis was harmless error.

Accordingly, the Court concludes the ALJ adequaaeliculatel minimal justifications for

his credibility determinationsnd remand is not warranted on this issee Schec¢l357 F.3dat

5 See Section Ckupra
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700; see also Sawyer v. Colyib12 F. App'x 603, 607 (7th Cir. 2018]t] his court gives
considerable deference to an At &redibilityfinding and will uphold it unless “patently wrohg
(citations omitted)Nevertheless, the ALJ should determine how the incapacity decree and other
evidence that he did not considefeats Ariel'srestrictions on remand.

F. Appeals Council

A claimant may seek review of an ALJ’s decision by submitting additional esxederthe
Appeals Council. 20 C.F.R8 404. 970(b)The Appeals Council “consider[s] the additional
evidence” only if the evidence is 1) “new,” 2) “material,” and 3) “relatégdihe period on or
before the date of the administrativevlpudge hearing decisionBrown v. Colvin No. 1:14cv-
01797JIMS-JIMD, 2015 WL 3886029 at *12 (S.D.Ind. June 22, 2015v)jdence that meets this
threepart tests deemed “qualifying” evidencéd. at *13. After the evidence meets this threshold,
the Appeals Council then proceeds to review the entire record, which includes eghiéi
“qualifying” evidence into the administrative record and determines whigth&lL J’s decision is
contrary to theveight of the evidencéd. SeeFarrell v. Astrue 692 F.3d 767, 771 (7th Cir.2012).

If the Appeals Council determines that the additional evidence fails any plaet thi¢epart test,
outlined above then the Council “will prepare a denial notice” and [n]ot exhibit the egidenc
Brown, 2015 WL 3886029 at *13q(oting HALLEX 1-3-5-20(A), 1993 WL 643143, at )1
Remandoy the district couris appropriate only where new evidence is “material to the claimant's
condition during the relevant time period encompassed by the disability aipplicatier review.”
Anderson v. Bowe868 F.2d 921, 927 (7th Cir. 1989). The district court’s standard of review for
the Appeals Council’s determination of additional evidence as “qualifyindg isovo Farrell v.

Astrue 692 F.3d 767, 771 (7tir. 2012).
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When the Appeals Council concludes that the evidence is not “qualifying”, it shaduld sti
associate the evidence that it rejected with the applicant’s file, so that@Feourt can review
the evidence to determarthe limited question of whether the Appeals Council’s conclusion that
the evidence was not new and material was corBasthill v. Colvn, No. 1:15¢cv-JMSMJD,
2016 WL 6680358 at *7 (S.D.Ind. November 14, 2018)e Appeals Council found that the
evidence was “norgualifying,” because it was not new or material, but failed to associate the
evidence in Ariel’s file for this Court’s reviev@n remand, the Court orders the Commissioner to
make part of the certified administrative record the additionaleecel by association the
additional evidence that Ariel submitted to the Appeals Council and the Appeals Gejautdd.

V. CONCLUSION

For the reasons set forth abottee final decision of the CommissionerREMANDED
for further proceedings consistent with this Entry as authorized by SentencefuU.S.C.

§ 405(9).

SO ORDERED.
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