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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
TIMOTHY A. DELONG,
Plaintiff,
V. No. 1:16e€v-01210JMS-DKL

NANCY A. BERRYHILL, Acting Commissione
of the Social Securitfxdministration

Defendant.

N N N N N N N N N N

ENTRY REVIEWING THE COMMISSIONER’S DECISION

Plaintiff TimothyDelLongapplied for disability insurance benefits from the Social Security
Administration (‘'SSA’) on February 11, 2@ alleging an onset date &fine 6, 2008[Filing No.
124 at 7] His application was denied initially on April 20, 2010, and upon reconsideration on
July 28, 200. [Filing No. 124 at 7] Administrative Law Judge ALJ") Angela Mirandaheld a
videohearing orAugust 23 2011,and issued a decision on November 29, 2011, concluding that
Mr. DeLongwas not entitled to receive benefi{:iling No. 124 at 718] On October 18, 2012,
the Appeals Councivacated and remanded the ALJ’s decision after it receidelti@al
evidence [Filing No. 124 at 2223.] On September 24, 2013, the ALJ held another video hearing,
[Filing No. 122 at52], and issued a decision on August 26, 2014, concluding once again that Mr.
DelLongwas not entitled to receive benefitg-iling No. 122 at 3246.] The Appeals Council
denied review on March 14, 2016,iljng No. 122 at 3, rendering the ALJ’s decision the final
decision of the Commissioner of the SSA (t®fMmmissionel), [Filing No. 122 at 3246]. Mr.
DeLongthen filed this civil action unde¥2 U.S.C. § 405(gyequesting that the Court review the

Commissioner’s decision.F{ling No. 1]
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l.
STANDARD OF REVIEW

“The Social Security Act authorizes payment of disability insurance hbenafid
Supplemental Security Income to individuals with disabilitigsarnhart v. Walton535 U.S. 212,
214 (2002) “The statutory definition of ‘disability’ has two parts. First, it requaesertain kind
of inability, namely, an inability to engage in any substantial gainful acti@gcondit requires
an impairment, namely, a physical or mental impairmentchvprovides reason for the inability.
The statute adds that the impairment must be one that has lasted or can b &xjeite. . not
less tharl2 months.”Id. at 217

When an applicant appeals an adverse benefits decision, this Court’s roléed ton
ensuring that the ALJ applied the correct legal standards and that substddgatce exists for
the ALJ’s decisionBarnett v. Barnhart381 F.3d 664, 668 (7th Cir. 200#)tation omitted). For
the purpose of judicial review, “[s]ubstantial evidence is such relevant eedEnaeasonable
mind might accept as adequate to support a conclusion.{quotation omitted). Because the
ALJ “is in the best position to determine the credibility of withessesgft v. Astrue 539 F.3d
668, 678 (7th Cir. 2008jhis Court must afford the ALJ’s credibility determination “considerable
defeence,” overturning it only if it is “patently wrongrochaska v. Barnhartt54 F.3d 731, 738
(7th Cir. 2006)quotations omitted).

The ALJ must apply the fivetep inquiry set forth in 20 C.F.R. § 404.1520(a)(4)))
evaluating the following, in sequence:

(1) whether the claimant is currently [un]employed; (2) whether the clainaasnt

a severe impairment; (3) whether the claimant’s impairment meets or equals one

of the impairments listed by the [Commissioner]; (4) whether the claimant can

perform [his] pastvork; and (5) whether the claimant is capable of performing
work in the national economy.
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Clifford v. Apfe] 227 F.3d 863, 868 (7th Cir. 20(@)tations omitted) (alterations in original). “If
a claimant satisfies steps one, two, and three, [he] will automaticallgunel fdisabled. If a
claimant satisfies steps one and two, but not three, then [he] must satisfy stepiceistep four
is satisfied, the burden shifts to the SSA to establish that the claimant is cdpadtoonming
work in the national economy.Knight v. Chater55 F.3d 309, 313 (7th Cir. 1995)

After Step Three, but before Step Four, theJAnust determine a claimant’s residual
functional capacity REC’) by evaluating “all limitations that arise from medically determinable
impairments, even those that are not sevev@lano v. Astrue556 F.3d 558, 563 (7th Cir. 2009)

In doing so, the ALJ “may not dismiss a line of evidence contrary to the ruling. The ALJ

uses the RFC at Step Four to determine whether the claimant can perform Ipasbwalevant
work and if not, at Step Five to determine whether the claimant can perform atherSee20
C.F.R. §416.920(eJg). The burden of proof is on the claimant for Steps One through Four; only
at Step Five does the burden shift to the Commissidbigiford, 227 F.3d at 868

If the ALJ committedho legal error and substantial evidence exists to support the ALJ’s
decision, the Court must affirm the denial of benefitsinett 381 F.3d at 668When an ALJ's
decision is not supported by substantial evidence, a remand for further proseetypgcally the
appropriate remedyBriscoe ex rel. Taylor v. Barnhard25 F.3d 345, 355 (7th Cir. 2005An
award of benefits “is appropriate only where all factual issues have beereceanty the record
can yield but one supportable conclusioid” (citation omitted).

Il.
BACKGROUND

Mr. DeLongwas born in 1964 Hiling No. 122 at 63, hascompleted some collegé;i[ing

No. 122 at 6§, and has previous work experienceaawarehouse workefFiling No. 122 at
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44].* Using the fivestep sequential evaluation set forth by the SS20i€.F.R. § 404.1520(a)(4)

the ALJ issued an opinion on August 26, 20Jetednining that MrDeLongwas not entitled to

receive disability benefits[Filing No. 12-2 at 32-4% The ALJ found as follows:

At Step One of the analysis, the ALJ found that MeLong had not engaged in
substantial gainful activifysince the alleged onset dat&ilihg No. 122 at 35]

At Step Two of the analysis, the ALJ found that NdeLong suffered from te
following severe impairments?(1) back impairments variously assessed as
dextroscoliosis, chronic compression deformities of T10 and T11, levasisplilisc
degeneration of T:R1 and LXL2, and scoliosis; (2) cervical spine dysfunction
described asild cervical spondylosis; (3) mild developmental dysplasia of the right
hip and sciatica; and (4) mental impairments assessed as anxiety, depression, and
memory loss likely secondato depression and anxiety.Fi[ing No. 12-2 at 34

At Step Three of the analysis, the ALJ found that MelLong did not have an
impairment or combination of impairments that met or medically equaled the severity
of one of the listed impairmentsFi[ing No. 122 at 36]

After Step Three but before Step Four, the ALJ found thaDdonghas the RFC to
perform light work with the followingpostural and mental limitation§Mr. DeLond

has the capacity to occasionally lift and carry 20 pounds and to frequently liftrapd ca

1 Mr. DeLong provided a detailed description of his medical histéfjinf No. 21, and the
Commissioner did not dispute iEi[ing No. 29. Because that discussion implicates sensitive and
otherwise confidential medical information concerning Mr. DelLong, @oart will simgy
incorporate those facts by reference herein and only detail specific facts asnyetesasldress
the parties’ arguments.

2 Substantial gainful activity is defined as work activity that is both substangal itivolves
significant physical or mentalctivities) and gainful (i.e., work that is usually done for pay or
profit, whether or not a profit is realized)0 C.F.R. § 404.1572(30 C.F.R. § 416.972(a)
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10 pounds. [He] has the capacity to frequently push and pull up to the weight capacity
for lifting and carrying. [He] has the capacity to stand and wdk6urs in an-&our
workday. . . . [Mr.DeLond has the capacity to occasionally stoop, kneel, crouch,
crawl, and climb stairs and ramps. The evidence does not establish that [he] has any
limitations in the ability to balance . . . [and] there areclvaical signs or diagnostic
results establishing any medically determined impairment of the hands ar uppe
extremities. . . . [Mr.DeLond has no limitations in manipulative abilities. . . .
[M]entally [Mr. DeLond has the capacity to understand, remember, and/ out
simple, routine tasks. In doing so, [MdeLond has the capability to use common
sense understanding to carry out instructions, to deal with several concidéesan
standardized situations, and to sustain this mental ability consistent with thal norm
demands of a workday including regular breaks and meal perjbbis DeLond has
the capacity to appropriately interact with supervisors, coworkers, and the general
public. [He] has the capacity to identify and avoid normal work place hazards and to
adapt to routine changes in the work placé¢Filing No. 122 at 3839 (emphasis
omitted)]

e At Step Four of the analysis, the ALJ found that BeLongis unable to perform any
past relevant work.Hling No. 12-2 at 44

e At Step Five of the analysis, the ALJ found that considering D&longs age,
education, work experience, and RFC, there are jobs in the national economy that Mr.
DeLongcan perform, such asfast food worker, cashier, and sales attendgnting

No. 12-2 at 45
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Mr. DeLongasked the Appeals Council to review the ALJ’s decision, but that request was
denied on March 14, 2016Fi[ing No. 122 at 3, rendering the ALJ's decision the
Commissioner’s final decisioff-iling No. 122 at32-44. Mr. DeLongthen filed this civil action
under42 U.S.C. § 405(grequesting that the Court review the Commissioner’s decistiahng
No. 1]

.
DiscussIoN

Mr. DeLongraises several issues on appeal, and the Court will address them as follows:
(1) whether the ALJ improperly evaluated the opinions of the psychologisilitative examiner
and treating physicianf[ling No. 21 at 2425]; (2) whether the ALJailed to adequately instruct
the vocational expert regarding MeLongs moderate limitations of concentration, persistence,
and pace,Hiling No. 21 at 28 (3) whether the ALErred inher credibility analysis[Filing No.
21 at 3(; (4) whether the AJ improperly dismissed the testimony of N\deLonds friend, [Filing
No. 21 at 2T, (5) whether the ALJ erred when she found that DieLongs amnestic disorder
was not a severnepairment [Filing No. 21 at 1§ and (6) whether the Appeals Counsel erred
when it failedto “exhibit or associate” with MrDeLonds recordthe posthearing evidence that
he submittd, [Filing No. 21 at 1k

A. Opinion Evidence

1. Consultative Examiner’s Opinion

Mr. DelLong argues that the ALJ erroneously weighed the opinion of psychological
consultative examiner Dr. RobdBtake with respect tdr. DeLondgs “severe processing and
memory” problems. Hiling No. 21 at 23 Mr. DeLongargueghat the ALJ’s reasofdismissng
Dr. Blake’s opinion becaugdbe testing was compromised ldly. DeLonds lack of understanding

the directionyis flawed becauske claims thasuchevidences linked to “severe procesg and


https://ecf.insd.uscourts.gov/doc1/07315503775?page=3
https://ecf.insd.uscourts.gov/doc1/07315503775?page=32
https://www.westlaw.com/Document/N2E5CC2D092C211E5BA16EBDAEBCDCB2F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.insd.uscourts.gov/doc1/07315360629
https://ecf.insd.uscourts.gov/doc1/07315360629
https://ecf.insd.uscourts.gov/doc1/07315709353?page=24
https://ecf.insd.uscourts.gov/doc1/07315709353?page=28
https://ecf.insd.uscourts.gov/doc1/07315709353?page=30
https://ecf.insd.uscourts.gov/doc1/07315709353?page=30
https://ecf.insd.uscourts.gov/doc1/07315709353?page=27
https://ecf.insd.uscourts.gov/doc1/07315709353?page=27
https://ecf.insd.uscourts.gov/doc1/07315709353?page=18
https://ecf.insd.uscourts.gov/doc1/07315709353?page=15
https://ecf.insd.uscourts.gov/doc1/07315709353?page=23

memory problems.”[Filing No. 21 at 24 He also claims that the ALJ’s othexplanationghat
Mr. DeLongwas able to care for hi®s and engage in amateur rabi@adcastingre notgood
reasons to reject Dr. Blake’s opiniorfiljng No. 21 at 24-2%

In response, the Commissioner argues that the ALJ considered all the opinions, adequately

assigned g weight to the state agency psychologist’s opinion, and properly not&eMings
propensity to exaggerate in both of NdeLongs mental and physical examinations:iling No.
29 @ 7.)] The Commissioner claims that the ALJ “reasonably considered thaBl&ke’'s
conclusions were not supported by his own examination findingsiling No. 29 at § The
Commissimer summarizes the ALJ’s discussion of Dr. Blake’'s assessment, ndtésetiAd_J
provided adequate reasons for rejecting his opinion, and argues that courts deigbt egwdence
on appeal. filing No. 29 at 8-9

In reply, Mr.DeLongargues thathe“Commissioner’s characterization of what Dr. Blake
actually stated is simply not true.Fi[ing No. 30 at § He reiterates that Dr. Blaketedthat Mr.
DeLongs difficulty with directions “was generally indicative of the level of pisbleni andthat
Dr. Blakedid notfind Mr. DeLongs memory invalid. [Filing No. 30 at § Mr. DeLongfurther
claims that “the ALJ overstated his daily activities in finding them inconsistent witBl&8ke’s
opinion,” and that she failed to build a lodiead accurate bridge when she mischaracterized Dr.
Blake’s opinion and overstated MdelLonds care of his son arghrticipation inhobbies. [Filing

No. 30 at 6-7
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Generally, an ALWill give more weight to an opinion of a source who has examined the
claimant than to the opinion of a source who has not examined the cldinZhtC.F.R. §
404.1527(c)(1) “An ALJ can rgect an examining physician’s opinion only for reasons supported
by substantial evidence in the record.”. Gudgel vBarnhart 345 F.3d 467, 470 (7th Cir. 2003)
Moore v. Barnhart278 F.3d920, 924 (9th Cir. 2002)

TheALJ discussed Dr. Blake’s findings with regard to MeLonds mentalimpairments
[Filing No. 122 at 41] TheALJ thenexplained thashe gave little weight to Dr. Blake’s opinion
with respect to his assessment that MelLong showed “severgprocessing and memory
problems,” because Mr.DelLongs “testing appeared to be compromised by his lack of
understanding of the test directions,” and his haiflparticipating iramateur radi®roadcasting
and activity caring for a disabled child were at odds with his opinjéiling No. 122 at 42]
These are na@dequateeasonso rejectDr. Blake’s opinion. First, Dr. Blake noted in his opinion
thatMr. DeLonds difficulty following instructions wadikely attributed to higifficulty with his
memory. Specifically Dr. Blake pointed out that MDeLongwas consistent with his wrong
answers demonstrating thaithin his own logic, he may have performed higher on thetssip
and that “the fact that he coutdtunderstand the instructions after multiple presentaoggests
that his extremely low score on this item is generialtiicativeof the level of his problem. . . .”
[Filing No. 129 at 78] Moreover, the ALJ does not expldiow Mr. DelLonds ability to carefor

his son ane&ngagen amateur radidroadcastingefutesthat he has issues with his processing or

3 The SSAadopted new rules for agency review ofahidity claims for applications filed on or
after March 27, 201782 Fed. Reg. 584@1. The new regulatioriadicate thaSSA “adjudicators
will [now] articulate how they consider medical opinions from all medicalcasyregardless of
whether or not the medical sourceais [acceptable medical source].”. .82 Fed. Reg. 584@1.
Because Mr. DelLong applied for disability benefits before March 27, 2017 dinasges will not
apply to the review of hislaim.
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memory Another troublingaspect of the ALJ'assessment is that she gave significant weight to
the state agency psychological consultant’s opirdnd onlyexplainedthat the“consultative
examinations revealed a higher level of functioning tiMn DelLond alleged and the 2013
examinations appeared to have been compromised due to issues with patient[€ffort) No.
12-2 at 41] As noted above, typically, a consultative examiner’s opinion receives gre&ajat we
because they examine the claimant, whereas a state agency physician merely reviesescid
recorcs. While the Court does not indicate that the ALJ should have given greater weight to Dr
Blake’s opinion, it finds that the ALJ should have given adequate reasons for discounting the
opinion. Accordingly, this issue requires remand
2. Treating Physician’s Opinion

Mr. DeLongargues that the ALJ failed gve “good reasons” for not affordingpntrolling
weight tothe opinion of treating physician Dr. Seth Banksiliig No. 21 at 29 Hefirst argues
thatthe ALJ’sexplanation that Dr. Bankssed Vagué words like “moderate” and “severetb
describeMr. DeLongs mental impairments is not an adequate re&sogject the opinioygiven
that Dr. Banks essentially adopted Blake’sopinion. [Filing No. 21 at 2 Mr. DeLongfurther
points out that the AL3’ explanatiothatDr. Banks requestor afunctional capacity examination
demonstrates he was unsure of BleLonds precise loss of functioning not an adequate reason
to reject Dr. Banks’ opinian [Filing No. 21 at 2§ Lastly, he argues that the ALJ’'s reason to
reject Dr. Banks’ opinion because he mistook Dr. Blake’s examination to be aongpeshensive
neuropsychological examinationatsonot a “good reason.”Fjling No. 21 at 26-21

In respons, the Commissionetlaims that the ALJ gave “good reasbrs reject Dr.
Banks’ opinion. Filing No. 29 at 9 In addition, theCommissioner claims that the ALJ was not

required to give Dr. Banks’ opiniocontrolling weight because he was a general physicrah, a
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that Dr. Banks only recommended conservative treatment to addre§eMmds symptoms.
[Filing No. 29 at 9-1Q

In reply, Mr.DelLongreiterates that the ALJ’s reassto reject Dr. Banks’ opinion have
“absolutely nothing to do with the mental limitations assessed byBBnks” and are not
consideredyood reasons.F[ling No. 30 at g

Under20 C.F.R. § 404.1527(c)(1an ALJ should “give more weight to the opinion of a
source who has examined [the claimant] than to the opinion of a source who has not examined [
claimant]” because of his greater familiarity with the claimant’s conditiodscacumstances.
Minnick v. Colvin 775 F.3d 929, 9338 (7th Cir. 2015) Section404.1527(c)(2)provides that
“[i]f [the ALJ] find[s] that a treating source’s opinion on the issue(s) of the nature and severity of
[the claimant’s] impairment(s) is wedupported by medically acceptable clinical and laboratory
diagnostic techniques and is not inconsistent with the other substantial evideheelairhant’s]
case record, [the ALJ] will give it controlling weightZ0 C.F.R. § 404.1527(c)(2Winnick, 775
F.3d at 938 If the ALJ opts not to give a treating physician’s opinion controlling wesgbtmust
apply the factors und&0 C.F.R. § 404.1527(c)(Z).

As noted by MrDeLong the ALJ gave three reasons for giving “very limited weight” to
Dr. Banks’ opinion [Filing No. 122 at 42] She first indicated that Dr. Banks does not provide a
detailed or quantifiable assessment, and that he used teagusdike “moderate” and “severeé
[Filing No. 122 at 42] Next, she explains that the fact that Dr. Banks requested a functional
capacity examination demonstrates that via@s unsure of Mr.DelLongs precise loss of
functioning. [Filing No. 122 at 42] Lastly, the ALJ points out that Dr. Banks erroneously found
that “the first consultative psychological examination was a more detailed psgatmlogical’

examination rather than a general mental statute examinatieniig[No. 122 at 42] TheCourt
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agrees with MrDeLongthat the ALJ failed to give adequate reasong)iving little weight to Dr.
Banks’ opinion. As noted above, the ALJ must give controlling weight to the treatingiphissic
opinion if it is wellsupported by medically acceptable evidence andnuoinsistent with the
record, and thé&LJ’s explanationrejecing Dr. Blake’s opiniondoes notexplain whetheor to
what extenDr. Banks’opinion isinconsistentvith or not supported by the rach Instead, the
ALJ makesvarious assumptiongbout Dr. Banks’ findings For instance, the ALJ’s reason to
reject Dr. Banks’ opinion because he used vague tékmm&moderate” and “severe” to describe
Mr. DeLong’s impairments is unavailing, given tisathterminology isoften usedy physicians
in Social Securityassessmeriormsto describea claimants impairments. Moreover, the ALXB
other reason to reject Dr. Banks’ opiniehecausd&erequested a functional capacity examination
—is alsolillogical since the ALJ also noted that Dr. Banks was a general practitionsithacefore
notsoqualified to conduct this type of examinatiofhe Court does natoncludethat Dr. Banks’
opinion should be given controlling weighBut if the ALJ is going to afford it lesser weiglte
ALJ’'s assessment mube donein accordanceavith the Social Security regulationsThe Court
therefore remand$is matter based dhisissue

B. Concentration, Persistence, iad Pace

Mr. DeLongargues that the ALJ failed to take into account “her own findings of moderate
limitations of concentration, persistence, and pace in her assigned [REQC]ea Step Five
hypothetical questions to the vocational exper&ilijg No. 21 at 2§ He claims that the ALJ
“apprised the vocational expert that [NDreLond did not have limitations in these areas at all.”
[Filing No. 21 at 29 Hefurtherclaims that this omission “resulted in uninformed testimony and

Step Five findings not supported by substantial evidenééling No. 21 at 29
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In response, the Commissioner argues titatALJ reasonably relied upon state agency
psychologist DrKennethLovkao's opinion, “who translated [MiDeLongs] moderate difficulties
in maintaining concentration, persistence or pace into a mental [RFC] opiniéhig No. 29 at
11] The Commissioner argues that NDeLong“makes a series of arguments as to why Dr.
Lovko’'s opinion does not adequately account for [NMelLongs] moderate imitations in
concentration, persistence and pacé-ilirfjg No. 29 at 19 He further claims that MiDeLong
does not explain “what additional limitations he believes he rdqliiren the hypotheticals to the
vocational expert, and that MDeLongs attorney had the opportunity to question the viooal
expert during the hearing “if he believed the ALJ’s hypothetical question wasunaée.” Filing
No. 29 at 17

In reply, Mr. DeLongclaimsthatthe Commissioner mischaracterizes his argument and
reiterates that the RFCassessed by the ALJ does not reflect the moderaitatioms of
concentration, persistence and pace that the state agency psychologist opinedtaed Aia []
adopted.” [Filing No. 30 at 12.] He further claims that “simple, rou@rtasks” do not relate to
someone’s ability to sustain concentration, persistence, and pace, and that tlveretis
capabilities that are not reflective of the limitations found by Dr. Lojkding No. 30 at 3

The ALJ’s RFC assessment and the hypothetical questions posed to the vocational expert
“must incorporate all of the claimaatlimitations supported by the medical record/arga v.
Colvin, 794 F.3d 809, 813 (7th Cir. 2015Among the mental limitations that must be considered
are deficiencies in concentration, persistence, or gdc&.he Seventh Circuit has repeatedly held
that restricting a claimant who has limitations of concentration, persisterncpaes to “simple,
routine tasks” “d[oes] not adequately account for the plaistiffedical limitations, including an

impairment in concentration.Stewart v. Astrues61 F.3d 679, 6885 (7th Cir. 2009)see also
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Varga 794 F.3d at 8145 (noting that the&Seventh Circuit has “repeatedly rejected the notion that
.. .confining the claimant to simple, routine tasks and limited interactions with othepsadelky
captures temperamental deficiencies and limitations in condentratersistence, and pace”);
O’Connor-Spinner v. Astryé27 F.3d 614, 618-19 (7th Cir. 20Xbiniting claimant to “routine,
repetitive tasks with simple instructions” did not account for “moderate limitatiomirecdration,
persistence and pace”).

The Seventh Circuit does not require the hypothetical questions presented to the Yocationa
expeat to explicitly use the words “limitations in concentration, persistengeace,” but there are
only limited circumstances when the absence of such language is suff@eei’ Connor-
Spinner 627 F.3d at 619First, a hypothetical question may be sufficient if the record shows that
the vocational expert ingendently reviewed the claimant’s medical record or heatdrteny
directly addressing the claimastimitations.Id. Second, the hypothetical may be sufficient when
the language specifically excluded tasikat someone with the claimant’s limitats could not
do. Id. Third, the hypothetical may be sufficient when it mentions the claisamderlyiry
conditions that limihis concentration, persistence, or pag#.at 620

Both parties agree that Dr. Lovko’s opinion, which the ALJ afforded great wprghtdes
that Mr.DeLonghas moderate limitations of concentration, persistesod#pace, Filing No. 12
10 at 2(, andthatunder Step Two of the Analysis, the Addknowledged thiBmitation, [Filing
No. 122 at 37. Specifically, Dr. Lovko noted that MReLongwas moderately limited undére
following categories![t]he ability to understand and remember detailed instructigigjhg No.
12-10 at 24; and “[t]he ability to complete a normal workday and workweek without interruptions
from psychologically based symptoms and to perform at a consistent pace aithwueasonable

number and length of rest periodsll[ng No. 1210 at 2%. Both parties also acknoadige that
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during the hearingthe ALJ failed to include in the hypothetical ttoe vocational expentir.
DeLongs moderatdimitations of concentration, persistence, or pa&eeriling No. 122 at 91
97.] Mr. DeLongargues that this is reversible ersord theCommissionedisagrees Sincethe
ALJ failed to instruct the vocational expeftthislimitation, the Courwill usethe standard above
to determine whether the ALJ committexversibleerror.

First, he record does not reveal whether the vocational expert had the opportunity to review
Mr. DeLonds records. During the hearing, the ALJ never asked the vocational expert whether he
reviewed the recogland the parties dwt indicate whether he didiven this, heCourtassumes
that the vocational expert did not review the resorBecondthe variations of thehypothetical
that the ALJ posed to the vocational expersulted intasksthat someone with moderate
limitations of concentration, persistence, or pace is unable tindbe hypothetical that the ALJ
incorporated in th&FC analysisthe ALJasked the vocational expert in part whether there are
jobs for someone with “the capacity to understand, remember, and carry out . . . simple, routi
tasks . . . [where] the individual has the capacity to use commonsense understaiding.N¢.
12-2 at 9293] The Seventh Circuit has held thabtieloying terms like ‘simple, repetitive tasks’
on their own will not necessarily exclude from the [vocational expectsisideration those
positions that present significant problems of concentration, persistencecarichpd that “[the
ability to stick with a given task over a sustained period is not the same aditii¢calearn how
to do tasks of a given complexity O’'Connor-Spinner627 F.3d a620 (internal anl external
citations omitted). Lastly, the RFC does not contain restiocts necessary fosomeone with
moderate limitations of concentration, persistence, or gag that the ALdncorporated in the

RFC analysighelimitations of ®meone who can engage in “simple, routine tdskSeeFiling
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No. 122 at 39] Onremand, the ALJ must properly instruct the vocational expert @a&lilongs
moderate limitations of concentration, persistence, and pace.

C. Other Issues

As dscussed above, the Court has found that remand is necessary based onwiee first
issues In the interest of thoroughness, the Court will briefly discuss Ddlongs other
arguments.

With respect tahe credibility analysisMr. DeLongclaims thatthe ALJ made several
pronouncements that were either patently faldaitad to tell the whole story[Filing No. 21 at
30.] He further claims that there are instances in the rdbatdnhote that MrDeLongfailed to
put forth the full effort during testindout thatthe examining source attributed those instances to
his mental conditin or personality. Hiling No. 21 at 3631] As examplesMr. DelLongcites to
examination records of MDeLongfrom Dr. Stephen Hermaand Dr. Blake.[Filing No. 21 at
30-31] A credibility determination by # ALJ is given “considerable deference?rochaska
454 F.3d at 728 The ALJ’scredibility determimtion will be reversed only ithe fails to base the
determination on grounds that are reasonable or supported by the evidencedofSeeSims v.
Barnhart 442 F.3d 536, 538 (7th Cir. 2006The Court agrees that the ALJ characteritted
recordas though MrDeLongput forth a poor effort during his examinations, but as noted by Mr.
DelLong certain medical examiners like Dr. Blake — atributed this behavior to his mental
condition On remand, the ALJ must accurately assess the medical examinations thatMiscus
DeLongs mental impairments and givepeoper cedibility analysis.

Mr. DeLongnext claims that the ALJ improperly dismissed the testimomidiardStark
—Mr. DeLonds friend who testified at the administrative hearingt Mr.DeLongs memory was

getting worse- because the ALJ noted that the last time he had contact witbeMdongwas over
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a year ago. Hiling No. 21 at 27 Mr. DeLongpoints outthat Mr. Starkactuallytestified thathe
spoke with Mr.DeLongover amateur radibroadcastindive to six times per day.Fjling No. 21
at 2728] An ALJ may consider evidence from roredical sourcessstich as spousesanents,
friends, and nghbors,” andshould ‘explain the weighgiven . . .or otherwise ensure that the
discussion of the evidence in the determination or decision allows a claimant eqerts
reviewer to follow the [ALJ’s] reasoning, when such opinions may have an effect on toeneut
of the casg SSR 0603P (Aug.9, 2006) The Court finds thathe ALJ improperly gave little
weight to Mr. Stark’s testimonywhen she claimethatit was because Mr. Stakkas in contact
with Mr. DeLonga year ago.In fact, Mr. Starktestifiedthathe was in contact with MDelLong
via telephone at least five to six times per day, but that the last time he sB&ldngin person
was a year agd.Filing No. 122 at 90] On remand, the ALJ shiolgive a poper account of Mr.
Stark’stestimony.

Next, Mr.DeLongargues that the ALJ erred whdme found that MrDeLongs amnestic
disorder was not a severe impairmeritilifig No. 21 at 1§ He claims that the ALJ was playing
doctor in making that determination because the evidandanedical sourcetemonstrate that
he hasignificantcognitive impairments[Filing No. 21 at 2(Q “[l] f a plaintiff satisfies his burden
of establishing that he suffers from any severe impairment, the ALJ simply omiistue to step
three of the analysis.Raines v. Astrye2007 WL 1455890, at *7 (S.D. Ind. 2007)N]o error
could result solely fronfthe ALJ's] failure to label an impairment as ‘severe’. .\What matters
is that the ALJ considetie impact of all of the claimaistimpairments- severe and nesevere
—on his ability to worK. Id. Given that the ALJ found that MReLongsuffered from other
severe impirmentsat Stgp Two and continued with theabsequent steps of tAealysisthe Court

finds that the ALJ’s failure to findhat Mr. DeLongs amnestic disordeconstitutesa severe
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impairment idharmless errorHowever whether severe or ndhe ALJ must stilfactorlimitations
from Mr. DeLongs amnestic disorder into the RFC=or instance, @discussed unde®ection
IILA.1., the ALJdid not take into accoumvidencaegardingMr. DeLonds severe processing and
memory problems Onremand, the ALJ muséview evidence related to MdelLongs amnestic
disorder diagnosis and discuss whetaito what extent itauses anfurtherlimitations

Lastly, Mr. DeLongargues that théppeals Council failed to “exhibit or associateith
the recorda comprehenge neurepsychological evaluatiomnd other records from Indiana
Neuroscience Associates from 2015 and early 20&6Mr. DeLongsubmitted after the ALJ’s
decision. Filing No. 21 atl5] Mr. DeLongclaims that even though the Appeals Council rejected
the evidence as “nequalifying,” it was still required to include it in the record for this Court’s
review. [Filing No. 21 at 15-14 Before filing its response, the Commissioner supplemented the
record with these recorddSeeFiling No. 28] Becausehis decision requires remand on other
grounds,the Court instructshe ALJ to determine whethethose recordselate back to the
appropriate adjudicatory ped, and if they dpappropriatelyconsiderMr. DeLongs limitations.

V.
CONCLUSION

For the reasons detaildwrein the CourtVACATES the ALJ’s decision denying Mr.
DeLong benefits andREMANDS this matter for further proceedings pursuantifoU.S.C.§

405(g)sentence 4) as detailed abowenal Judgment will issue acabngly.

Date: July 31, 2017 QWMW '/%(;«:\m

Hon. Jane M]agéru>s-Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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