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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
PauL McGANN,
Plaintiff,
VS. No. 1:16-cv-01235JMS-DML

BARBARA TRATHEN,

N N N N N N N N N

Defendant
ORDER

Plaintiff Paul McGann wasmployedas a Marion County Sheriff's Deputy at the
Indianapolis Motor Speedwd$iMS”) on May 24, 2014the evening before the Indianapolis 500.
While Mr. McGann was working to control the crowd after a fighth@“ CokelLot,” one of the
parking lotsnearIMS, he was approached by Zachary Pollack. An altercation between Mr.
McGann and Mr. Pollack took place, and Mr. McGann ultimategduss taseon Mr. Pollack
and then arrested him for resisting law enforcement,igatiad illegal possession of alcohol by
a minor. The charges against Mr. Pollack were eventually droppddvir. McGann was charged
with official misconduct and bgary in connection withhis arrest of Mr. Pollack. Defendant
Barbara Tratherg Deputy Marion County Prosecutor at the time, participated in thetigegsn
of Mr. McGann andigned the probable cause affidavit to suppoe charges against hinMr.
McGann was tried and acquitted, and now brings this lawsuit againstyDmsecutor Traen
under42 U.S.C. § 1983or malicious prosecution based on her alleged connectoridr.
Pollack’s father and the television network with which he isiaféd. Deputy Prosecutor Trathe

has filed a Motion for Summary Judgmeritilihg No. 114, which is now ripe for the Court’s

decision.
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l.
STANDARD OF REVIEW

A motion for summary judgment asks the Court to find that aigriahnecessary because
there is no genuine dispute as to any material fact and, ingheaaipovant is entitled to judgment
as a matter of law.SeeFed. R. Civ. P. 56(a) As the current wesion of Rule 56 makes clear,
whether a partgsserts that a fact is undisputed or genuinely disputed, the pastysapport the
asserted fact by citing to particular parts of the recordudimg depositions, documents, or
affidavits. Fed. R. Civ. P. 56(c)(1)(A) A party can also support a fact by showing that the
materials cited do not establish the absence or presercgesfuine dispute or that the adverse
party cannb produce admissible evidence to support the fafeed. R. Civ. P. 56(c)(1)(B)
Affidavits or declarations must be made on personal knowledgegusdacts that would be
admissible in evidnce, and show that the affiant is competent to testify on matiged.sted. R.
Civ. P. 56(c)(4) Failure to properly support a fact in opposition to a movanttsidghassertion
can reslt in the movant's fact being considered undisputed, and potgniiathe grant of
summary judgmentFed. R. Civ. P. 56(e)

In deciding a motion for summary judgment, the Court need only considetetisiacts
that are material to the decision. A disputed fact igera if it might affect the outcome of the
suit under the governing lawdampton v. Ford Motor Cp561 F.3d 709, 713 (7th Cir. 2009n
other words, while there may be facts that are in dispute, syymueyment is appropriatif those
facts are not outcome determinativelarper v. Vigilant Ins. C9.433 F.3d 521, 525 (7th Cir.
2005) Factdisputes that are irrelevant to the legal question will not be deresl. Anderson v.
Liberty Lobby, InG.477 U.S. 242248 (1986)

On summary judgment, a party must show the Court what evidence thdtagould

convince a trier of fact to accept its version of the evehidnson v. Cambridge Indu825 F.3d

2


https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id3b7a12b22b711de9f6df5c73d5b1181/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_713
https://www.westlaw.com/Document/I238054cf668411da8cc9b4c14e983401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_525
https://www.westlaw.com/Document/I238054cf668411da8cc9b4c14e983401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_525
https://www.westlaw.com/Document/I3a8518e29c9d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_248
https://www.westlaw.com/Document/I3a8518e29c9d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_248
https://www.westlaw.com/Document/I19e202cb89d211d9b6ea9f5a173c4523/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_901

892, 901 (7th Cir. 2003)The moving party is entitled to summary judgment if no reasonadite fa
finder could return a verdict for the nemoving party. Nelson v. Miller 570 F.3d 868, 875 (7th
Cir. 2009) The Courtviews the record in the light most favorable to the-nwving party and
draws all reasonable inferences in that party’s faw@arst v. Interstate Brands Corb12 F.3d
903, 907 (7th Cir. 2008 It cannot weigh evidence or make credibility determinations on suynmar
judgment because those tasks are left tdfdbefinder. O’Leary v. Accretive Health, Inc657
F.3d 625, 630 (7th Cir. 20L1)The Court need only consider the cited materiadsi. R. Civ. P.
56(c)(3) and the Seventh Circuit Ga of Appeals has “repeatedly assured the district courts that
they are not required to scour every inch of the record for evidbatés potentially relevant to
the summary judgment motion before themghnson 325 F.3d at 898 Any doubt as to the
existence of a genuine issue for trial is resolved against thengqparty. Ponsetti v. GE Pension
Plan, 614 F.3d 684, 691 (7th Cir. 2010)

I,
STATEMENT OF FACTS

The following factual backgrowd is set forth pursuant to the standards detailed above. The
facts stated are not necessarily objectively true, but as thmaty judgment standard requires,
the undisputed facts and the disputed evidence are presentedlight most favorable to “én
party against whom the motion under consideration is maéegmcor USA, Inc. v. American
Home Assurance Co400 F.3d 523, 5287 (7th Cir. 2005)

A. The Coke Lot Incident

On May 24, 2014, the evening before thdidnapolis 500, Mr. McGann, argeant for

the Marion County Sheriff's Office, was working crowd controlM8§. [Filing No. 1134 at 8]

Around 7:00 p.m., Mr. McGann received a call from Air One, acbelier assigned to the

Indianapolis Metropolitan Police DepartmentiMPD”), advising him thathere was a large fight
3
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in theCoke Lot [Filing No. 1134 at 9] Mr. McGann arrived at the scene of the fight alone on

his motorcycle, and it appeared that the fight had endednd No. 1134 at 1811.] The crowd

began to converge on Mr. McGann, so he activatechbisrcyclesiren to try to get the crowd to

back away. [filing No. 1134 at 11] The crowd began pouring beer and water on Mr. McGann

and throwing objects, so he attempted to move his motorcycle out ofthe faling No. 1134

at1112] Mr. McGanris left armwas hit by a bottle, arde therapprehended the individual who
threw the bottle, deployed his taser, and maxeedingo arrest the individualor battery on a

law enforcement officer. Hling No. 1134 at 1213/]

While Mr. McGann had the individual on the ground, Mr. Pollack apypred Mr.

McGann'’s left side and asked Mr. McGahmhatthe f**k [hg was doing. [Filing No. 1134 at

1516.] Mr. Pollack was standing with his hands on his hips right next to MGaha and Mr.
McGann shoved him awayFiling No. 1133 at 024-0:28]* As Mr. McGann shoved Mr. Pollack
away, Mr. Pollack said “I'm going to kick your f***ing ass,” and Mr. Ma@n turned toward Mr.

Pollack to drive stufihim with his taser. Hiling No. 1134 at 17] At that point, Mr. Pollack put

his hands above his headdaretreated back a bitFi[ing No. 1133 at 028.] Mr. McGann felt
that Mr. Pollack was “in a resistive mode” and was worried he dvioyltoflee, so Mr. McGann

deployed his taser on Mr. Pollackzillng No. 1133 at 029-0:30; Filing No. 1134 at 18]

L Filing No. 1133 is a videotaken by an individual who was present at the Coke Lot during the
incident and posted on YouTube, and is entitled “Kid Gets Taser ab0tfy(the Vided’). The
Video is authenticated through Mr. Pollack’s AffidaviSejeFiling No. 11321.]

2 Mr. McGann explained in his deposition that he was carrying a tater than a stun gun, but
that his taser gave him the ability to “drive stun someone” by rgatontact with the skin instead
of “shoot[ing] probes.” [filing No. 1134 at 14]
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B. Mr. Pollack is Arrested and Charged
Mr. McGann arrested Mr. Pollack for resisting law enément, battery, and illegal

possession of alcohol by a minoFil[ng No. 11317.] Mr. Pollack was transported to the Arrestee

Processing Center.Filing No. 1137 at 13] At the Arresee Processing Center, Marion County

Deputy Prosecutdshari Blessing reviewed Mr. McGann'’s report from the arrgsting No. 113

8 at 9] Because she did not feel that she had enough information from the cefi@tcharges

against Mr. Pollack, Ms. Blessing requested &n@@r continuance. Hling No. 1138 at 9] Ms.

Blessing sent Mr. McGann an email messagélay 25, 2014 stating:

Officer, | need more detail before | can file the resist ardbtttery charges. |
need to know what he did physically to interfere with you and thestispect. You
said you had to taze him because he wouldn’t stop resistWij. you please

provide detail on what he was doing? Pulling away? Kicking? Etc.

The charging info says he grabbed you and that accounts for the ba#eyg.cAt
what point and where diceh] grab you? Please describe.

[Filing No. 1139.]

Mr. McGann responded to Ms. Blessistating:

The subject while | was affecting arrest on the origingbsatsgrabbed my left arm
stated he was going to kick my ass for tasing the originggect. | then towards...
(sic) him when he tried to run off and we fell to the ground. Heefaly pulled
his hands under his body[,] would not let me cuff him[,] and continydusid to

get up.

[Filing No. 1139.]

Mr. Pollack was released on his own recognizarc®lay 25, 2014. Hiling No. 11310

at 9] He was picked up from the Aastee Processing Center by Sdé#iney, a marketing
executive at an affiliate of CBS and a former work colleagublr. Pollack’s father Michael

Pollack [Filing No. 1232 at 45.] Mr. Pollack was subsequently chadywith resisting law

enforcement, battery, and illegal possession of alcohol byiarm|Filing No. 1136 at 35.]
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C. Mr. Pollack Retains Counsel and the Charges Are Dismissed
On a recommendation from Mr. Pollack’s aunt, Mr. Pollack hired atydBnad Banks to

defend him against the charges:ilihg No. 1232 at 5] Mr. Banks received and reviewed the

Video, andhoughtit was exculpatory. Hiling No. 11311 at 8] He and Deputy Prosecutbavid

Ziembabrought the Video to the attention of Jeremy JohpaaotheDeputy Prosecutaat the

Marion County Prosecutor’s Office. Fijing No. 11318 at 89.] Mr. Johnson, along with

Charnette Garner, another Marion County prosecutor, watchéadidee and decided to dismiss

the chages against Mr. Poltk. [Filing No. 11318 at 1QFiling No. 11312 at 13] The charges

against Mr. Pollack werdismissed on June 11, 2014ilihg No. 1136 at 2]

At the time, Barbara Trathen was the SupervisdaheCriminal Charging Division at the

Marion County Prosecutor’'s Office.SdeFiling No. 1239 at 5] Deputy Prosecutor Trathesn

careerhad beerthe basis fora CBS television show called “Close to Home,” for which she

received a great deal of publicityEiling No. 12319; Filing No. 12320; Filing No. 12323 at

2.] Additionally, Mr. Bankshadworked withDeputy Prosecutor Trather the Hamilton County
Prosecutor’'s @ice, and was aware ddeputy Prosecutor Trathsninvolvement in “Close To

Home.” [Filing No. 12312 at 1312.] Mr. Banks was also aware of Michael Pollack’s position

at CBS when he represented Mr. Pollack in his criminal caBéind No. 12312 at 1112)]

Deputy Prosecutor TrathemdMichael Pollackhad never met each othéowever,and he did

not work on"Close to Home&in connection with his duties at CB&=iling No. 1135 & 8; Filing

No. 11320 at 9 Filing No. 11320 at 16]

D. Mr. Banks Contacts Deputy Prosecutor Trathen
Shortly after the charges against Mr. Pollack were disad, Mr. Banks emailddeputy

Prosecutor Tratheand otherstating:
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Barb/Janna: Writing today regarding the actions of Sheriff Sergeant Paul McGann in the State of Indiana vs.
Zachary Pollack 49F19-1405-CM-027294. I copied Charnette as she is familiar with the details. This deputy
arrested my client for resisting law enforcement, battery and a later discovered minor possession of

alcohel. The resisting law enforcement and battery were caught on video tape and verifiably a complete ie by
the Seroeant. My client did not physically touch in the Sergeant in any fashion. The Sergeant proceeded to lie
in an affidavit and s2y that my client both battered him and fled on foot. Neither happencd and the state has
rightfully dismissed all the charges.

This Sergeant should be investigated for false informing, official misconduct, and possible perjury (although I

elieve the PC was technically signed by the fictitious Captais signature). My client is a B+ student at IU with
0 criminal history and did not deserve to have this arrest happen. Upsetting to see a Sergeant behave mn such a
manner.

As I’m not sure who these things are being investigated by now, 1 wanted {o try to move it forward through your
office. Sorry for dropping this at your feet, but was very offended by the Sergeants willingness to completely
lie in an affidavit.

Thanks!

[Filing No. 1239 at 56.]

Deputy Prosecutor Tratheasponded the next day, writing:

®r. Banks: Thanks very much for forwardis

mation!

Just an FY[---Charnett
together on this case.

i forwarded the information —for investigation===but, we have now
have gathered up to this point. I am trying to be sure

cstigators in the morning and discussi

ng what they

that we gather as much information as possible.

[

understand from Charnette that you may have some information from a medical person-—later examined your
Client---and would be able to provide some details on the taser wounds and / or number of taser strikes???

A

Also, I would very much Iike to have the investigators meet w/ your client for a statement??
Also, any medical records from your client???
Also, any testimony from any of his friends present at the scene???

™ re oo S h L TR e OF A 1]
1angs 50 vely much Iod }OI_. gizisiance—we will g :

4]
2
:‘4 .
[¥4]
1]+
2
3
I'ECI

[Filing No. 1239 at 45.] Mr. Banks responded:

T

Ves he was secn at | med center. Bstimated 4 to 5 tazer strikes. There are 3 number of witnesses we can provide
tomorrow. [ will inguire of his availability for a statement.
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[Filing No. 1239 at 4] Deputy Prosecutor Trathéhen responded:

(GREAT~—thanks for the assistance.

Anything that would help to substantizte the & of taser would be great!
And, of course, witness info would be terrific!

Naturally, it would be extremely helpful to have his side of this event.
Thanks vary much

[Filing No. 1239 at 4] Mr. Banks responded Deputy Prosecutor Trathéhat Mr. Pollack “is

willing to cooperate with the investigation,” abDe&puty Prosecutor Tratheasponded “thanks so
very much for your cooperation. We are meeting now w/ Captéayne] Sharp[of the Marion
County Sheriff's Ofice] on the investigation. Capt. Sharp is the ‘lead investigator’ Wle wi
discuss the possibilities for interviewing your client===possiblpkype/?? But, we should start
w/ your witnesses & their interviews. Please advise namesitact info & theywill get started

on that immediately.” Hiling No. 1239 at 23.] Mr. Banks then serideputy Prosecutor Trathen

the names of five witnessesEilfng No. 1239 at 2] Deputy Prosecutor Trathdarwarded the

string of emails to Julia Holliday, a Marion County Prosecustating “As | am reviewing Brad’s

emails====will forward some of them to you. Good luckFilihg No. 1239 at 1] She also

forwarded the email string to Captain Sharp and Ms. Garner, statimgHave plenty to start

working with! Good luck.” Filing No. 11316 at 2]

In the meantimeDeputy Prosecutor Trathdrad also forwarded Mr. Banksiitial email
to Ms. Garner, stating “do you have that file?? Can some@asebring it up to me?? Also, |
would like to chat w/ the DP who actually handled the case==so that we car=<ibafsre we

involve SIU??” FEiling No. 11314 at 3] Ms. Garner responded Reputy Prosecutor Trathen

“This is the case | wanted to talk to you about several weeks ago. | invohcaetlli Waymire

and she got the ball rolling, but the guys (sic) name is escapiniylimbelle help?!!” Filing No.


https://ecf.insd.uscourts.gov/doc1/07316200249?page=4
https://ecf.insd.uscourts.gov/doc1/07316200249?page=4
https://ecf.insd.uscourts.gov/doc1/07316200249?page=2
https://ecf.insd.uscourts.gov/doc1/07316200249?page=2
https://ecf.insd.uscourts.gov/doc1/07316200249?page=1
https://ecf.insd.uscourts.gov/doc1/07316115827?page=2
https://ecf.insd.uscourts.gov/doc1/07316115825?page=3
https://ecf.insd.uscourts.gov/doc1/07316115825?page=3

11314 at 3] Ms. Waymire responded that she “talked to Hubbs, @pluty Prosecutor Trathen
then forwarded the email to Michael Hubbs with the Marion County $lse@ffice to see to

whom the file had been assignedtiling No. 11314 at 2 Filing No. 11315 at 4] The email

chain eventually made its way to Mr. Sharp with the Mai@ounty Sheriff's Office, who
responded t®eputy Prosecutor Trathetating: “can we meet to go over the situation listed below
—lam not sure | understandHtmaybe you de- top brass asked us to do thiwill you??” [Filing

No. 11315 at 3] Mr. Sharp later testified that heas toldby Colonel Reginald Grandgat

“because this case involved a young man whose dad was a big shotat t¥B®, that this wasn’t
going to go awaynd that we neetito have a thorough investigation....Zachary Pollack’s dad
was something.... A big shot and might even have been a differevdrikebut I think NBC.”

[Filing No. 1231 at 13] Mr. Sharp stated “I wish | knew the station, the NBCliatt, the local

one, actually one of the top big shots there...went down and bailed ¥achamnd posted bond.”

[Filing No. 1231 at 18] Mr. Sharp testified that the mem who bailed Mr. Pollack out wagocal

about who theyvere.” [Filing No. 1231 at 19]

E. Mr. Sharp Begins|nvestigating the I ncident
Mr. Sharp began his investigation into the incident between Mr.avio@nd Mr. Pollack
by interviewing several of Mr. Pollack’s friends who were at@uwke Lot during the incident.

[See, e.g.Filing No. 1137 at 56.] Mr. Pollack’s friend, Scott Regan, stated that he saw Mr.

Pollack walk over to Mr. McGanrthat Mr. Pollack did not touch Mr. McGann, and that Mr.
Pollack put his hands up “after he realized that he proballyldhit have gone so close to the

cop in a scary situation.”F[ling No. 1137 at 6] Another friend, Alec Udell, was also present at

the Coke Lot during the incident asdw Mr. Pollak approach Mr. McGann.F[ling No. 1137

at 6] Mr. Udell said that the “cop immediately turned to Zach asttmsered him without any
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warning.... Zach threw his hands up right aviag he wasn’'t— he was very innocent in the

situation and the cop tasered him.Fi[ing No. 1137 at 6]

Mr. Sharp also interviewed Sergeant Terry Wilds, who was assigpadrblthe Coke Lot
on the day of the incident, and stated that he did not see Mr.lPslide Mr. McGann, but “saw
him up next to him within inches away from him, and | saw Sgt. MeG@ave to reach back

blindly to punch him back out of the way....Fi[ing No. 1137 at 7] Sergeant Wilds also stated

that Mr. Pollack continued to come up to Mr. McGann while he wasgiito make an arrest.

[Filing No. 1137 at 7]

On July 252014, Mr. Sharp conducted an interview of Mr. Pollack via Skypénd No.
1137 at 810.] Mr. Banks,Deputy Prosecutor Ttlaen Mr. Johnson, and Lieutenant William

Rogerswere also present.Flling No. 1238 at 12.] Mr. Pollack stated that, on the day of the

incident, he saw the crowd begin to throbjects and saw Mr. McGann point his tasgrthe

crowd, “then seconds later this kid from the crowed on the ground.” Filing No. 1238 at 9]

He stated that he walked over to Mr. M@ and said “What are you dojr@fficer?” and that

Mr. McGann then shoved him in the chest, which paldiim back. filing No. 1238 at 10] Mr.

Pollack stated “And at that poihtinderstood that my presence was not wanted, so | put my hands
up above my head. Once | put my handsabpve my head, he looked at med jabbd the

TASER into my right ribcage.” Hiling No. 1238 at 10] Mr. Pollack a criminal justice major at

Indiana University at the time of the incidestiated that he “foolishly thougfttd could diffuse

the situatior? [Filing No. 1233 at 2 Filing No. 1238 at 11]

On July 25, 2014, Mr. Sharp interviewed Mr. McGann in the presence aftbisey, Joel

Hand. Filing No. 1137 at 10] Mr. McGanndescribed his version of the events leading up to
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and including the incident with Mr. Pollack, including being irr fiea his life during the ioidert.

[Filing No. 1137 at 1012]

F. Mr.McGannis Charged
After Mr. Sharp’s interview of Mr. McGann ended, Mr. Hand mehwitr. SharpDeputy
Prosecutor TrathemMs. Garner, Mr. Johnsoand LieutenanRogers to try to convince them that

charges should not be filed against Mr. McGarfalifg No. 1135 at 5§ Filing No. 11312 at 26

Filing No. 11318 at 15] Mr. Sharp,Deputy Prosecutor Trathen, Ms. Garner, Mr. Johnson, and

LieutenantRogers then took a vote, and all voted inofaef filing charges against Mr. McGann.
On Octoler 1, 2014, Mr. Sharp filed a tgmage Probable Cause Affidavit and signed an
Information charging Mr. McGann with official misconduct, a Clagslbny, and battery.Hling

No. 1137 at 314.] A Marion Caunty Deputy Prosecuta@igned the Information, and Mr. Sharp

andDeputy Prosecutor Trathesmgned the Probable Causéfidavit. [Filing No. 1137 at 314.]

The Probable Cause Affidavit contains Mr. McGann’s descriptiothe incident, as well as
several witnesses’ accounts.Marion Superior Court judge founmtobable cause for the charges

and issued a warrant fr. McGann'’s arrest. Hiling No. 1137 at 2 Filing No. 1137 at 514.]

G. Mr.McGannisTried and Acquitted
DeputyProsecutor Julia Holliday was assigned to prosecute the case &gaincGann,

but did not ultimately try the case because she went on mataitg. Filing No. 11319 at 6

7; Filing No. 11319 at 1415.] Mr. Johrson, along with Deputy Prosecutilarios Fellouka,

prosecuted the case, and Mr. McGann was found not guilty on botrscdiiting No. 11318 at

17-19; Filing No. 1 at 5]
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H. The Current L awsuit

On May 19, 2016, Mr. McGann initiated this lawsuit agaDeputy Rosecutor Trathen
and several other defendants who were subsequently dismisseer. th&f Court ruled on a
previous Motion to Dismiss filed beputy Prosecutor Trathethe only claims that remain are
claims against her in her individual capadiy Fifth and Fourteenth Amendmetiie process
violations based omalicious prosecutionelated to her alleged insistence that Mr. McGann be
prosecutedbut not for the actual initiation of a criminal prosecution,idiich she is entitled to
absolute immunity; and for negligent infliction of emotional distress and intaral infliction of

emotional distress.Fjling No. 1 at 910; Filing No. 69] Deputy Prosecutor Trathdras moved

for summary judgmentrguing thaMr. McGann’s malicious prosecution claim fails as a matter
of law, that she is entitled to absolute immunity, and that shditked to qualified immunity.

[1.
DiscuUssION

At the outset, the Court notes that its earlier ruling on Depudgecutor Trathen’s Motion
to Dismiss narrowed Mr. McGann’s claims against her. Speltyfidae Court dismissed any
claimsMr. McGann asserted against Deputy Prosecutor @nathher official capacity and any
claims that relate to Deputy Prosecutor Trathen'’s initiation oMWGann’s criminal prosecution
because Deputy Prosecutor Trathen is entitled to absolute imnfmgtych actions. JeeFiling
No. 69] This leavesin play Mr. McGann’s claims related to Deputy Prosecutor Trashe

insistence that MMM cGann be criminally investigatednd her pursuit of filing charges against
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him by obtaining a probableuse finding from the criminal cout[Filing No. 69 at 1113/]

A. Absolute | mmunity
Deputy Prosecutor Trathen argues that she is entitled to absolutenityrfor initiating
Mr. McGann’s criminal prosecution arfdr requesting that law enforcement investigate Mr.

McGann. Filing No. 114 at 184.] She argues that asking the Marion County Sheriff's Office

to investigate Mr. McGann was part of her “preparing for the irotadf judicial proceedings”

against Mr. McGann, and was not an administrative functibiing No. 114 at 1718.] Deputy

Prosecutor Trathen also asserts that she “did not dinecBheriff's Office’s investigation of
McGann or directly participate in the investigation,” but only forwardgdess information to

Mr. Sharp to help him with his investigationEiljng No. 114 at 1§ Sheattestghat she had no

personal involvement with Mr. Pollack’s father, Michael Pollackilifg No. 114 at 192)]

Further, Deputy Prosecutor Trathen disputes Mr. McGannégailon that sheriff's deputies
testified that they would not have investigated Mr. McGann but for dpuatsecutor Trathen’s

insistence. Hiling No. 114 at 224.]

Mr. McGann responds that Deputy Prosecutor Trathen is not entitled latebsamunity
because the evidence “clearly indicates that she was opexatamginvestigator, not a prosecutor.”

[Filing No. 124 at 2} Mr. McGann points to evidence indicating that the Mar@ounty

Prosecutor’s Office initiated the investigation; that, prrfiing charges, Deputy Prosecutor

3 The Court also deicled to dismiss Mr. McGann'’s claim related to Deputy Prosecutth&n’s
alleged role in his resignation.Fiing No. 69 at 1213] The Court noted, however, that Mr.
McGann did not respond to Deputy Prosecutor Trathen’s arguments regaasegatlegations,
and that “the allegation surrounding Deputy Prosecutor Trathen’lwament with Mr. McGann’s
resignation cannot support a claim for malicious prosecutionrsawh because did not result
in the criminal action being instituted against him, which Mc@dnn does not dispute....”
[Filing No. 69 at 14 Mr. McGann does not address these allegations at i ibriefing and, in
any event, they would relate to Deputy Prosecutor Trathpatential malice which, as is evident
from the discussion below, the Court need not consider.
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Trathen told Mr. Sharp that her office would be interviewing witegdbat, prior to filing charges,
Deputy Prosecutor Trathen engaged in email exchanges with ks Baking for the names of
witnesses and coordinating an interview with Mr. Pollackheut including the Marion County
Sheriff's Department on the emails; that Deputy Prosecutoh@madrdted and signed off on the
Probable CauseffAdavit; and that Deputy Prosecutor Trathen interviewed Mr. Pallgeking
No. 124 at 2(

In reply, Deputy Prosecutor Trathen disputes that Mr. McGann has pointed &negid
that sheriffs deputies would not have investigated Mr. McGann @utDeputy Prosecutor

Trathen’s insistece. Filing No. 131 at 10.3]]

Absolute immunity is of a “rare and exceptional character,” and afficivho seek to
take advantage of absolute immunity bear the burden of “showing thaidowg considerations
of public policy require that they be exempt from personal liabibtytheir alleged unlawful
conduct.” Auriemma v. Montgomeng60 F.2d 273, 275 (7th Cir. 198juoting Cleavinger v.
Saxner474 U.S. 193, 202 (1986 The Seventh Circuit Court of Appeals has recognized absolute
immunity for state court judges and prosecutors for acts thagaatef their official duties, and
for witnesses for their testimonyBarksdale v. Joyce-- Fed. Appx.----, 2017 WL 3776237, *1
(7th Cir. 2017) see alsoDoermer v. Callen847 F.3d 522, 530 (7th Cir. 201¢jmmunity
doctrines shield certain classes of government defendants froifitylidor misconduct. Judges,
prosecutors, and officials who fill qugsidicial and quasprosecutorial roles are entitled to
absolute immunity from damages stemming from many of their afffizcts, no matter how
erroneous or harmful”). Absolute immunity does noteext however, to acts that are

“administrative and investgory.” Archer v. Chisholm870 F.3d 603, 613 (7th Cir. 2017)
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“Protection hinges not on the defendant’'s job title, but on the natutbe function [she]
performed.” Id.
As the Court noted in its Order on Deputy Prosecutor Trathent®Mto Dismiss:

It is well-established that absolute immunity “encompasses quinteskential
prosecutorial functions like an eof-court effort to control the presentation of a
witness’ testimony and the acts undertaken by a prosecutor inripgepar the
initiation of judicial proceedings or for trial.Bianchi[v. McQueen818 F.3d 309,
318 (7th Cir. 2019)(citations omitted). Incided in this absolute immunity are
“the professional evaluation of the evidence assembled by the paide a
appropriate preparation for its presentation at trial or before al guay after a
decision to seek indictment has been madl#.”But a prosecutor “is not absolutely
immune for acts that go beyond the strictly prosecutorial to includetigagsn.

A prosecutor acting in an investigative capacity may claim only time spualified
immunity that protects police officers and other {amforcement investigators.”
Id. (citations omitted)see alsdBuckley v. Fitzsimmon809 U.S. 259, 273 (1993)
(“A prosecutor’s administrative duties and those investigdtanctions that do not
relate to an advocate’s preparation for the initiation mfosecution or for judicial
proceedings are not entitled to absolute immunity.”). Moreoveoseputor may
not shield investigative work with absolute immunity “merely beeawster a
suspect is eventually arrested, indicted, and tried, thit may beretrospectively
described as ‘preparation’ for a possible trigbtickley 509 U.S. at 27.6

[Filing No. 69 at 1(

The parties dispute whether Deputy Prosecutor Trathen had a roleimvélsggation of
Mr. McGann- Deputy Prosecutor Trathen argues that she “did not dinecBheriff's Office’s

investigation of McGann or directly participate in the investiggtipFiling No. 114 at 1§ and

Mr. McGann argues that she did both. This dispute highlights kéh burt cannot grafteputy
Prosecutor Trathen’s Motion for Summary Judgment as it relat#ssiute immunity. Indeed,
the Court finds that Mr. McGann has pointed to evidencelxbptity Prosecutor Trathen did have
a role in investigating Mr. McGannMr. Banks emailed Degy Prosecutor Trathen suggesting
that Mr. McGannshould be investigated for criminal condwastd Deputy Prosecutor Trathen
responded to Mr. Banks asking (enthusiastically so) for informatiomdiegethe number of times

Mr. Pollack was tased and the nanuod witnesses. Hiling No. 1239 at 45.] Deputy Prosecutor
15
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Trathen also communicated with the Marion County Sheriff's Ofegarding the investigation

[Filing No. 11315.] Additionally, she was present for the interview of Mr. Pollack and the

transcript indicates that she participated behind the scenesshomquieg him. Hee, e.g Filing
No. 1238 at 2(Deputy Prosecutor Trathen instructing Mr. Sharp to ask Mr. Pollischadme at

the beginning of the interviewf;iling No. 1238 at 14(Deputy Prosecutor Trathen instructing Mr.

Sharp to ask Mr. Pollack what his connection to an individual was aackwile lives)Filing No.
1238 at 21(Deputy Prosecutor Tratheamarking that Mr. Pollack namétbur of the guys” and
asking “[d]id he know anyone else there?”Moreover, Deputy Prosecutor Trathen signed the
Probable Cause Affidavit. The Court finds Deputy Prosecutor Trathein'sistence that she did
not participate in the initiation of the investigation of Mr. Mc@aor directly participate in the
investigation to be disturbingly disingenuous.

In sum, the very acts that Mr. McGann complains—-dDeputy Prosecutor Trathen’s
participation in the initiation of the investigation of Mr. McGann amdhe investigation itsel
are clearly investigatory in nature and, accordingly, are acts fichwreputy Prosecutor Trathen
is not entitled to absolute immunity. Deputy Proseciitathen’s Motion for Summary Judgment
as it relates to absolute immunity for Mr. McGann'’s clainl3ENI ED.

B. Qualified Immunity

Deputy Prosecutor Trathen argues that she is entitled to qualifrednity for her actions

because she did not violate Mr. Mc@&nconstitutional rights since there is no evidence that any

4The Court is puzzled by Deputy Prosecutor Trathen’s argument thahbhsigned the Probable
Cause Affidavit to “indicat[e] to the criminal court thidwe officer was affirming that the facts
contained within the affidavit are true and correct,” and that “sh not affirming the facts
themselves.” [filing No. 131 at 67 (emphasis omitted).] The fact remains that Deputy Prosecutor
Trathen’s signature appears under a line stating “I swear omaffinder the penalty of purjury
(sic), that | believe and have gboause to believe the foregoing to be a true statemehnitiihg

No. 1137 at 514]
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witness statements were false, that the Video was “doctorethatoshe had reason to doubt the

veracityof the witnesses[Filing No. 114 at 23 Deputy Prosecutor Trathen also argues that Mr.

McGann has natentified a closely analogous case showing that her “conduct wagegpais
that a reasonable person would know that her actions violated the canstithoutguidance

from the courts.” [filing No. 114 at 23 She argues thaflr. McGannhas not provided a case

“clearly establishing that it is unconstitutional to ask law emforent to inveggate a case where

a law enforcement officer’s report and statements are plainlyaghatted by video that establishes

probable cause for the elements of the charged offendé§figfNo. 114 at 2%

In response, Mr. McGann argues that the Seventh Circuit has reabgmazéthe Fourth
Amendment protects against...malicious prosecution where a pdficer withholds information
or provides false information that is relevant to aspomtor’s probable cause inquiry.Filing
No. 124 at 21(citation and quotation omitted).] He asserts that “ther@isvidence that, once
the actual prosecution of Mr. McGann had begun in earnest, Ms. Trathen evadeised anyone

about her interest in the caseFil[ng No. 124 at 2]

Onreply, Deputy Prosecutor Trathen argues that there was nothimgrfodisclose since
she did not have a personal interest or bias in connection with MraMt&investigation. Hiling

No. 131 at 13 She notes that Mr. McGann’s actions were video recorted, her direct

involvement was with Warner Brothers and not CBS, and that her imaehlewith Warner
Brothers is not information that could “possibly arcate or tend to exonerate” Mr. McGasin’

videorecorded actions.Ffling No. 131 at 14

While absolute immunity focuses on the nature of the defendartiensc qualified
immunity focuses on the substance of those actiori&overnment officials performing

discretionary functions enjoy a qualified immunity from suit2af v. Shelnut400 F.3d 1070,
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1079 (7th Cir. 2005) It is “immunity from suit rather than a mere defense to liabiliystate of
Miller, ex rel. Bertram v. Tobias880 F.3d 984, 988 (7th Cir. 201@mphasis, citation, and
guotation marks omitted). “Qualified immunity gives governmefitiafs ‘the benefit of legal
doubts.” Rooni v. Bizer742 F.3d 737, 743 (7th Cir. 201@&juotingElliott v. Thomas937 F.2d
338, 341 (7th Cir. 199);) see alsoFindlay v. Lendermon722 F.3d 895, 899 (7th Cir. 2013)
(“Qualified immunity protects public servants from liability fezasonable mistakes made while
performing their public duties”). Its purpose is “to providesme®mble notice to government
officials that certain conduct violates @itutional rights before a plaintiff can subject them to
liability.” Narducci v. More 572 F.3d 313, 318 (7th Cir. 2009"Qualified immunity balances
two important interests the need to hold public officials accountable when they exercise power
irresponsibly and the need to shield officials from harassment, distragnd liability when they
perform their duties reasonably.Pearson v. Callahan555 U.S. 223, 231 (2009)‘Once the
defense of qualified immunity is raised, ‘it ln@ses the plaintiff's burden to defeat it.Estate of
Escobedo v. Martin702 F.3d 388, 404 (7th Cir. 201@uotingWheeler v. Lawsqrb39 F.3d 629,
639 (7th Cir. 2009)

“To determine whkther a defendant is entitled to qualified immunity, courts museasdr
two issues: (1) whether the defendant violated the plaintiff's d¢atistial rights and (2) whether
the right at issue was clearly established at the time of the wiwfatiRoonj 742 F.3d at 742
(citation omitted). The Court may decide these issues inretder. Miller v. Harbaugh 698
F.3d 956, 962 (7th Cir. 2012)If the right at issue was not clearly established at the time of the
violation, the Court maxercise its discretion not to determine whether the defendant violated
the plaintiff's constitutional right. SeePearsm, 555 U.S. at 23¢"[T]he judges of the district

courts and the courts of appeals should be permitted to exercrsedined discretion in deciding
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which of the two prongs of the qualified immunity analysis shoeldddressed first in light of
the crcumstances in the particular case at hand”).

To determine whether a right is clearly established, the Cours toatontrolling precedent
from both the Supreme Court of the United States and the Seveaitit Ciourt of Appeals, and
if there is no suclprecedent it “cast[s] a wider net” and examines “all relevase law to
determine whether there was such a clear trend in the case lait] t&t fay with fair assurance
that the recognition of the right by a controlling precedent was ynargliestion of time.’Abbott
v. Sangamon Cnty., IlI705 F.3d 706, 731 (7th Cir. 201(guotation and citation omitted). Asts
forth by the Supreme Court, “a court must ask whether it would haveckesamio a reasonable
[official] that the alleged conduct ‘was unlawful in the situation [she] cotd@don If so, then the
defendant [official] must have been either incompeterlse a knowing violator of the law, and
thus not entitled to qualified immunity. If not, howevaeire., if a reasonable [official] might not
have known for certain that the conduct was unlawfuhen the [official] is immune from
liability.” Ziglar v. Abbasi137 S.Ct. 1843, 1850 (201{Gitation omitted).

Before discussing the rights aip which Mr. McGann’amalicious prosecution claim is
based, the Court notes that Mr. McGann has not provided any evideacdiretct connection
between Deputy Prosecutor Trathen and Michael Pollack. Thet Gguees with Deputy
Prosecutor Trathen that she could not have disclosed a connectioid thatt €kist. Mr. McGann

has, however, presented evidence of a connection between DeputguRryo$eathen
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and CBS; and the discussion below focuses on Deputy Prosecutor Trathen’s faildiszlose
that connection.

The Courtalso views Mr. McGann’s malicious prosecution claim as focusing ortitae
periods— whenthe decision to investigate Mr. McGamras made, and when the Prosecutor’s
Office soughta probable cause determination so that Mr. McGann cbeldcharged and
proseuted. The Court discusseach time period in turn.

1. The Decision to Investigate Mr. McGann

a. Whether the Right Was Clearly Established

Mr. McGann does not argue in his response brief that the tgbe free from an

investigation whenhe investigatingfficial (here, Deputy Prosecutor Trathdrgs a connection

to the victim’s father’'s employeavas clearly established in 2014. Accordingly, he has waived any
argumentthat this is the caseln any event, the Court finds that such a right was not clearly
established. Mr. McGann has not presented any case law digcsissh a right, nor can the Court
identify any such case lawAshcroft v. alKidd, 563 U.S. 731, 741 (201{J o defeat a qualified
immunity defense, a plaintiff need not point to a case that is fctdehtical to the present suit
but “existing precedent must have placed the statutory or constifufigestion beyond debate”);
May v. Sheaharn226 F.3d 876, 884 (7th Cir. 2000As a result, Deputy Prosecutor Trathen is

entitled to qualified immunity for any claim related to levestigation of Mr. McGanA

> Deputy Prosecutor Trathen argues that she consulted with WarnkeBrfir “Close to Home”
andthe show “merely aired on CB§,decision in which Trathen had say.” Filing No. 131 at

7.] Viewing the evidence in the light most favorable to Mr. Mc@as the noimovant, the Cod
finds thata reasonable jury could infer tHa¢puty Prosecutor Trathen had a connection with CBS,
since it ultimately aired the show with which she was involved.

6 Because the Court finds that the right at issue related to Deputy Rarsdaathen’s

investigation of Mr. McGann was not clearly established, it maonsider whether the alleged

activity constituted a constitutional violatioBeePearson v. Callaharb55 U.S. 223, 236 (2009)
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2. Seeking aProbable CauseDeterminationto Charge and Prosecute Mr.
McGann

a. Whether the Right Was Clearly Established

Mr. McGann also bases hmalicious prosecutiomlaim on his allegation thdbeputy
Prosecutor Trathen failed to disclose her connecti@BiSin the Probable Causeffilavit. [See

Filing No. 124 at 21(arguing in response to thgualified immunity argument that Deputy

Prosecutor Trathen “improperly withheld key information about her pansonal interests and
possible biases in a probable cause affidavit againdtee mdficer....”).] Mr. McGann points to
case law prohibiting agbice officer from withholding information or providing false infortiaen

that is “relevant to a prosecutor’s probable cause inquirifinh No. 124 at 2](citation and

guotation omtited).] He also cites to cases requiring a police officer to geoexculpatory
information or evidence.

In 2014, when Mr. McGanwas charged, the Seventh Circuit Court of Appeals had set
forth the standard for obtaining probableisa to charge an inddual. Specifcally, the Seventh
Circuit instructed in 2003 that a “warrant request violates the Féun#ndment if the requesting
officer knowingly, intentionally, or with reckless disregdodthe truth, makes false statements in
requesting the warrant and the false statements were ngdesga determination that a warrant
should issue.”Knox v. Smith342 F.3d 651, 658 (7th Cir. 2003)n a 2012 case, the Seventh
Circuitdefined “reckless disregard for the truth” as a showing‘thatofficer ‘entertained serious
doubts as to the truth’ of the statements, had ‘obvious reasons taldgiuliccuracy,’ or fagd to
disclose facts that he or she ‘knew would negate probable caudetker v. Gomez92 F.3d
854, 860 (7th Cir. 2®) (quotingBeauchamp v. City of Noblesvijlled., 320 F.3d 733, 743 (7th
Cir. 2003). The Seventh Circuit has ndipwever, setdrth whether failing to disclose in a

probable cause affidawatpersonal connection between one of the proseageking the probable
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cause determinaticaind the victim’s fathés employeiis a constitutional violation. Again,hite
it is true that Mr. McGann need not identify an identical caseust at leasdentify a case that
indicates that the “constitutional question [is] beyond debatelicroft 563 U.S. at 741

Mr. McGann attempts to overcome this hurdle by categorizing the commditween

Deputy Prosecutor Trathen a@®BS as “exculpatory evidence.'S¢e, e.g.Filing No. 124 at 22

(discussing cases finding that a police officer must disclos@@atory evidence to officers who
are investigating the case and seeking a probable cause detetmuhdiatthere is a disennect

in Mr. McGann’s argument. Mr. McGann assumes that had Deputy Btos@cathen disclosed
a connection between herself and CBS, the criminal court would vetithand probable cause to
charge him. In other words, he assumes that such a conneotiohhave been exculpatory. He
does not point to any case law, however, indicating that that wouéddemn the resuliSeeHart

v. Manninga 798 F.3d 578, 5993 (7th Cir. 2015)to determine whether an omission from a
probable cause affidavit was material, courgsadmine whether a hypotheticaffidavit that
included the omitted material would still establgiobable cause’if fact omitted from probable
cause affidavit would not have negated probable cause, themtere constitutional violation
(citation and quotation omitted.he Court rejects Mr. McGann’s characterization of a conmect
between Depty Prosecutor Trathen and CBS as “exculpatory” such that stdodure was
required by clearly established law.

The Court also finds it significant that the Probable Cause Affidesre was ten pages,
and included Mr. McGann’s statement in its entirety aleity the statements of other witnesses
including other police officers. Mr. McGann does not argue that arigeottatements in the
Probable Cause Affidavit are false, or were coerced in some WayOwens v. Downeyl50

F.Supp.3d 1008, 1018 (S.D. Ind. 201plaintiff stated a claim for malicious prosecution where
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he sufficiently alleged that defendants lattk@obable cause to pursue criminal charges against
him based on probable cause affidavit that omitted his own ves§iewents and included only
statements from alleged victims).

Because the right to a determination of probable cause based fidavitathat discloses
a tenuous connection between one of the prosecutors and the employeridtirtie father was
not clearly established in 2014eputy Prosecutor Trathen is entitled to qualified immunity on
Mr. McGann’s claims related to the filing of charges against him anpgrbsecution based on the
probable cause findin.

C. StateLaw Claims

Mr. McGann's Complaint includes negligent infliction of emotional distr and
intentional infliction of emotional distress clasmgainst Deputy Prosecutor Trath [Filing No.
1 at10] However, he did not mention thoskimsin his Statement of Claims, instead only stating
that he seeks damages as a result of his prosecution, imcrditional damages.Hling No. 97
at 1] Additionally, the parties do not addreg®se clains in connection with te Motion for
Summary Judgment. The Court finds that Mr. McGann has abandonedgligent infliction of

emotional distress or intentional infliction of emotional distreasrd by failing to set therforth

7 Again, because the Court has already found that the rigissa¢ related to chargesd
prosecution based on the Probable Cause Affidavit was not cleab}igised in 2014, it need not
consider whether there was a constitutional violation.

8 Having found that Deputy Prosecutor Trathen is entitled to qualifiediititynon Mr. McGann’s
malicious prosecution claim, the Court need not and will not consitiether Mr. McGann’s
claim fails as a matter of law.
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in his Statement of Clainfs.

V.
CONCLUSION

The Court GRANTS IN PART Deputy Prosecutor Trathen’s Motion for rBmary

Judgment, ffiling No. 113, to the extent ifinds that Deputy Prosecutor Trathen is entitled to

gualified immunity on Mr. McGann’s nligious prasecution claim. The Court also finds that Mr.
McGann has abandoned his negligent infliction of emotional dsséred intentional infliction of
emotional distress claims dagat Deputy Prosecutor TrathenFinal judgment shall enter

accordingly.

Date: 11/20/2017 Qmm oo /%Kom

/Hon. Jane ]\/ljagém>s-Stinson, Chief Judge
'United States District Court
Southern District of Indiana

Distribution via ECF only to all counsel of record

%In any event, since the Court has found that Deputy Prosecutor Tiatéetitled to qualified
immunity on Mr. McGann’s malicicsiprosecution claim the only federal claim in this lawsuit
it would decline to exercise supplemental jurisdiction over the gegliinfliction of emotional
distress and intentional infliction of emotional distress claima étbey had not been abdoned
by Mr. McGann. SeeCarlsbad Technology Inc. v. HIF Bio, In&56 U.S. 635, 639 (200928
U.S.C. § 1367(c[“The district courts may decline to exercise supplemguatédiction over a
claim...if...the district court has dismissed all claims over which itdraggnal jurisdiction....”)
(citation and quot#on omitted).
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