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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

BRIAN FRANKLIN
Plaintiff,

VS. Cause No.1:16cv-1250WTL -MPB

NANCY A. BERRYHILL, Acting

Commissioner of the Social Security
Administration, *

N N N N N N N N N N N

Defendant.

ENTRY ON JUDICIAL REVIEW

Plaintiff Brian Franklinrequests judicial review of the final decision of the Defendant,
Nancy A. Berryhill, Acting Commissioner of the Social Securignfnistration
(“Commissioner”) Franklin's applications foiDisability Insurance Benefits (“DIB”) under Title
Il of the Social Security Act (“the Act”) and Supplemeracurity Income (“SSI”) under Title
XVI of the Act between April 13, 2006, and March 1, 2008e Court, havingeviewed the
record and the briefs of the parties, rules as follows.

l. APPLICABLE STANDARD

Disability is defined as “the inability to engage in any substagéaiful activity by
reason of a medically determinable mental or physical impairmigich can beexpected to
result in death, or which has lasted or can be expected to lastdatiauous period of at least
twelve months.” 42 U.S.G8 423(d)(1)(A). In ordeto be found disabled, aasimant must

demonstrate that hghysical or mental limitations prent himfrom doing not onlyhis previous

Pursuant to Federal Rule of Civil Procedure 25(d), Nancy A. Berryhdhaatically
became the Defendant in this case when she succeeded Carolyna3dlve Acting
Commissioner of Social Security on January 23, 2017.
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work, but any other kind of gainful employment which exists in thenatieconomy,
considering hisge, education, and work experience. 42 U.S.C. § 423(d)(2)(A).

In determining whether a claimant is disabled,@loenmissioner employsfave-step
sequential analysis. At step one, if the claimant is engaged stastibl gainful activityheis
not disabled, despiteis medical condition and other factors. 20 C.F.R. § 404.15Z20%b}ktep
two, if the claimant does not have a “severe” impairment (i.e tloax significantly limitdis
ability to perform basic work activitiesheis not disdled. 20 C.F.R. § 404.1520(&t step
three, the Commissioner determines whether the cldisiampairment or combination of
impairments meets or medically equals any impairment that apjetire Listing of
Impairments, 20 C.F.R. pt. 404, subpt. P, App. 1, and whether theimngpdimeets the twelve
month duration requirement; if so, the claiheés deemed disded. 20 C.F.R. § 404.1520(a&t
step four, if the claimant is able to perfohis past relevant worlfeis not dishled. 20 C.F.R. 8
404.1520(f) At step five, if the claimant can perform any other work in the natieconomyhe
is nd disabled. 20 C.F.R. § 404.1520(9).

In reviewing the ALJ’s decision, the ALJ’s findings of fact aomclusive and must be
upheld by this court “so long as substantial evidence supportsatheémo error of law
occurred.”Dixon v. Massanari, 270 F.3d 1171, 1176 (7th Cir. 20013ubstantial evidence
means such relevant evidence as a reasonable mind migpt as@dequate to support a
conclusion,”id., and this Court may not reweigh the evidence or substitytedgment for that
of the ALJ.Overman v. Astrue, 546 F.3d 456, 462 (7th Cir. 2008).order to be affirmed, the

ALJ must articulate his analysis of the evidence in his decigibite he “is not required to

°The Code of Federal Regulationswta@ins separate sections relating to DIB and SSI that
are identical in all respects relevant to this case. For the akamicity, this Entry contains
citations to DIB sections only.



address every piece of evidence or testimony presented,” $t¢'pnovide an accurate and
logical bridge between the evidence and [his] conclusianaltlaimant is not disabled.”
Kastner v. Astrue, 697 F.3d 642, 646 (7th Cir. 2012lf.a decision lacks evidentiary support or
is so poorly articulated as to prevent meaningful review, a rensareduired.” Id. (citation
omitted).

I. BACKGROUND

Franklin filed for DIB and SSI on May 21, 2008, alleging that he becaraéldion
April 13, 2006 due to coronary artery disease, prior myocardial infarction, pryacardial
dysfunction, prior stents with balloon angioplasty, pacemaker/d&ftbri prior congestive heart
failure, and nonsustained ventricular tachycardia. Afeeials at the iniéil and reconsideration
levels, Franklin filed a request for a hearing befordbh Hearing wereheldin Indianapolis,
Indianaon August 11, 2010, and September 20, 20&@re ALJ John H. Metz. Two medical
experts and a vocational expert appeared estdied.On November 3, 2016he ALJ issued a
decison denying Franklin benefits, and ®ecember 28, 2011, the Appeals Council upheld the
ALJ’s decision and denied the request for review. An action foripldieview ensued, and on
February 21, 2013his Court issued an Order reversing and remanding the decision of the
Commssioner for further proceedings.

Anotherhearing was held on July 28, 2Qbéfore ALJ Metz in Indianapolis, Indiana.
Franklin was represented hjtorneyMelissa Davidsonand a redical expert and vocational
expert appeared. On September 17, 201 ALJ issued a partially favorable decision granting
Franklin benefits as of March 1, 2009. On March 25, 2016, the Appeals Copineititthe

ALJ’s decision and denied the request ®riew. This action for judicial review ensued.



II. THE ALJ'S DECISION

At step me of the sequential evaluation, the ALJ determinedRtatklinhad not
engaged in substantial gainful actyvdtince thealleged disability onset dat€he ALJ found that
Franklinmet the disability insured status requirements of the Act (for pespddIB) through
June 30, 2012At steps two and threethe ALJ concluded the claimant suffered from the
following severe impairmentsoronary artery disease, prior myocardmarction, prior
myocardial dysfunction, prior stents with balloon angioplasty, pacertaibrillator, prior
congestive heart failure, and nonsustained ventricular tachycardiaicchbstructive
pulmonary disease, and hypertension (without end aitgaragg but that hismpairments,
singly or in combination, did not meet or medically equal a listed irmeaditprior to March 1,
2009 At step four, the ALJ determined thatior to that daterranklinhad the radual
functional capacity (“RFC"jo performa limited range of light workand specificallycould

stand no more than thirty minutes to one hour at one time, for afatake

hours out of an eight hour day; and he can walk no more than thirty miautes t

one hour at one time, for a total of thiemurs out of an eight hour day. [Franklin]

can no more than frequently reach, or perform pulling or pushingdialbf). He

may no more than frequently operate foot controls (bilaterally)nifrg may no

more than occasionally balance, stoop, kneelich, crawl, or work around

moving parts. He may no more than occasionally climb stairs, andesaer

climb ladders, scaffolds, or ropes. [Franklin] can never workptatected

heights, and should avoid exposure to dust, odors, respiratory graadt

temperature extremes. He can never perform commercial driving
R. at853 The ALJconcludedhat Franklinwasunable to perform higast relevantvork but
that prior to March 1, 2003here were jobs that existed in significant numbers in the national

economy that Franklin could have performa&dcordingly, the ALJ concluded thaprior to

March 1, 2009Franklinwas not disabled as defined by the Act.



V. EVIDENCE OF RECORD

The medicakvidence of reaal is aptly set forth ifranklin’s brief (Dkt. No. 18) and
need not be recited hef®pecific facts are set forth in the discussion section belosvevh
relevant.

V. DISCUSSION

Franklin raises two issues on appeal. Each is addressed, ibelow,
A. The ALJ’s Analysis of Listing 4.02

Franklin argues thahe ALJ erredy failing to properly analyze the evidence in the
listing discussionAs the claimant, Franklin “has the burden of showing that his impatsme
meet a listing, and he must shtvat his impairments satisfy all of the various criteria specified
in the listing.”Ribaudo v. Barnhart, 458 F.3d 580, 583 (7th Cir. 200€&yanklin concedes that he
cannot show an ejection fraction below 3@t did not resulirom a myocardial infarctio.
However he argues thahe ALJ erred by failing to address Listing 4.02(A}¥dgft ventricular
end diastoliaimensions greater than 6.0 dananklin points to March 2008 echocardiography
reportshowing an LVIDd 06.1 cm R. at 37Q Thatreport liststhenormal value of.VIDd as
betweer.5 and6.0.

Even if Franklin could meet the A component of the Listing, he still whalk to meet
the B componenSpecificaly, § 4.02(B) requires Franklito show one of three things: (1)
persistent symptoms of heedailure seriously limiting the ability to cortgie activities of daily
living; (2) three or more separate episodes of acute congestive heaet fathin a twelve
month periodpr (3) inability to perform an exercise tolerance test at a worldgadalent of 5
METs or less due to either (a) fatigue and chest discon(iirthree or more premature

ventricular contractions, (c) a decrease of 10 mm Hg or more in systesisure below the



systolic baseline, or (d) signs attributable to inadequatere¢qadrfusion. 20 C.F.R. Part 404,
Sulpart P, Appendix 1, 8§ 4.02(Bn his brief, Franklin does not argue that he meets the B
component of the Listingzurther, O. John Pella, a medical expert, testified at the July 2014
hearingthat Franklin met Listing 4.02 as of March 2009 but that Franklin didneet the B
component of that Listing prior that period.

With regard to (B)(1), activities of daily livinghé¢ ALJ found the following: “[T]he
record does not indicate that thaiohant experienced persistent symptoms of heart failure that
very seriously limited his daily activities, or three or more sepapmsedes of acute congestive
heart failure within a twelwenonth period.” R. at 855pecifically, the ALJ found the followig:

In regard to the claimant’'s daily activities, the dance as a whole
demonstrates his limitations are less severe than he allegeslairhant testified
that he is divorced and lives in the basement of a home owned by Mmtspaitee
claimant previasly reported that he lived in his own home, and reported that he
moved into his parents’ home due to financial hardship. The claatemteported
that his seventeeyearold daughter stays with him every other weekend. He
indicated that he is able toni@m activities such as showering, getting dressed,
making a bed, cooking, dusting, tadry, grocery shopping, and yawebrk at a
normal pace. The claimant reported that he prepares meals oy laad#sl, and that
he mows the yard, and completes someskhbald repairs. The claimant testified
that he can drive, and that he drives two to three times a west often fifteen to
twenty miles to shop in a store. He also reported that he spemelsiding a
motorcycle. Finally, there is no indication thae ttlaimant is unable to attend to
his personal hygiene needs. Accordingly, | find thenadait's daily activities are
consistent with the ability to perform work according to the afordioead modest
residential functional capacity.

R. at 85455 (citations omitted)

With regard to (B)(2), Franklin has not pointed to evidence of thresooe episodes of
acute congestive heart failure within a consecutive tweleath periodThe Commissioner’s
Response Brief characterizes Franklin’s position asdll@ving regarding this issue:

Second, Plaintiff cannot show three or more episodes of acute dgagest

hearty failure within a consecutive twelagnth periodBoth the medical expert
and Plaintiff himself admitted that the evidence did notbéistaasmuch (Tr. 835



36), and Plaintiff does not contest this in his brief (Brf. at A3)a result, Plaintiff
cannot establish this aspect of the “B” component.

Dkt. No. 23 at 78. Franklin did not file a reply brief contesting this characterizatiopoamting
to evidence to establish that (B)(2) is met.

With regard to (B)(3)The Commissioner’s briefharacterizes Franklin’'s position agth
following regarding this issuéPlaintiff makes claim to satisfying this portion of § 4.02{B)
Dkt. No. 23 at 8Again, Franklin did not file a reply brief contesting this charactéonneor
pointing to evidence to establish that (B)(3) is niéte ALJstatedthat Franklin‘had no chest
pain, heaviness, pressure, palpitations, or shortness of breath'bierved by his cardimgist.
R. at 852BetweenApril 2006 through February 200Branklinunderwent a single exercise
tolerance stress test in June 208& exercised at 7 METS and successfully completed thes stres
test R. at 383, 465The ALJ contrasted this finding theresults of Franklin’September 2009
stress test, where he appeared far more limited

Contrary toFranklin’sassertion, thé&LJ properly analyzed whethé&ranklinmet or
equaled disting. Notably, Franklin hasot argud that he meets the Listing; he merely argues
that the ALJ erred in failing to address the left ventricular digstimensionsHowever,
the ALJ discusseadomponent B oListing 4.02 at lengthTherefore, even if thALJ erred in
failing to analyses whetr theleft ventricular diastolic dimensiomset component A of the
Listing, any such error is harmle§she Seventh Circuit has discouraged remand in cases where
the ALJ would reach the same resBipper v. Colvin, 712 F.3d 351, 367 (7th Cir. 2013) (“[&v
will not remand a case for further specification when wecareinced that the ALWill reach
the same result.”). &nand is not necessary for athar discussion of Listing 4.02, asbstantial

evidence supports the_J’ s step hree determination.



B. The ALJ’'s RFC Finding
Franklin also argues that the ALR$-C finding is internldy inconsistent and unreliable
pointing to what he alleges are two different RFC findings
Specifically,the ALJ’'s RFC finding found that

prior to March 1, 2009, the datérpnklin] became disabled, [Franklin] had the
residual functional capacity to perform light work as defined iICER
404.1567(b) and 416.967(b) except: he can stand no more than thirty ninutes
one hour at one time, for a total of three hours out @igint hour day; and he can
walk no more than thirty minutes to one hour at one time, for a totatex hours
out of an eight hour day. [Franklin] can no more than frequently reackform
pulling or pushing (bilaterally). He may no more than frediyeyperate foot
controls (bilaterally). [Franklin] may no more than occasionally lzaastoop,
kneel, crouch, crawl, or work around moving parts. He may no more than
occasionally climb stairs, and can never climb ladders, s$daffor ropes.
[Franklin] can never work at unprotected heights, and should avoid exposure to
dust, odors, respiratory irritants, and temperature extrengesakineer perform
commercial driving.

R. at 853.
Later, in part of the SSR 9Bp discussion, the ALJ stated

in anabundance of caution, | have accounted for the location, duratopeincy,
and intensity of the claimant’s pain and other symptoms by limittimgto work

at the sedentary level in the aforementioned modest residual fualatapacity,
with the following additional restrictions: he may stand or walk for no more than
thirty minutes at one time, for a total of no more than two hoursfaut eight

hour workday. [Franklin] may never operate foot controls, and may not
commercially drive. He may never clinddders, ropes, scaffolds, or stairs; must
avoid work around unprotected heights and unprotected hazardous moving
machinery; and may never crawl. [Franklin] may no more than antaby bend,
stoop, or kneel. He must (sic) concentrated exposure to fuespiatory

irritants, and temperature extremes.

R. at 857.
While the ALJ’s second decision refers to sedentary whek,reference appears to be a
scrivenefs error, given the repeated references to light work through theaRB@he step five

finding. A clerical error such as this does not require remand when thea@wsense reading of



the ALJ’s decision make the RFC finding apparéae Johnson v. Apfel, 189 F.3d 561, 564 (7th
Cir. 1999)

Further, the ALJ's RFC finding is directly supported by the testiyrof Dr. Pella. At the
July 2014 hearing, Dr. Pella testified that, prior to March 2€&#,Franklin was limited to
lifting and carrying of 20 pounds occasionally and 10 pounds frequéatyno limitations in
sitting or standing, and could walk for up to three hours in an-agit workday; not climb
ladders or scaffolds and occasionagdrform other postural activities; and could frequently
reach overhead and push or plillhe ALJ limited Franklin further, restricting him to three
hours or standing and three hours of walking. The opinions of tleeagjahcy medical
consultants also gport this finding As such, the ALJ built the accurate and logical bridge
required to support his findin§ee Scott v. Barnhart, 297 F.3b89, 595 (7th Cir. 2002). He
sufficiently articulated the assessment of the evidencepdstnating that he considered the
important evidence and enabling theiddo trace the path of reasng. See Carlson v. Shalala,
999 F.2d 180, 181 (7th Cir. 1993ccording, the ALJ’s finding was supported by substantial
evidence, and reversal if not required.

VL. CONCLUSION

For thereasonsetforth abovethe decisionof theCommissioners AFFIRMED .

SO ORDERED: 8/29/17

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana

Copies to all counsel of record via electronic communication.

SFranklin challenges Pella’s opinion on that basis that Pella dideas Franklin's
testimony at the hearing. However, Franklin did not testify at thaxirige
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