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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
CHRISTOPHERCATLETT,
Plaintiff,
V. CaselNo. 1:16ev-01641TWP-DML

NANCY A. BERRYHILL,! Acting Commissioner
of theSocialSecurity Administration,

N N N N N N N N N N

Defendant.

ENTRY ON JUDICIAL REVIEW

Plaintiff Christopher Catlett (“Catlettequests judicial review of the final decision of the
Commissioner of the Social Security Administration (the “Commissioner’hyidg hs
applications for Social Security Disability Insurance Benefits (“DI@ifle Title 1l of the Social
Security Act (the “Act”) and Supplemental Security Income (“SSI”) under Title XVI of theAct.
For thefollowing reasons, the CouREMANDS the decision of the Commissioner for further
consideration.

.  BACKGROUND

A. Procedural History

On February26, 2013, Catlettprotectively filed applications for DIB and SSI, alleging a
disability onset date of January 6,120due tomultiple sclerosisdiabeteshigh blood pressure,

and congestive heart failureHis claims were initially deniedon June3, 2013, and again on

INancy A. Berryhill is now the Acting Commissioner of the Social 8gcAdministration. Pursuant to Rule 25(d)
of the Faleral Rules of Civil Procedure, Nancy A. Berryhill is substituted for @wmsioner Carolyn W. Colvin as
the defendant in this suit.

2 In general, the legal standards applied are the same regardless of whethernmat dagks Disability Insurance
Benefits or Supplemental Security Income. However, separate, parallestatd regulations exist for DIB and SSI
claims. Therefore, citaihs in this opinion should be considered to refer to the appropriate par@aision as context
dictates. The same applies to citations of statutes or regulations fourated gecisions.
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reconsideratiomn September 4, 281 Catlett filed a written request for a hearinghovember

6, 2013. OnDecember 1,72014, a hearing was held via video conference before Administrative
Law JudgeElliott Bunce (the “ALJ”). Catlett was present and represented by counsgel
vocational expert3assey ADuke appeared and testified at the heari@mJanuary 62015, the

ALJ denied Catlett's applications for DIB and SS$tollowing this decision, Catlett requested
review by the Appeals Council on Janu&@§, 205. On June 3 2016, the Appeals Council denied
Catletts request for review of the ALJ’s decision, thereby making the ALJ’s decisefirtal
decision of the Commissioner for purposes of judicial revi®wJune 2, 2016, Catlettfiled this
action for judicial review of the ALJ’s decision pursuant to 42 U.S.C. § 405(Q).

B. Factual Background

At the time of hisalleged disability onset date, Catlett viady-one years old, ange was
forty-four years oldat the timeof the ALJ’s decision Catlettgraduated from high school and
attended two years of collegePrior to the onset of higslleged disability, Catlett had an
employment history of working as a forklift driver, inventory clerk, stockk¢land unloader
However, Catlettstopped working because of the pain and other sympésswciated withis
impairments

The Court focuses o@atletts impairment of depression because this impairment is the
primary focus ofCatletts request for reversal of the ALJ’'s decisiand remand for further
consideration Using language from the ALJ’s decision, the Court only summarizes Catlégis ot
impairments:

[Catlett] has gone to the hospital for chest pain, and he eventually had a coronary

stent placedThe claimant’s braiviRIs show the presence of [multiple sclerosis],

and he reports having numbness in the legs due to diabetes melbthss had no

mental health treatment other than medication management, but he was diagnosed
with a mental health impairment during a consultative examination.



(Filing No. 13-2 at 29

In his medical records dating as early as June 2011, Gatadddiagnoses of depression

and anxiety(Filing No. 138 at 11(). During a cardiology office visiinh June 2011it was noted

that Catlett had an appropriate mood, memory, and judgnebrdat 112.
Catlett received treatmefmom reurologst Kuimil K. Mohan, M.D. (“Dr. Mohart), for
back and other pain, and during an office visit in February 2012@hwanrecorded thaCatlett
had normalmemory, normal attention span and concentration, normal fund of knowledge, and
normal orientation to time, place, and persimiiowing a reurologi@l evaluation. It was also

noted that Catlett had no suicidal thoughtsifg No. 13-7 at 5556). Dr. Mohamade the same

observation®f Catlettin March 2012 [Eiling No. 1318 at 15.

During a cardiology office visit in February 2013, Joseph Lauer, M.D., ro&tietts
diagnoses of depression and anxiety and also noted that Gatledppropriate mood, memory,

and judgmen(Filing No. 138 at 79-81). h March 2013Catlett was seen b®mitry Arbuck,

M.D. (“Dr. Arbuck”). Dr. Arbuck made note of Catlett'anxiety and major depressidesorder
and recommended that Catlett stop tak{ymbaltaand start takingViibryd to addresshis

depression and anxietifi(ing No. 13-12 at 1821).

In March 2013, on his “personal data form” at Meridian Health Group, Catlett rated his
mental health as “good,” with the other options being average, below average, oHpaalso
reported that he had depression but no giegchdogical concernsld. at2, 6. From a progress
note of an office visito Indiana Polyclinian April 2013,it was noted tha€atletthad a*‘blunted
affect and was taking his medication for depression and anxietyat 29 At a follow-up visit

to Indiana Polyclinic in May 201& atlett reported that his depression and anxiety were a “9” on
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a scale of 0 to 10 and that he was irritable and angry and experiencingnaéibns and side
effects from his medicationdd. at 30.

After Catlett filed his applications for SSI and DIB, the state disability ofge@Angela
Hunnicutt, Ph.D(“Dr. Hunnicutt”), to conduct a psychological evaluationGstlettin May 2013

(Filing No. 1310 at 65 Catlettreported being depressed sifmangdiagnosed withmultiple

sclerosidut denied #istory of depression before the diagnosig.reportedo Dr. Hunnicutthat

he had nevereceivedtherapy for hisdepression. He denieda history of anxiety. Catlett
“described his energy level as intermitté@ind explained that “he can watch an hour of TV before
his mind wanders.’1d.

Dr. Hunnicutt observethat Catlethad good eye contaahdwas appropriatelgroomed
Dr. Hunnicutt recorded th&atlettappeared to have average intelligencevaasl alert throughout
the interview.Hewas cooperativandhad organized thoughts, appropriate affect,afwlorried”
mood. His memory was intactld. at66—-67.

Dr. Hunnicutt opined thaCatlett was able to understand, carry out, aremember
instructions, and that based @atletts report “he might be expected to have difficulty being able
to concentrat®n andpersist at tasks.'ld. at 68. Dr. Hunnicuttalsoopined thg “[d]espite some
irritability, worry, and depressionChtlet] would likely be able to respond appropriately to
supervision, coworkers, and work pressures in a routine work settohg.”

In June 2013Catlettwas admitted to the hospita¢écause ofincontrolled diabetedt was
noted thatCatlett had no uncontrolled depressive symptoms, @atlett indicatd that he felt
depressed A psychiatry consultound his symptoms consistent with bipotisorder.andit was

recommendethat Catlett start tang Zyprexa anaontinue taking Lamictal (Filing No. 1311 at

24)
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Immediately after being released from the hosp@atlett returned to Indiana Polyclinic
and reported his depression and anxi€atlett’s attention, concentratiomemory, speech, eye
contact, and thought processes weithin normal limits His mood, affect, and thought content

were appropriate, a@nhis insight and judgment wergact (Filing No. 1312 at 44-48). In July

2013, Catletagainpresented to Indiana Polyclinic because of his depreskiamas noted that he
was withinnormal limits for speech and thought processes and cortiiemiever, he was tearful,
appeared depresseaddad minimal eye contacPsychotherapy andontinuedmedication were
recommendedId. at 64.

When Catlett visited Indiana Polyclinic@ctober 2013t was observed that he was tearful
and crying with a blunted affecHis assessment included severe depression with mood instability
and violent behavigrandit wasnoted that Catlett had poor pasontrol. Catlett was encouraged

to go to the hospital the following dayEil{ng No. 13-14 at 3).

On October @, 2013, Gitlettwas admitted to Community Hospital E&mtacute psychosis
with complaints of uncontrolled paiatlett’'swife reported that she was fearful because of his

irrational behavior andnger (Filing No. 1317 at 3-10.) While at the hospitaCatlettwas placed

on a moodstablizing medication, ad his condition improved rapidliywhen he was discharged
from the hospital on October 18013, hs pain, depressiomnd anxiety were greatly improved.
Id. at 10.

Catlettunderwent a psychiatric evaluation in Jui@d£prior to receiving a spinal cord

stimulator implanto treat his chronic painlt was determined th&latlett had no psyctogical

barriers tareceiving the nerve stimulato(Filing No. 13-16 at 2#428.)
During the earing before the ALE atletttestified that he was not¢ceivingany treatment

for anymentalhealthimpairments othethantaking medication He testified that the only time he
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wastreatedby a mental health specialist was when he had a reaction toatiea in August or

September 2013.F{ling No. 13-2 at 49.

Il DISABILITY AND STANDARD OF REVIEW

Under the Act, a claimant may batitled to DIB or SSI onlgfter he establishes that he is
disabled. Disability is defined as the “inability to engage in any substantial gainful gchyit
reason of any medically determinable physical or mental impairment whichecarpected to
result in death or which has lasted or can be expected to last for a continuous period of not less
than 12 month$ 42 U.S.C. § 423(d)(1)(A) In order to be found disabled, a claimant must
demonstrate that his physical or mental limitations prevent him from doing ndtisrgyevious
work but any other kind of gainful employment which exists in the national economy, corgside
his age, education, and work experience. 42 U.S.C. § 423(d)(2)(A).

The Commissioner employs a frggep sequential analysis to determine whether a claimant
is disabled.At step one, if the claimant is engaged in substantial gainful activity, hedssabled
despite his medical condition and other factd#8 C.F.R. § 416.920(a)(4)(i)At step two, if the
claimant does not have a “severe” impairment thag¢tenéhe durational requirement, he is not
disabled. 20 C.F.R. 8§ 416.920(a)(4)(i))A severe impairment is one that “significantly limits [a
claimant’s] physical or mental ability to do basic work activitie20 C.F.R. § 404.1520(c)At
step three, th€ommissioner determines whether the claimant’s impairment or combination of
impairments meets or medically equals any impairment that appears in the Listmpaoments,
20 C.F.R. Part 404, Subpart P, Appendix 1, and whether the impairment meets the twelve month
duration requirement; if so, the claimant is deemed disabled. 20 C.F.R. § 416.920(a)(4)(iii)

If the claimant’s impairments do not meet or medically equal one of the impairments on

the Listing of Impairments, then his residual functional capawail be assessed and used for the
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fourth and fifth stepsResidual functional capacity (“RFC”) is the “maximum that a claimant can
still do despite his mental and physical limitatidn€raft v. Astrue 539 F.3d 668, 6756 (7th

Cir. 2008) (citing 20 C.F.R. § 404.1545(a)(1); SSR 96-&y)step four, if the claimant is able to
perform his past relevant work, he is not disab@l C.F.R. § 416.920(a)(4)(ivAt the fifth and

final step, it must be determined whether the claimant can perform amywattiein the relevant
economy, given his RFC and considering his age, education, and past work expefeddeR.

8 404.1520(a)(4)(v) The claimant is not disabled if he can perform any other work in the relevant
economy.

The combined effect of all the impairments of the claimant shall be considereghibubu
the disability determination procesg2 U.S.C. § 423(d)(2)(B) The burden of proof is on the
claimant for the first four steps; it then shifts to the Commissioner for thetéthYoung vSec'y
of Health & Human Servs957 F.2d 386, 389 (7th Cir. 1992).

Section 405(g) of the Act gives the court “power to enter, upon the pleadingarsutift
of the record, a judgment affirming, modifying, or reversing the decision ofdherssioneof
Social Security, with or without remanding the cause for a rehearig U.S.C. § 405(g) In
reviewing the ALJ’s decision, this Court must uphold the ALJ’s findings ofifffee findings are
supported by substantial evidence and no error of lawrgeat Dixon v. Massanari270 F.3d
1171, 1176 (7th Cir. 2001)'Substantial evidence means such relevant evidence as a reasonable
mind might accept as adequate to support a conclusldn.Further, this Court may not reweigh
the evidence osubstitute its judgment for that of the ALOverman v. Astrueb46 F.3d 456, 462
(7th Cir. 2008) While thecourt reviews the ALJ’s decision deferentially, ttoeirt cannot uphold

an ALJ’s decision if the decision “fails to mention highly pertinentevag, . . . or that because



of contradictions or missing premises fails to build a logical bridge betwedadtseof the case
and the outcome.Parker v. Astrug597 F.3d 920, 921 (7th Cir. 2010) (citations omitted).

The ALJ “need not evaluate in writing every piece of testimony and evidencettad”
Carlson v. Shalala999 F.2d 180, 181 (7th Cir. 1993jowever, the “ALJ’s decision must be
based upon consideration of all the relevant evidémterron v. Shalalal9 F.3d 329, 333 (7th
Cir. 1994) The ALJ is required to articulate only a minimal, but legitimate, justification for her
acceptance or rejection of specific evidence of disab®itheck v. Barnhar857 F.3d 697, 700
(7th Cir. 2004).

[I. THE ALJ'S DECISION

The ALJ first determined that Catl@het the insured status requirement of the Act through
Decenber 31, 2017. The ALJ then began the fivetep sequential evaluation proceés step one,
the ALJ found that Catlett had not engaged in substantial gainful activity Jancarys, 2012,
thealleged disability onset date. At step two, the ALJ found that Catlett had the follseviace
impairmentsdiabetes mellitus, multiple sclerosteronary artery diseasgnddepressionAt step
three, the ALJ concluded that Catlett does not have an impairment or combination ohenpsi
that meets or medically equals the severity of one of the listed impairm@®<ir.R. Part 404,
Subpart P, Appendix 1.

The ALJ then determined th@atlett had an RFC to perform sedentary work that does not
require “more than simple, routine, repetitious tasks with onéwo-step instruction$ and that

“allows the use of an assistive device to stand or walkifing No. 132 at 30)

At step four, the ALJ determined that Catlett was unable to perform his astmelvork
as a forklift driver, inventory clerk, stock clerk, or unloadecause the demands of this past

relevant work exceeddds RFC. At step five, the ALJ determined that Catlett was not disabled


https://ecf.insd.uscourts.gov/doc1/07315554430?page=30

because there were jobs that existed in significant numbers in the national y¢tbatire could
perform, considering his age, education, work experience, and RR€e jobs included ticket
checker, eyeglass frame polisher, and small products assemliterefore, the ALJ denied
Catlett’s application$or SSI andDIB because hwas found to be not disabled.

IV. DISCUSSION

In hisrequesfor judicial review,Catlettarguesthat remand is appropriate because the ALJ
failed to account for Catlett’'s moderate difficulties in concentration, giersie, and pace when
determining an appropriate RFC and when questioning the vocational expert about available
based on the RECCatlett focuses his argument on the standards establis@edonnor-Spinner
v. Astrue 627 F.3d 614 (7th Cir. 2010).

Catlettfirst explains thadinALJ is required to determine the severity of a claimant’s mental
health impairments with respect to contation, persistence, and packe O’Connor-Spinner
the Seventh Circuit directed that when an ALJ finds that a claimant has modiétatdties
maintaining concentration, persistence, or pace, such difficulties gersrallid be reflected in
the ALJs RFC determination and the hypothetical questioning of the vocational expert upon
whose testimony the ALJ reliedd. at 619-20. If a claimant has difficulties imaintaining
concentration, persistence, or pace, the vocational expert should be taldhese difficulties.
The Seventh Circuit explainedQtr cases generally have required the ALJ to orient theo\Wie
totality of a claimant’s limitationsAmong the limitations the VE must consider are deficiencies
of concentration, persistence ana@da Id. at 619. ‘In most casedjowever, employing terms
like ‘simple, repetitive taskson their own will notnecessarily exclude from the W&’
consideration those positions that present significant problems of concentratsistepee and

pace! Id. at 620 see alsoYurt v. Colvin 758 F.3d 850, 85%9 (7th Cir. 2014) (“we have



repeatedly rejected the notion that a hypothetical like the one here confiningrtrentlai simple,
routine tasks and limited interactions with others adequately captmnegramental deficiencies
and limitations in concentration, persistence, and pace”).

Catlett argues that the ALJ determined had moderatedifficulties maintaining
concentrationpersistence, or pace, bugither the ALJS RFCassessment nor hi®rresponding
hypothetical question to the vocational expert upon whichAthe relied accounted for such
moderate difficulties. Instead, in the RFC assessméahg ALJ determined that Catlett could

perform “simple, routine, repetitious tasks with eaetwo-step instructions.’(Filing No. 132 at

30.) Then the ALJ used this deficient RFC to pose hypothetical questions to the vdeatpera
who was not alerted to Catlettsodera¢ difficultiesin maintaining concentration, persistence,
andpace Catlett asserts that this is a direct violatio®d€onnor-Spinneiand requires remand.
Catlett acknowledges th&'Connor-Spinnesets forth two exceptions to the general rule
that anALJ must orent thevocational expert to the totality of a claimant’s limitatipmeluding
deficienciesn concentration, persisten¢gand paceFirst, an ALJ is not always required to account
for limitations in concentratigrpersistence, or pade the hypotheticatjuestiorwhen the record
indicates that the vocational expert independently learned of the limitations ithodgr
testimony at the hearing or by an independent review of the medical re@€isnnor-Spinner
627 F.3dat 619. Secad, an ALJ does not have to explicitly use therms ‘conentration,
persistence and pac&hen it was manifest that the AlsJ)alternative phrasing specifically
excluded those tasks that someone with the claiséintitations would be unable to perform
Id.; see also Wilson v. Colvji2014 U.S. Dist. LEXIS 119714, at *5 (S.D. Ind. Aug. 27, 2@{1dj
ALJ ned not explicitly use the termsoncentration, persistence, or pa¢em a hypothetical if

it is implicit in the hypothetical that such a limitatiexists). Catlett then argues that neither

10
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exceptionapplies in this caseHe asserts that “[tlhere is mvidence that the vocational expert
sub silento assumed that Mr. Catlett had moderate difficuthagmtaining concentration,

persistence, or paca any similar limitatior. (Filing No. 15 at 7) Additionally, “[t]here is

nothing implicit in thehypothetical question upon which the ALJ relied that reflected moderate
difficulties maintainingconcentration, persistence, or packdl’

In responding t€atlett’s argumenthie Commissioner focuses on the medical records that
support the ALJ's determinations and downplays Catlett's mental health imperméhe
Commissioner explag that substantial evidence supports the ALJ's determination regarding
Catlett’s mental health impairments, pointing to treatment records, mental status érasiyina
state agency medical opinions, and Dr. Hunnicutt’s opinion.

The Commissioner acknowledgést the ALJ determined Catlett experienced moderate
difficulties in maintaining concentration, persistence, and pace, noting drowdiress
medications and complaints of difficulty focusing due to depressiomever, the Commissioner
argues that the A) sufficiently considered and accommodated Catlett’'s mental impairment both
when posing the hypothetical question to the vocational expert and in the RFC determilfaion.
Commissioner asserts that the ALJ sufficiently accounted for the limitatiogstoicting Catlett
to work involving only simple, routine, amdpetitious tasks with orer two-step instructions.

The Commissioner argues th&' Connor-Spinnedoes not condemn the use of the phrase

‘simple repetitive tasks’ in all contexts(Filing No. 16 at 89.) An ALJ is not required to use a

particular term or phrase but rather must use language that reflects all the limitdtibies
claimant. The Commissionethenasserts that the ALJ’s use of the language “simple, routine,
repetitious tasks with oner two-step instructions” is sufficient to reflect Catlett’'s moderate

difficulties in maintaining concentration, persistence, and pace.

11
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This case falls squarely within the parameter®@onnor-Spinner The Commissioner
provided no argument regarding either exception discuss@idannor-Spinner There is no
discussion of how the ALJ’s decision could fall within one of the exceptions to the gereral
that an ALJmust orent thevocational expert to the totality of a claimant’s limitatipmeluding
deficienciesn concentration, persistence, and padéne Commissioner failed to establish or even
explain how the language “simple, routine, repetitious tasks withasrtero-step instructions” is
sufficient to reflect Catlett's moderathfficulties in maintaining concentration, persistence, and
pace

The ALJ indisputably determined that Catlett had moderate difficulties in maintaining
concentration, persistenceicapace The ALJ then “accounted for” that limitation by restricting
Catlett’'s RFC to “simple, routine, repetitious tasks with-arewo-step instructions.”Without
more, O’Connor-Spinnerand numerous other Seventh Circuit cases clearly establiskhihat
language is not enough to address a claimant’s limitation of moderate difigaltieaintaining
concentration, persistence, and pace. A review of the entire record, including theptrahsoe
hearing before the ALJ, reveals that the RFC detetion was deficient and the hypothetical
guestion presented to the vocational expert was insufficiemfdom the vocational expert of
Catlett’s limitation of moderate difficulties in maintainingncentration, persistence, and pace

There is nothing in the record to suggest that this case should fall within the exsepti
noted in O’Connor-Spinner During the hearing, there was no testimony offered regarding
concentration, persistena®,pace The ALJ asked the vocational expert if he had “revieyeel
record as it pertains to [Catlett’'s] vocational profile,” to which the vocatiexpért responded

“Yes.” (Filing No. 132 at 59) But there is no indication that the vocatioeapert reviewed

Catlett’s medical records, which contained statements relating to limitatiocenaentration,

12
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persistence, and pac&he ALJ presented a hypothetical question to the vocational expert limited
to sedentary work involving unskilled entigvel jobs. The vocational expert listed three
occupations, and then the ALJ asked, “Would it be fair to say, Mr. Duke, that these jobtedonsi
of simple, routine, repetitious tasks with ewe two-step instructions?” to which the vocational
expert respnded “Yes.”ld. at 66-61. There is nothing in the record that would allow an inference
that the vocational expert knew about or considered Catlett's moderate dificultr@intaining
concentration, persistence, and paben he offered his expert tesony on which the ALJ relied.

It appears that the ALJ failed to account for Catlett’'s moderate difficultemicentrabn,
persistence, and pace when craftarg appropriate RFC and when questioning the vocational
expert in violation of O’Connor-Spiner. Therefore, remand is appropriate for further
consideration following the guidance establishe@i@onnor-Spinner

V. CONCLUSION

For the reasons set forth above, the final decision of the CommissiGREMANDED
for further proceedingsonsistent with this Entrgs authorized by Sentence Four of 42 U.S.C. §

405(g).

SO ORDERED. d O
Date: 5/18/2017 ‘l“'fv\' "'l \ Lua
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