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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

STEVEN HUNTER, )
Petitioner, ))

V. ; No. 1:16-cv-01652-WTL-TAB
UNITED STATES OF AMERICA, ))
Respondent. : )

ORDER DENYING MOTION FOR RELIEF PURSUANT TO 28 U.S.C. § 2255,
DENYING MOTION FOR COUNSEL, AND
DENYING A CERTIFICATE OF APPEALABILITY

For the reasons explained in this Entry, niegtion of Steven Hunter for relief pursuant to
28 U.S.C. § 2255 must loenied and this actiodismissed with prejudice. In addition, the Court
finds that a certificate ofpgealability should not issue.

l. § 2255 Standard

A motion pursuant to 28 U.S.C. 8§ 2255tie presumptive means by which a federal
prisoner can challenge hisrviction or sentenceSee Davis v. United States, 417 U.S. 333, 343
(1974). A court may grant relief from a fedecahviction or sentence muant to 8 2255 “upon
the ground that the sentence was imposed in violation of the Constitution or laws of the United
States, or that the court was katit jurisdiction to impose such sente, or that the sentence was
in excess of the maximum authorized by law, ootiserwise subject to collateral attack.” 28
U.S.C. § 2255(a). The scope of relief availalidar § 2255 is narrow, limited to “an error of law
that is jurisdictional, constitutional, or constitsie fundamental defect which inherently results in

a complete miscarriage of justiceBorre v. United Sates, 940 F.2d 215, 217 (7th Cir. 1991)

(internal citations omitted).
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. Background

On March 24, 2010, after a jury tiddr. Hunter was convicted ithe United States District
Court for the Southern Birict of Indiana of pssessing ammunition and a firearm in violation of
18 U.S.C. 88 922(g)(1) and 924(d)SA v. Hunter, No. 1:09-cr-00124-WTLWKPF-1 (hereinafter
“Crim. Dkt.”), Dkt. No. 105 (S.D. Ind. March 22010). The Court concluded that he was subject
to the Armed Career Criminal Act (“ACCA”), 18.S.C. § 924(e), based on five Indiana robbery
convictions and one Indiana criminal confirem conviction, all of which arose from a bank
robbery and a one-day crime spreénited Sates v. Hunter, 418 Fed. Appx. 490, 49th Cir.
2011) (citingHunter v. Clark, 906 F.2d 302, 303 (7th Cir. 1990))The Court “calculated a
guidelines imprisonment range of 262 to 327 magndinsl sentenced Hunter below that range to
216 months.”ld.

Mr. Hunter appealed his comtion and sentee, although his attornégter filed a motion
to withdraw, asserting that the appeal was frivolous pursuaiwders v. California, 386 U.S.
738, 744 (1967).1d. The Seventh Circuit found that (1)ktdistrict court appropriately merged
the two counts for possession of a firearm and anition instead of granting Mr. Hunter’s pretrial
motion to dismiss the indictment as multiplicitious), {t2 district court dighot err in allowing the
prosecutor’s cross-examination bfr. Hunter regarding his for felony convictions; (3) the
district court did not commit reversible error ifiuging to instruct the jury on the defensive theory
of necessity; and (4) thdistrict court did not err in senteing Mr. Hunter as an armed career
criminal. Id. at 492-94. As to the last issue, the $#veCircuit held that Mr. Hunter’'s argument
that his underlying felony convictions were “coiitbed on occasions different from one another”
was frivolous because “although the crimes occuorethe same day, Hunter actually robbed five

different victims, at differentimes, in different locations.”ld. at 493-94. The Seventh Circuit



concluded that “the underlyingrimes were not simultaneous, bhostead sequential, and that
Hunter had ample time to withdraw from his crime spree before each successive ¢dns.”
494. The Seventh Circuit alsosdussed whether the districburt erred by “relying on the
description of the crime spraethe presentence reportltl. The Seventh Circuit held:

When seeking to classify a prior convaxti the sentencing judge is limited to the
terms of the charging document, the temhsa plea agreement or transcript or
colloquy between judge and defendant, osdme comparable judicial record of
the information, and generally must not ddes the particulafacts disclosed by
the record of convictionSee James v. United Sates, 550 U.S. 192, 202 (2007);
Shepard v. United Sates, 544 U.S. 13, 17 (2005). Wheletermining whether prior
offenses were committed on “different occasions” under § 924(e), though, courts
may rely on undisputed sections of the presentence reégertJnited Sates v.
Harris, 447 F.3d 1300, 1305-06 (10th Cir. 2008}ited States v. Thompson, 421
F.3d 278, 285 (4th Cir. 2005)herefore, Hunter's clahge would be frivolous.
And in any event, if challenge we would take judiciatotice of the details of the
crime spree reflected in prior judicial decisions,Jases and Shepard would
permit: Hunter v. Clark, 934 F.2d 856, 858 (7th Cir. 199Hunter v. Clark, 906
F.2d 302, 303 (7th Cir. 1990Hunter v. State, 656 N.E.2d 875, 876 (Ind. App.
1995).

Id. at 494.

On May 8, 2012, Mr. Hunter filed a motion tacate, set aside, or correct his conviction
and sentence pursuant to 28 U.S.C. § 2255, allegingng other issues, that he was erroneously
sentenced as an armed career criminal. Crim. Dkt.sEéHso Hunter v. USA, 1:12-cv-00621-
WTL-DKL (S.D. Ind.). The Court denied his mati, including his armed caer claim, explaining
that “[t]his challenge was considered and rejedteddunter’s direct appeal and need not be
revisited.” Crim. Dk. 173 at 9 (citingdImstead v. United States, 55 F.3d 316, 319 (7th Cir. 1995).
The Seventh Circuit denied his requigsta certificate of appealabilityHunter v. USA, No. 13-
2255 (7th Cir. Feb. 10, 2014).

Mr. Hunter also challenged his armed crimioateer designation in two motions to reduce

his sentence pursuant to 18 WLS§ 3582(c)(2). Crim Dkt. 15 rim. Dkt. 175. The Seventh



Circuit affirmed the Court’s deal of his first motion to reduce his sentence. Crim. Dkt 172;
Hunter v. USA, No. 12-1221 (7th Cir. Mar. 21, 2013). &eventh Circuit summarily affirmed
the Court’s denial of second motionreduce his sentence. Crim. Dkt. 18fnter v. USA, No.
14-1350 (7th Cir. Mar. 31, 2014).

In 2015, the Supreme Courtdahnson held that the so-called residual clause of the ACCA
was unconstitutionally vagueJohnson v. United States, 135 S.Ct. 2551, 2563 (2015)The
Seventh Circuit has summarizdshnson’s impact on the ACCA:

The [ACCA] . . . classifies as a violentday any crime that “is burglary, arson, or

extortion, involves use of explosives, ohetwise involves condtithat presents a

serious potential risk of phyal injury to another”. Theart of clause (ii) that

begins “or otherwise involves” lsmown as the residual clauséhnson holds that

the residual clause is unconstitutionally vague.

Sanley v. United Sates, 827 F.3d 562, 564 (7t@ir. 2016). Johnson’'s holding is a new rule of
constitutional law that the Sugme Court made retroactive \elch v. United Sates, 136 S. Ct.
1257 (2016).See Holt v. United Sates, 843 F.3d 720, 722 (7th Cir. 2016).

On June 16, 2016, Mr. Hunter filed an kpgtion with the Sewvath Circuit seeking
authorization to file a successive motiorvaxate under 8 2255 limited to a claim undt#mson.
On June 23, 2016, the Seventh Circuit granted thiicagipn and authorizethe Court to consider
Mr. Hunter’'sJohnson claim. Hunter v. USA, No. 16-2539 (7th Cir. June 23, 2016).

1. Discussion

Mr. Hunter seeks relief pursuant to § 2255 argtinag (1) his prior fleny convictions are
not predicate offenses in viesfthe Supreme Court decision undehnson (Dkt. No. 1; Dkt. No.
2; Dkt. No. 8 at 9-12) Johnson claim”), and (2) his prior felongonvictions were not “committed

on occasions different from one another” untte® ACCA in view of the Supreme Court’s

decisions undefaylor v. United States, 495 U.S. 575 (1990), a8wkpard v. United Sates, 544



U.S. 13, 16, 26 (2005) (Dkt. No. 8 at 3-9ftepard claim”). The United States argues that the
Court is only authorized by the Sever@ircuit to consider Mr. Hunter'dohnson claim, which
was foreclosed by the Seventh Circuit’s holdindJmted Sates v. Duncan, 833 F.3d 751, 752
(7th Cir. 2016). Dkt. M. 17 at 3-4. In reply, MrHunter concedes th&uncan forecloses his
Johnson claim, Dkt. No. 18 at 5, but reiterates tiéd multiple convictions should not count as
separate criminal episodes, focusing again s@assertion that the Court failed to relyShepard-
approved sourcedd. at 5-15. Mr. Hurgr asserts thabhnson gave him “the opportunity to have
this Court to closely review whether [his] 198fenses were proven to be committed on occasions
different from one another, and not simultaneouslyl”’at 15-16.

As Mr. Hunter has conceded, Bahnson claim regarding his Indiana robbery convictions
was foreclosed on August 12, 2016, when the Seventh Circuit dd2igiedn. In Duncan, the
Seventh Circuit held that “[aJonviction for robberynder the Indiana statigjualifies under the
still-valid elements clause of the ACCA defion of violent felony.” 833 F.3d at 752. Because
Johnson is applicable only to the residual clause of the ACCA, and not the elements clause,
Johnson provides no relief to Mr. Hunter.

As to hisShepard claim, a claim that the Court andv@ath Circuit have repeatedly denied,
the Seventh Circuit did not authorize the Courtctmsider such a claim. Such permission is
required by 28 U.S.C. § 2244(b)(3)(AMr. Hunter is simply mistadn that the Seventh Circuit’s
permission to file a successive motion onJoisnson claim opened the door to any and all claims.
See Holt v. United Sates, 843 F.3d 720, 722-23 (7th Cir. 2016) éwjng an attempt to raise claims
underMathis andHaney when the petitioner was only permitted to raise claims uiaiheson and
Welch). “A district court shall dmiss any claim presented in a second or successive application

that the court of appeals has authed to be filed unless the applicant shows that the claim satisfies



the requirements of this sectior28 U.S.C. § 2244(b)(4). Mr. Hunttails to show that his claim,
based orghepard, relies on a new rule of constitutional lavccordingly, the Court dismisses his
Shepard claim.

Even if the Court could consider Hikepard claim, Mr. Hunter already raised this issue
on appeal, and thus any arguments on thigisse foreclosed by the law of the caSee Fuller
v. United Sates, 398 F.3d 644, 648 (7th Cir. 2008)n the context of 255 petitions, the law of
the case doctrine dictates that once this cowwtdezided the merits af ground of appeal, that
decision establishes the law of the case andhdifg on a [court] asked to decide the same issue
in a later phase of the same &asnless there is some good reamwmreexamining it.) (internal
citations and quotations omitted). The Sevetiticuit previously rejected Mr. Hunter&hepard
claim. Hunter, 418 Fed. Appx. at 493-94. Mr. Hunter doed identify any new or good reason
for reexamining the Seventh Circuit’s holding. Thrgdief is not availabléo Mr. Hunter on this
ground.

Johnson does not apply to grant relief to Mr. Henffor his conviction as an armed career
criminal. Mr. Hunter was propgrkonvicted and sentenced assamed career criminal and is not
entitled to any relief in this action. @motion for relief pursuant to § 2255dienied.

V. Denial of Motion for Counsel and Request for Evidentiary Hearing

Mr. Hunter requests an evidentiary hegrito determine whether he committed three
violent felonies simultaneously or on differemicasions in 1984. Dkt. No. 8 at 14; Dkt. No. 18
at 15. An evidentiary hearing is “not required whéee files and records dhe case conclusively
show that the prisoner is entitled to no reliefL&fuente v. United States, 617 F.3d 944, 946 (7th
Cir. 2010) (quoting 28 U.S.C. 8§ 2285). That is the case herA.hearing is not warranted under

these circumstances.



Mr. Hunter’s requests for appointment a@unsel pursuant to 8 3006A, Dkt. No. 8 at 13-
14 and Dkt. No. 18 at 1, adenied. The reasons for this ruliraye the following: the petitioner
has the means (writing materials, etc.) to pre$es claims; the petitioner is literate and has
demonstrated he is fully aware of the procegslimvolving his conviction and sentence; and the
petitioner has submitted comprehensible filings afig &vailed himself of the Court’s processes.
Additionally, it has been determined that an evideyntieearing will not be required in this case.
These are not circumstances in which it is inititerest of justice t@ppoint counsel for the
petitioner. See 18 U.S.C. 3006A(a)(2)(B) (“Whenever . . . the court determines that the interests
of justice so require, representation may be providedny financially eligible person who . . . is
seeking relief under section 2241, 2254, or 2255 of title 28.").

V. Conclusion

For the reasons explained in this Order, Munter is not entitled to relief on his § 2255
motion. His conviction and sentanare not unconstitutionahccordingly, his motion for relief
pursuant to 8 2255 genied and this action is dismissed with prejudice. Judgment consistent with
this Entry shall now issue and the clerk skdaltket a copy of this Entry in No. 1:09-cr-00124-
WTL-KPF-1. The motion to vacate shall also tgeminated in the underlying criminal action.

VI.  Certificate of Appealability

Pursuant to Federal Rule of Appellate Pchae 22(b), Rule 11(a) dfe Rules Governing
§ 2255 proceedings, and 28 U.S.C. § 2253(c), the Gladd that Mr. Hunter has failed to show
(1) that reasonable jurists would find this Qtaur‘assessment of theonstitutional claims
debatable or wrong,” or (2) that reasonable jangobuld find “it debatable whether the petition

states a valid claim of the den@la constitutional ght” and “whether [thiourt] was correct in



its procedural ruling.”Sack v. McDaniel, 529 U.S. 473, 484 (2000). The Court therettaies

a certificate of appealability.
IT 1SSO ORDERED.

Date: 8/23/18
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