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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
JOHN MYERS,
Petitioner,
V. No. 1:16¢v-02023JRSDML

SUPERINTENDENT, Indiana State Prison,

N N N N N N N N N

Respondent.

ORDER GRANTING PETITION FOR A WRIT OF HABEAS CORPUS

Petitioner John Myers§led a petition for a writ of habeas corpus pursuant to 28 U.S.C.
§ 2254in this Court challenging his murder convictiof jury convictedMr. Myersof murder in
Morgan County, Indianan 2006 His conviction was affirmed by the Indiana Court of Appeals.
He then challenged his conviction in state gmstviction proceedings but was unsuccesdflr.
Myers nowseeks a writ of habeas corpus, arguing that his counsel providéstiivef assistnce
during trial, the State presented false evidence, and the State aitioalpatory evidence.

The record presented in this case is nvassnvolving several thousanmhges of grand
jury proceedings, trial transcriptstate postconviction transcipts, andexhibits from those
proceedings The parties’ briefing spans thr&éendred pages. The Court’s lengthy ruling is the
product of this record.

After reviewing the record and the parties’ briefs in detail, the Gmmtludes that Mr.
Myers receivd ineffective asistance of counsel at trialviolation of his Sixth Amendment rights
Most notably Mr. Myers’s counselmade false statemertts the jury during opening arguments
which counseladmitted to the Indiana Supreme Court in a subsequtarhey disciplinary

proceeding He alsdailed to object tawo significantcategories oévidence that should not have
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been presented to the jury. In the end, tises®userrorsall but destroyedhe defenséhattrial
counsel presented to the juagdtainted the entire trial.

In denying Mr. Myers’s ineffectiveassistancef-counsel claim, thdndiana Court of
Appealsunreasonably applied clearly estabéidirederal law as determined by the United States
Supreme Court isstrickland v. Washingtor66 U.S. 668§1984) andWiggins v. Smith639 U.S.
510 (2003). When these standards are correctly applied, they reveal thilyrs’s counsel’s
errors ‘so undermined the proper functioning of the adversarial pralasshe trial cannot be
relied on as having produced a just resu$trickland 466 U.S. at 686.

A federal habeas court “will not lightly conclude that a Stateiminal jusice system has
experienced the ‘extreme malfunctfi[ for which federal hbeas relief is the remgd Burt v.
Titlow, 571 U.S. 12, 20 (2013alteration in original)citation omitted). But this case presents a
rare instance where this has occurreégtcordingly, Mr. Myers’s petition fora writ of habeas
corpus iISGRANTED. A writ of habeas corpus shall issue ordering Myers’s release from
custody unless the State elects to retry Mr. Myers within 120 ddie eftry of Final Judgment
in this action.

A new trial will likely come only at considerable cedio the State, yes, but, more
important, to thevictim’s family and community still wounded by their tragic lo&uch costs do
not enterinto the constitutional analysis; and yet, the Court canngt gl express itempathy
for those who must bear them for the sake of our Constitution ambiections.

l. BACKGROUND

The factual background necessary to understandWers’s claims is extensive.The
Indiana Court of Appeals summarized much of the factual and procdmhakdiround in its

opinion denying Mr. Myers postonviction relief. The Court will $e@utthat background here in



full and will discuss the factual background necessary to understand each Mf/dfs’s claims
in Part llbelow.

On appeal from the denial of pesbnviction relief the Indiana Court of Appeals
summarizedhe relevant factual and procedural histasyfollows

The facts underlying/lyers’ conviction were geforth & follows inth[e] [Indiana
Court of Appealq’ opinion arising out of his direct appeal:

In the spring of 2000, John Myers Il lived approximately seven tenths of
a mile from the intersection of North Maple Grove Road and West Maple
Grove Road, at 1465 Weblaple Grove Road, north of Bloomington in
Monroe County. Myers was on vacation from work the week of May 29
through June 2.

On the morning of May 31, 2000, Jill Behrman, an accomplished bicyclist
who had just completed her freshman year at Indiana thitiyeleft her
Bloomington home to take a bicycle ride. She logged off of her home
computer at 9:32 a.m. Behrman did not report to the Student Recréationa
Sports Center, where she was scheduled to work from noon to 3:00 p.m.
that day, nor did she appear at a postwork lunch scheduled with her father
and grandparents. Following matwide search efforts, Behrman’
remains were ultimately discovered on March 9, 2003, in a wooded area
near the intersection of Warthen and Duckworth Roads in Mdganty.

The cause of her death was ruled to be a contact shotgun wound to the
back of the head.

With respect tothe events surrounding Behrmardisappearance, one
report indicated that young woman matching Behrmamlescription was
seen riding her bigte north of Bloomington on North Maple Grove Road
at approximately 10:00 a.m. the morning of May 31. A tracking dog later
corroborated this report. While another report placed Behrmah sbut
Bloomington at 4700 Harrell Road at approximately 9:38 a.omes
authorities later discounted this report due to heldgime of 9:32 a.m.

and the minimum fourteen minutes it would take to bicycle to Harrell
Road. The trddng dog did not detect Behrmanscent trail south of
Bloomington.

At approximately 8:30 a.m. on the morning of May 31, 2000, in the North
Maple Grove Road area, a witness saw a white “commercial looking” Ford
van without identification on its doors or sides drive slowly past hi
driveway on North Maple Grove Road, heading south. Two men were
inside the van. This witness saw the van two additional times thaingorn



by approximately 9:00 a.m. and later identified the van as “extatlya
Bloomington Hospital van.

At some point beforeoon on May 31, 2000, another witness saw a bicycle
later determined to be Behrman'’s lying off of the east side of NortheéMapl
Grove Road near the intersection of North Maple Grove Road and West
Maple Grove Road. The location of the bicycle wagragpimatdy one

mile from Myers’ residence and tesnd onehalf miles from Behrmaig
house.

On May 31, the date of Behrman'disappearance, two witnesses
separatelynotedthat the windows iMyers’ trailer were covered, which
was unusual. One of these withesses also observetilyeas’ car was
parked fifty yards from its normal location and remained osigift from

the road for approximately three days. Myers told this witness that he had
parkedhis car in that secluded spot because he did not want anyone to
know he was home.

Myers’ account of his activities during his vacation week of May 29
through June 2 was reportedly that he wasréhand there.Myers’
employer at the time was the Bloomington Hospital warehouse, where he
had access to two white panel Ford vans. Besides being “here and there,”
Myers indicated that he had been mostly at home, that he had gone to a
gas station, and that he had gone to Kentucky Kingdom but found it was
closed. Mers additionally stated that he and Hyslfriend, Carly
Goodman,had cancelled their plans to go to Myrtle Beach, South
Carolina, and to Kings Island, Ohio, thateke Phone calls made from
Myers’trailer on May 31 were at the following times: 9:15 a9rl7 a.m.;

9:18 a.m.; 10:37 a.m.; 10:45 a.m.; and 6:48 p.m. [Mr. Myers made these
calls.] The calls were to driven theaters and various state parks.

Myers was reportedly almost hysterical on May 31 and spoke of leaving
town and never coming backlyers’ aunt, Debbie Bell, observed that
Myers had been very depressed in the preceding month and believed that
this was due to problems with his girlfriend. In late April 2000, My

called Bell because he had been having problems with his girlfaiecid

felt like “a balloon full of hot air about to burst.”

Carly Goodman wadlyers’ girlfriend beginning in approximately late
October 1999. In March of 2000, Myers took Goodman for a long drive
through Gosport, “over a bridge where there was a creek andonte
woods.” Myers pulled his car into a clearing in the woods where the two
of them argued, which scared Goodman. Although it was nighttime,
Goodman observed the appearance of this clearing from the car
headlights. In late April or early May of 200Bpodman broke off her



relationship with Myers. Goodman denied that she and Myers had ever
made plans to go to Myrtle Beach or to Kings Island the week of May 29.

On June 5, 2000, Bell again spoke with Myers. Myers mentioned that a
girl had been abducted the area, and he was afraid he would be blamed
for it. Myers further stated that the gglbicycle had been found about a
mile from his house and that “they blame [him] for everythingyers
additonally asserted, “[T]hey haveanfound her body yet” rad guessed

that the girl was dead. In that same conversation, Myers indicated that he
had been stopped by a roadblock and was “scared” of roadblocks, but he
later changed his mind, laughed, and said he was not really “scared.”

Following a tip due to thisonversation, on June 27, 2000, Detective Rick
Crussen of the Bloomington Police Depagtrninterviewed Jodiglyers]
andMyers’ father, John Myers Sr., at their residence at 3909 West Delap
Road. The following day, Detective Crussen interviewed Myers.

On June 27, 2000, immediately after xtee Crussen interviewed
Myers'’ parents and the day before he interviewed Myers, Mydesidais
grandmother, Betty Swaffard, and asked to borrow $200. Myers told
Swaffard he was unable to come to her house for the money because there
were roadblocks on Maple Grove Road, and he did not want to leave his
home. Myers additionally stated thatwas a suspect in the Jill Behrman
disappearancédyers did not come to Swaffaslhome for the money.

In July 2000, Bell noticed that John Myers Sr. was unusualiyonerand
agitated when itMyers’ presence. Sometime in apgimately August of
2000, Myers’ brother, Samuel, who owned a twelyauge shotgun and
had stored it at his parentisbuse on Delap Road since approximately
1997, noted that the gun was missing.

Myers raised the topic of Behrman’s disappearance multiple times and in
multiple contextdollowing her disappearance. Before Detective Crussen
interviewed him, Myers falsely stated to his Bloomington Hobpita
supervisor that police had questiortedh in connection with Behrmasy’
disappearance because her bicycle was found close to his hzmen A
June of 2000, Myers stated to aworker that he wondered whether
authorities had investigated a barn in a field located on Bottom &bad

of Maple Grove Road. Additionally, some weeks after Behrman
disappeared, Myers told another-worker duringa delivery run that
Behman'’s bicycle was found in his neighborhood, and that Behrman was
probably abducted near that site. Later in 2000 or 2001, while driving with
his thengirlfriend, Kanya Bailey, Myers directed Baileg’attention to a
location ashot distance from his mothesr’residence and stated he had
found Behrmars bicycle there.



In the late spring to late summer of 2001, Myers again raised the topic of
Behrman$ disappearance with another-worker. As the two were
driving on Bottom and Maple Grove Roads, Myers pointed out wheere h
lived and stated that Behrmarbicycle had been found close to where he
used to live. A short time later, while on Maple Grove Road, Myers stated
that if he was ever going to hide a body he would hide it in a woaeed

up “this way,” pointing north. On another occasion, Myers statédiso
co-worker that he knew of someone in Florida who had Behrsnan’
identification card or checkiod.

Sometime in November or December of 2001, Myers raised the topic of
Behrman$ disappearance with a family member, indicating his bet that
Behrman would be found in the woods. During this conversation, Myers
further indicated his familiarity with the Paragon area and with Horsesho
Bend, where he liked to hunt.

Also in 2001, Myers stated to his mother, Jodie, that he had béergfis

in a creek and had found a pair of panties and a bone in a tree. Jodie
suggested that this might be helpful in the Belmncase, and Myers
agreed to call the FBI. FBI Agent Gary Dunn later returned the call and
left a message. Myers told Jodie that they should save the answering
machine tape in case they were gquestioned.

Sometime in 2002, Wendy Owings confessed to Behrsnamirder,
claiming that she, Alicia SowdeBvans, and Uriah Clouse struck
Behrman with a car on Harrell Road, stabbed her with a knife in her chest
and heart, wrapped her body in plastic tied with bungee cords, and
disposed of her body in Salt Creek. EpSmber 2002, authorities drained

a portion of Salt Creek. They found, among other things, a knife,gebun
cord, and two sheets of plastic. Owings later recanted her confession.

On March 27, 2002, Myers, who at the time was in the Monroe County
Jail onan unrelated charge, told Correctional Officer Johnny Kinser that
he had found some letters in some food trays one morning thdiehestle
Kinser should look at, apparently in connection with the Behrman
disappearance. Myers said he felt bad about whathappened to that
“young lady” and that he wished to help filgr if he could.Myers
additionally compiled a list of places poteatiy providing clues to
Behrmans location. Indiana State Police Trooper James Minton
investigated the list, including gral pits off of Texas Ridge Road
between Stinesville and Gosport. A route from Gosport to thesedBon

of Warthen and Duckworth Roads in Mordaounty passes by Horseshoe
Bend.

On March 9, 2003, Behrmasmtemains were discovered by a hunter in a
wooded area near the intersection of Warthen and Duckworth Roads in



Morgan County approximately thirdfgve to forty yards from a clearing in

the timber north of Warthen Road. Authorities recovered approXynate
half of the bones in Behrmanskeleton. N&oft tissue remained. Six rib
bones were among the bones missing from her skeleton. There was no
evidence of stab or knife wounds, nor was there evidence of blunt force
trauma. Investigators recovered a shotgun shell wadding from the, sce
as well as 380 number eight shot lead pellets. The wadding found at the
scene was typical of a twehgauge shotgun shetadding. The cause of
Behrman$ death was ruled to be a contact shotgun wound to the back of
the head. Scattered skull fragments and the preserleacdpellets in a
variety of places, together with certain soil stains consisteht bady
decomposition, suggested that afteinly shot, Behrmas’body had come

to rest and had decomposed at the spot where it was found. No clothing
was found at the scenThere is nothing in thecerd to clarify whether
Behrmans clothing, if it had been left at the scene, would or would not
have completely disintegrated prior to her body being found.

In March 2003, Myers told another -wmrker, who had brought a
newsp@per to work annancing the discovery of Behrman‘emains, that

the woods pictured in the newspaper article looked familiar to him, and
that he had hunted there before. According to thisvarker, the woods
pictured in the newspaper article did not appdéistinctive. Myers also
stated that it was good that Behrman had been found and that he was
surprised that he had not been contacted because he knew the people who
police thought had committed the crime. Myers knew Wendy Owings,
who had falsely confesséalthe crime, as well ddriah Clouse and Alicia
SowdersEvans. Myers had a “cocky” tone of voice when he made these
comments, according to the-eerker.

More than a year later, in November 2004, Myers called his grandmoth
Swaffard. Myers, who was 8gpt and stated that he needed time to himself,
said to Swaffard, “Grandma, ybu just knew the things thatveé got on

my mind. [l]f the authorities knew it, i be in prison for the rest of my
life.” Myers further stated that his father, John Myers Sr., *knamad had
“[taken] it to the grave with him.” Subsequentiyhen Myers arrived at
Swaffards house, he said with tears in his eyes, “Grandma, | wishftwvas
a bad person. | wish | hadn’t done these bad things.”

Indiana State Police Detectives TomvAr and Rick Lang interviewed
Myersagain on May 2, 2005. During this taped interview, Myers denied
having told anyone in his family that he was “scared” of the roa&blor

that he had talked to anyone besides the police about the case. Also in May
of 2005, Myers, who was again in the Monroe County Jail on an unrelated
charge, mentioned to his bunkmate that the state police wegigating

him because Behrman’s bicycle had been found in the vicinity of his
house. Myers made approximately e fourreferences to Behrmas’



bicycle and was nervous and pacing at the time. During that convarsati
Myers, who was also angry, made reference to the “bitch,” and stated to
this bunkmate, “[l]f sk [referring to Behrman] wouldih’have said
anything, ... nore of this would have happened.”

On February 17, 2006, Detective Lang took Goodman on g-gmile

drive north ofMyers’ home on Maple Grove Road and into rural Morgan
County. Goodman recognized a clearing in the woods near the corner of
Warthen and Dckworth Roads, approximately thiffive to forty yards

from where Behrmas'remains were discovered, as the place that Myers
had driven her in March 2000.

Myers v. State887 N.E.2d 170, 1780 (Ind. Ct. App. 2008)[(“Myers I)]
(footnotes and citations to thecord omitted)trans. denied.

Myers v. State33 N.E.3d 1077, 10888 (Ind. Ct. App. 2015{footnote omitted)“Myers IF").1

Various law enforcement agencies began investigimgBehrman’slisappearancafter
she was reported missingpcluding the Bloomington Police Department and the Indiana State
Police and agencies from surrounding countigsgent Gary Dunn of the Federal Bureau of
Investigation (“FBI”) became involved in the search for Ms. Behroradune 4, 2000, and was
the lead investigator until his retirement in January 2008.Behrman’s remains were discovered
in March 2003.From this time through trial, IndianState Police Detectives Rick Lang and Tom
Arvin lead the investigation.

Mr. Myers was indicted by a grand jury for murdeAjpril 2006. A twelve-day jury trial
began on October 16, 2006. Mr. Myers was found guilty semtenced tixty-five years’
imprisonment. Mr. Myers'convictionwas affirmed on direct appeabee Myers, 1887 N.E.2d

at 197.

! The Indiana Court of Appeals Myers Istated that MrMyers’s mother, Jodie Myers, made the phone calls from
Mr. Myers'strailer the day Ms. Behrman disappeared. BiMyers I, the Indiana Court of Appeals recognized that
this was incorrect. 33 N.E.3d at 1085 n.1. It is undisputed that Mirdvigade these calls, and thus the Court altered
the above recitation of the factssoreflect.
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Mr. Myers petitioned for postonviction relief in state court. The state poshviction
court denied relief.The Indiana Court of Appeaddfirmedthe denial of postonviction relief.
SeeMyers II, 33 N.E.3dat 1083 Mr. Myersfiled a petition to transfer witthe Indiana Supreme
Court, and it eéenied transfer on November 10, 201See Myery. State 40 N.E.3d 85§Ind.
2019. He then filed the instant petition for a writ of habeas gsnpursuant to 28 U.S.C. § 2254.
The parties have submitted five briefs, and Myers’s habeas petition is now ripe for ruling.

Il. LEGAL STANDARDS

A federal court may grant habegdief only if the petitioner demonstrates that he is in
custody “in violation of the Constitution or laws . . . of the BdiStaes.” 28 U.S.C. § 2254(a)
The Antiterrorism and Effective Death Penalty ABGEDPA") of 1996 direcs how the Court
must casider petitios for habeas relief under 8 2254. “In considering habeas corpus petitions
challenging state court convictionghe Court’s]review is governed (and greatly limited) by
AEDPA.” Dassey v. Dittmanr877 F.3d 297, 301 (7th Cir. 201(én bang (citation and quotation
marks omitted). The standards in 28 U.S.C. § 2254(d) were designed to prevent federa habea
retrialsand to ensure that stateurt convictions are given effect to the extent possible undér law.
Id. (citation and quotation marks omitted).

A federal habeas coucannot grant reliedinless the state courts’ adjudication of a federal
claim on the merits:

(1) resulted in a decision that was contrary to, or involved an umaalso

application of, clearly established Federal las/determined by the Supreme Court

of the United States; or

(2) resulted in a decision that was based on an unreasonable determin#t®n of
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).



“Thedecisionfederal courts look to is théast reasoned stat®urt decisiohto decide the
merits of the case, even if tetates supreme court then denied discretionary revielddssey
877 F.3d at 302quotingJohnson v. Williams68 U.S. 289, 297 n(2013)). “Deciding whether
a state court’s decision ‘involvedh unreasonabkgpplication of federal law owasbased onan
unreasonable determination of fact requires the federal habeas ctan tits attention on the
particular reasorsboth legaland factual-why state courts rejected a state prisoner’s federal
claims,and to give approfate deference to that decision[.Wilson v. Sellers138 S. Ct. 1188,
119192 (2018) (citation and quotation marks omittetlyhis is a straightforward inquirghen
the last &ate court to decide a prisonerfederal claim explains its decision on the merits in a
reasoned opinion.ld. “In that case, a federal habeas court simply reviews the specific reasons
given by the state court and defers to those realthes are reasonable.ld.

“For purposes of § 2254(d)(19n unreasonable application of federal law is different from
an incorect application of federal law.Harrington v. Richter562 U.S. 86, 101 (2011)A state
court’sdetermination that a claim lacks merit precludelefal habeas relief so longfagminded
jurists could diagreeon thecorrectness of the state coartdecisiori. Id. “If this standard is
difficult to meet, that is because it was meant to ibé.’at 102. ‘The issue is not whether federal
judges agree with the state court decision or even whether the state coiohdeass correct.
The issue is whether the decision was unreasonably wrong under aivelgersidard.”Dassey
877 F.3d at 302. Put another wayfthe Court]ask[s]whether the state court decisionas so
lacking in justification that there was an error well understood andretvapded in existing law
beyond any possibility for fairminded disagreeméntld. (quoting Richter 562 US. at 103).
“The bounds of a esonable application depend the nature of the relevant rul€he more

general the rule, the more leeway courts have in reaching outcomes by aEse
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determinations. Schmidt v. Foster911l F.3d 469, 477 (7th Cir. 28) (en banc) (citation and
guotation marks omitted).

I1. DISCUSSION

Mr. Myers raises threeonstitutionalclaims in his habeas petition: (1) trial coursel
provided ineffective assistangeviolation of the Sixth Amendmen{2) the State violated his due
process rights by presenting false evidence to the jury; and (3)aieevidlated his due process
rights by failing to disclose all exculpatory evidence. The redpaimaintains thadlr. Myers is
not entitled to habeas relief on any of these claims. The Court desdhat Mr. Myers is entitled
to relief on his ineffectivassistanc®f-counsel claim, and thus the Court will not reach his other
two claims.

A criminal defendant has aght under the Sixth Amendment to effective assistance of
counsel. SeeStrickland 466 U.S. ab87. For a petitioner to establish that “counsel’s assistance
was so defective as to require reversal,” he must make two showingsat(tptinsel rendered
deficient performance that (2) prejudiced the petitionéd. “This inquiry into a lawyers
performance and its effects turps the facts of the particular case, which mustigsved as of
the time of counsed’ conduct.” Laux v. Zatecky890 F.3d 666, 6734 (7th Cir. 2018) (citation
and quotation marks omitted)A s for the performance prong, because it is all too easy to conclude
that a particular act or omission of counsel was unreasonaltlee iharsh light of hindsight,
Stricklanddirects cous to adoph strong presumption that counsetonduct falls within the wide

range of reasonable professional assistante.’at 674 (citation and quotation marks omitted).

2 Mr. Myers was represented by Patrick Baker, Hugh Baker, and Mike Kéllee Court will use the term “trial
counsel” and the pronoun “he” to refer to all three attorneys butefér to the attorneys by name when appropriate
or necessary. Patrick Baker and Hugh Baker represented Mr. Myers tlialingith Patrick Baker serving as lead
counsel. Mike Keifer only entered an appearance to read the grandajusgripts. Heestified during the post
conviction hearing that he read no more than half of thedgray transcripts and shared comments on them and that
he may have assisted with the jury questionnaires, but he declimet Baker’s offer to assist with trial bause he

did not have timeSeePCR Tr. 107173.
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“The prejudice prong requirdbe defendant or petitioner tshow that theras a reasonable
probability that, but for counsel’'unprofessional errors, the result of the proceeding would have
been different? 1d. (quotingStrickland 466 U.S. at 694).

The Indiana Court of Appeals Myers Il resolved several ahe instances where Mr.
Myers asserted his counsel provided ineffective assisthgcaddressingpnly one of thetwo
Stricklandprongs In these instances, this Court reviews the unaddressed geomgvorather
than through AEDPA'’s efferential lensSee Harris v. Thompsp698 F.3d 609, 625 (7th Cir.
2012) (“[When]the state courts address one prong of thepgreog Strickland v. Washingtarest
for ineffective assistance of courf$dbut not the other[,] . . federal courts apply ABPA
deference to the prong the state courts reached but review the unadgresggde novad’);
Sussman v. Jenking36 F.3d 329, 350 (7th Cir. 2011) (‘fi§ state court does not reach either the
issue of performance or prejudice on the merits, theneféddreview of this issue ‘is not
circumscribed by a state court conclusion,” and our review isoge.’h(citation and quotation
marks omitted))see alsdPorter v. McCollum 558 U.S. 30, 38 (2009Rompilla v. Beard545
U.S. 374, 390 (2005)

Thelndiana Court of Appeals ilyers llassessed each allegation of ineffective assistance
individually, denying it on either the performance prong, the prejugticag, or both. But as
discussed in further detail below, if counsel rendered defiperiormancein multiple respects,
the prejudice from each erroannot be adjudged isolation See Hooks v. Workma689 F.3d
1148, 1188 (10th Cir. 2012) (noting that resolving each allegation of inefemssistance on
prejudice grounds is “not . . . sudient to dispose of [an ineffective assistance] claim because a
further analysis of ‘cumulative prejudice’ [is] necessaryThe prejudice inquiry ragres the

Court to ‘evaluate the totality of the available .. evidence-both that adduced at triahd the

12



additional available evidence that adequate counsel would have prdctitadis, 698 F.3d at
648. “The ‘predictive judgment’ [required B¢ricklands prejudice analysigjoes not depenah

the notion that a single item of omitted evidencewould require a new hearirfg 1d. (quoting
Williams v. Tayloy529 U.S. 362, 397 (2000)hnstead the Court’ must assesghe totality of the
omitted evidenceunderStricklandrather than the individual errors\Washington v. Smitl219
F.3d 620, 84-35 (7th Cir. 2000) (quotintrickland 466 U.S. at 695), and determine whether
trial counsel's unprofessional errors prejudiced the defadsécitation and quotation marks
omitted)

Accordingly, theCourt will not assess each allegation of ineffective assistan isolation.
Instead, theCourt will first determine whetherrial counsel's performance was deficient in each
of the ways alleged by Mr. MyersT'he Court will therconsiderwhether thecumulative impact
of all trial counsel’s errors prejudideMr. Myers.

A. Deficient Performance

Mr. Myers contends that trial counsel provided deficient perfooman thirteen different
ways. Ultimately, the Court concludes that trial counsel’soperdnce was deficient in three
respects: he made two false statements to the jury during opening,ldtk téaiobject to
inadmissible bloodhound evidence, and he failed to object to eédkat Ms. Behrman was raped
before she was murderedn the end, the cumulative prejudice flowing from these errors is
sufficient to entitle Mr. Myers to relief. Therefore, the Cawged not definitively decid&vo of
the allegations of deficient performanceNevertheless, all thirteen allegations of idieht

performance, including those not ultimately decided, are discussehin
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1. Presentationof Mr. Myers’s Interview with Law Enforcement

Mr. Myers first argues that trial counsel’'s performance was eefidor failing to present
a portion of hignterview by law enforcement to the jury. The Court begins with how and what
portions of Mr. Myerss interview were presented to the jury.

Mr. Myers wastwice interviewed by law enforcemen¢garding Ms. Behrman’s murder
onMay 2, 2005for atotal ofive hours The first portion of this intervieyconducted by Detective
Lang and Detective Arvimccurredbefore Mr. Myers was arrestéar an unrelated offengghe
“pre-arrest interview”). After he was arrested and booked intptfalinterview contnued with
those two detectives and Detective Héitle “postarrest interview”) The parties and trial judge
discussed this interview and the redaction of it on several occasiongtbut the trial.See, e.g.
Trial Tr. 40709, 139196, 186169, 2314182 Ultimately, a redacted portioof the prearrest
interview was played for the jurySeeid. at 2390;Trial Ex. 96B. But the jury did not hear any
portionof the postarrest interview.

During both the preand postarrest interviews, Mr. Myergonsistentlydenied any
involvement in Ms. Behrman’s murder and disclaimed any knowledte ©lie jury heardnany
of these denials during the portions of the-gneest interview played duringidl. For example,
the jury heard Mr. Myers state he does not have “a clue” about the case, T8&B=at 13; that
he has “never . . . been around any of this,” has “no knowledge o&hi],that if he did he “would
be more than happy” to tell therbaut it,id. at 89;when asked about his DN#&jat they would
“not find any of [his] DNA anywhere because [he has] got nothing to do ijithifl. at 91; and,

even though detectives pretended to have a letter froriVilns’s father stating that Mr. Myers

3 The Court uses the following citation format throughout this OrdeialTr.” — Trial Transcripts; “Trial Ex."—
State’s Trial Exhibit; “D. Trial Ex.- Defendant’s Trial Exhibit; “DA App.= Direct Appeal Appendix; “PCR Tr.-
PostConviction Hearing Transcript; “PCR ExZ PostConviction Exhibit; “GJ Tr.”— Grand Jury Transcript
(admitted as PCR Ex. 248); “GJ Ex’'Grand Jury Exhibit (admitted as PCR Ex. 244).
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confessed tdim, Mr. Myers denied confessing his father because he “didn’t have anything to
do with the Behrman case and [has] no knowledge other than what [he] hajdinste
newspapers and what [he] ha[d] heard &asget rumor,’id. 91-92.

Because trial counsel agreed not to sulamyt of thepostarrest interviewo the jury they
did nothear any of MrMyers’s denials duringhat interview Mr. Myers argues that trial counsel
provided deficient performance lagreeingnotto redact and present the p@stest interview to
the jury. He maintains that this was the “most exculpatory” portiahefinterview because it
contains “ten denials” of his involvement in Ms. Behrman’s murddmgRNo. 9 at 24.

Mr. Myersindeedcontinued toassert his innocendbroughoutthe postarrest interview.
For example, after the detectives told Mr. Myers they were going thisd3NA against evidence
they hadrecovered, Mr. Myers asked if he would get to leave after the DNA “comes bdck an
proves that I'm telling the truth here.” PCR Ex. 305A at 139. Ldteing the posarrest
interview, Mr. Myers continued to assert his innocence, stating 'tckal Jill Behrman and |
have no involvement with Jill Behrman . . . | don’t know how to convimmeeof that,”id. at 204,
and “l hate being a broken record for you all but | don't . . . ngt was | not involved but my
knowledge is . . . at zeroid. at 229.

The parties had multiple discussi@ai®utthe May 2interview and redacting it for the jury
during the trial. These discussions provide necessary contexiderstending théndiana Court
of Appeals’decisionon this allegation of deficient performareedMr. Myers’sarguments as to
why it was flawed. At the outset of trial, it appears trial coudgk not realize that certain
statements the State attributed to Mr. Myers were from the Mate®/iew. SeeTrial Tr. 407.
This is supported by the State’s representation that trial couasehatructed byhe trial judge

to redact the statement but had not yet doneésse.idat 408. The trial judge ked Patrick Baker
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whether he hadedacted the statement, and although he responded “[ijn part,” he atehdi
clarified that he was referring to “what we addressed here today,” which wagtlerif any, of
the statementld. at 409.

On the morning of the fifth day of trial, Friday, October 20, 2006, th&epaagain
discussed the redaction of the MainBerview becausthe Statehadfiled a motion to impose a
deadline on trial counsel to redact the intervi&yeeTrial Tr. 1391. Ater some initial confusion
by trial counsebs towhether he had “the entire” statement, trial counsel acknowledgedheh
did. Id. at 139495. Trial counsel informed the trial court that the redactionldvbe complete
on the following Monday morning)ctober 23.1d. at 1396.

On the morning oOctober 23, Hugh Baker informed the trial court that he “spent all day
yesteday reviewing the statement of. . the defendant,” and he would have the proposed
redactions complete “by noon” or “certainly bye end of the day.”ld. at 1861. Hugh Baker
forewarned the trial court thdte found much of the interview objectionable; for example, he
pointed out that “there are numerous numerous pages where the intensogaet@asking questions
but is simply egaging in . . . psycho babble, attempting to extricate a confessidnat 1862.
After Hugh Baker said the interview was 246 patjes,State interjected thah agreemertiad
been reachedith Patrick Baker that they would stop at page (@365, theend of the prarrest
interview). Id. at 1863. Patrick Baker stated that he made no such agredohemte trial judge
then questioned why they would spend time redacting the pages after page&gadreonly
presenting up through page 136, to which Hugh Baker responded, “we probablyecuauiitHi
that.” 1d. at 1864.

Hugh Baker elaborated on his decision to not presertfahg postarrest interview:l've

reviewed the [interview] carefully because | wanted to look at the nunibemes tha the
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Defendant denied being involyén this and . . . the tactics usedd. He then explained that as
long as hecould question Detective Lang how long the entire intervi@sted hedid not need to
present the specific contents of the parsest interview.ld. at 186568; see alsad. at 2317 (trial
counsel arguing to the trial court, “I don’t think it's misleagithat the exact questioning [during
the postarrest interview] is redacted. The time period is what is crucial her€tig. trial court
suggested that if they only presedithe prearrest interview, the length of the p@stest interview
wasirrelevant. Id. at 186869. In the end, Hugh Baker agreed with the trial cdat bhe would
focus on the first 136 pages, and the trial court would “hear objedfigos start drilling into
other stuff.” Id. at 1869.

Despite this conversation, trial counsel began its eegamination of Detective Arvin by
asking him the lengthfdhe full interview Detective Arvin testified, “there were two interviews
that | was present for. The first one was approximately an hour andragydé. And the other
one was probably an hour, hour and fifteen minutdd.”at 2211. Although Dettive Arvin
underestimated the total length of the two interviews (which wazippately five hours), he
alerted the jury to the fact that there were two interviews that togasgted|substantially longer
than the interview thgiry would hear.

Detectve Arvin’s testimony led the State to file a motion in limine be morning of
October 25. The State moved goohibit, among other things, references to the length of the
interview since the posdrrest interview would not be presented to the judyat 231415. After
some discussion, the trial court granted the motand instructed trial counsel “frame your
guestions focusing on not specific time periods but the interview&ddng time,” thus allowing
trial counsel to say that it went dor a “very long time,” but “without specifying five hourdd.

at 2318.
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Again, Mr. Myers maintains that trial counsel provided deficient peréorce by agreeing
to not present the poatrest interview to the jury. The Indiana Court of Appeals addigabse
claim on the merits iMyers I, concluding that trial counsel's performance was not deficient
was Mr.Myersprejudicel by it. It found,in relevant part

We have reviewed both the redacted and unredacted interrogation, and Myers has
not established either deficient performance or prejudice stemming fthe
redaction of the posirrest interview. The postrrest interview contained several

long monologues in which the interviewattempted to appeal Myers’ moral
sensibilities, followedby relatively short responses from Myers. Some of these
monologues spanned several pages of transcript and made specifioceetere
Myers’ past substance abuse and recovery process. The trial court described the
postarrest interview as largely filled ith “a lot of irrelevant gibberish” that
“add[ed] nothing to the factual determination in this case.” Triah3cript at 26.

We think this is a fair characterization. Although Myers continueddol@m his
innocence in the postrrest interview, his déads of involvement were merely
cumulative of his previous statements in the-gnrest interview, which the jury
heard. Myers also made statements in the-@est interview that the jury could

have viewed as flippant under the circumstances. For example, at ohéjyers

stated, “you know, as we’re sitting there talking, I'm thinkingacettes, Im
thinking coffee[.]” PCR Exhibit 305A at 154. It was not deficient perfarceafor

trial counsel to agree to redact the pagest interview in its entirety because it
could have harmed Myers and, in any event, would have added flittiejthing,

to the prearrest interview. For the same reason, Myers was not prejudiced by the
redaction.

Myers II, 33 N.E.3d at 1090.

Mr. Myers contends thathe Indiam Court of Appealsdecisionis an unreasonable
application ofStrickland As an initial matterMr. Myers appears correct thal counsetid not
review the entireinterview until five days into trial. SeeFiling No. 33 at 223. This is, at
minimum, troubling. But while this failure perhaps informs trial counsel's approach to disé p
arrest interview, it is not the core of Mvlyers’s claim. Rather, his claim is that trial counsel
provided deficient performance by failing to pesthe posarrest interview to the jury.See

Filing No. 9 at 24.
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As to thisspecificclaim, the record reveals that trial counsel agreeatbtqresent thpost
arrestinterview to the juryonly after he had reviewed the entinterview. 1d. at 1861. Trial
counseldid so on thebasis that he could still question law enforcement regardingetigeh of
both interviews. Although the trial court ultimately ruled thathsquestions were inappropriate,
id. at 2318, it did so only after trial oasel elicited from Detective Arvin that there were two
interviews that together were significantly longer than the audiotiedi jurywould hear,id. at
2211. Thus, trial counsel’'s objective was at least partially eetlie

In light of the foregoing it is difficult to see howMr. Myers has carried his burden to
establish that thdndiana Court ofAppeals’ resolution of the performance prong was
unreasonablapplication ofStrickland* As correctly explained by the Indiana Court of Appeals,
“the pog-arrest interview contained several long monologues in whicintéesiewer attempted
to appeal tdvlyers’smoral sensibilities, followed by relatively short respofiem Myers.” Myers
II, 33 N.E.3d at 109Gee, e.gPCR Ex. 305A at 2127. Mr. Myers is correct that the peatrest
interview also contained several additional denials of his invawemvith Ms. Behrman’s
murder, but the Indiana Court of Appeals again correctly obseraethib denials of involvement
were merely cumulative dfis previous statements in the faneest interview, which the jury
heard.” Myers I, 33 N.E.3d at 1090Finally, the Indiana Court of Appeals was corribett Mr.
Myers made statements during the parsest interview that the jury mémaveviewedas fippant,
such as his statement, “you know, as we’re sitting there talkingtHinking cigarettes, I'm

thinking coffee.”® Id. (quotingPCR Ex. 305A at 194see also, e.gPCR Ex. 305A at 186

4 To the extent that Mr. Myers argueathis counsel’s failure permitted the State to presdalse picture of the May
2 interview, that argument is addressed below.

5 Mr. Myers argues that, had trial counisgderformancenot beendeficient, much of the unfavorable portions of the
postarrest interview would have been redacted, as was true for ttagrp interview. This is undoubtedly true for
certain portions of the postrest interview. For example, the trial court excluded alleefar to polygraphs, Trial
Tr. 331, so such refemees in the posdrrest interview would not have been presented to the jury. BuMikrs
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To summarize, MrMyers’strial counsel decided that he need not present theapesit
interview—even though he knew it contained additional denials of involvertiexit were
generallyhelpful seePCR Tr. 593-s0 long as he could put before the jury the length of the
interrogation and the tactics used, which he at lehgdtin part. Thisallowedhim to attack the
methods used to interrogate Mr. Myers, while not presenting thevjth cumulative denials that
were mixed in amongstertain unfavorable statements by Mr. Myers anseVeral long
monologues,id., or in trial counsel's words, “numerous pages . . . [of] psycho babbleial Tr.
1862. The Indiana Court of Appeals relied thvese factorso conclude that trial counsel's
performance was not deficient because his approach to tharpest interview waa reasonable
trial strategy

The Supreme Court made clearStricklandthat “drategic choices made after thorough
investigation of lawand facts relevant to plausible op@oare virtually unchallengeablel.]”
Strickland 466 U.S. at 69@1; see United States v. Jans&84 F.3d 649, 656 (7th Cir. 2018)
(“Generally when an attorney articulates a strategic reason for a dedisieouttdefers to that

choice” (citation and quotation marks omittedBecause the recoid not inconsistent with its

does not explain on what basis other unfavorable portions of thampest interview would have been redacted. This
is true not only for the “I'm thinking cigat®s” comment on which the Indiana Court of Appeals relied, but also
similarly unfavorable comments. For example, Myers responded to a lengthy monologue by Detective Heck
during which he sitedthat Mr. Myers’s body language shad he wantedb “get id” of his burden caused by his
involvement in Ms. Behrman’s murdetby stating, “My body language wants a cigarette.” PCR3B5A at 186.
Thus, Mr. Myers has failed to show that the Indiana Court of Appeals isgsken in concluding that portions ogth
postarrest interview would not be favorable to Mr. Myers.

6 Mr. Myers argues that the Indiana Court of Appemigaged in postoc rationalization of trial counsel’s strategy,
which is forbidden when assessing counsel’s perform&me Wiggins v. Sthj 539 U.S. 510, 5287 (2003). Unlike

in Wiggins the Indiana Court dhppeals’recitation is a fair approximation of what the record reveals wiahsel’s
strategy appeared to be at the time. Of course, counsel’s strategpizays apparent frothe trial records (or their
postconviction testimony). But it appears from the trial records #iter reviewing the entire statement, trial counsel
did not believe that the additional cumulative denials were helpful enoughateigh exposing the [y to “numerous
pages . . . of psycho babble.” Trial Tr. 1862. As explaaimle, trial counsel’s expressed strategy at the time was
to tell the jury that there were two interviews lasting five hours and was apéetially successful in pursuing $hi
strategy.
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assessmerthat trial counsel made a strategic decision not to present sharpest interview to
the jury, the Indiana Court of Appeatsd notunreasonably appliStrickland

2. Failure to Object to Testimony and Arguments Regardingthe May 2, 20®
Interview That Inaccurately Describe the Interview

Mr. Myers’s second allegationf deficient performare also relates to the May 2005
interview. He argues that trial counsel failed to object to certain tesyimoa arguments by the
State thatwere “inaccurate and inadmissible.” Filing No. 9 at 28pecifically, Mr. Myers
contends that trial counsel should have objected to tlewfog: (1) the State argued during
opening that Mr. Myers was “nonchalant” during the interviémal Tr. 46Q and Detective Arvin
testified that Mr. Myers was “cavaliér;nonchalant and “rehearsed,” during the interview,
at 2207, 224; (2) Detective Arvin testified that Mr. Myers “never adamantly denie@’¢hme
and “never expressly denied iid. at 221112, and (3) Detective Lang testified that he did not
expect Mr. Myers to confess during the interview based on his “ptieltigence”and because
“murder. . .is one of the leadsic] things somebody’going to confess to,jd. at 238081.

The Indiana Court of Appeals addressed these arguments on theimbtsrs 1l It
“[a]ssum[ed]arguendahat the testimony was objectionableyit concluded that Mr. Myers could
not establish prejudickom any of trial counsel’s alleged failureMyers I, 33 N.E.3d at 1090.
Because the Indiana Court of Appeals did not address trial counsébsmeance, his Court must
reviewit de novo SeePorter, 558 U.Sat 38; Rompillg 545 U.S. at 390.

Mr. Myers fails to develop his arguments with respectthese allegations of deficient
performance To the extenie points to these statements as part of the prejudice flowingriedm
counsel's failure to admit the peatrest interviewseeFiling No. 9 at 26; Filing No. 33 at 2%,
trial counsel's performance was not deficiémt the reasons outlined above and thus prejudice

need not be assessedf Mr. Myers meant them to be staldne allegations of deficient
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performance, he has not attempted to explewy an objectionto any of the above challenged
statementsvould have beesustained.This is perhaps why the Indiana Court of Appeals thought
it easier to resolve these allegations of ineffective assistance ormjindige prong. Bfore doing

SO, it noted that the “sum total of [MrMyers’ argument that this testimony was inadmissible is
contained in . . . [one] conclusory statement in his appellang$’ bhat the“opinion evidence
offered by [Detective] Arvin was objectionable, irrelevant anguglieial.” Myers Il, 33 N.E.3d

at 1090 (quotation marks omitted).

Without further development of these clai, Myers has failed to demonstrate ttta
challenged tmtementsvere objectionableven undede novoreview. He does not explain on
what legal basis trial counsel should have objected to these stdasemor explained whihe
objections would have been sustained under Indianatewgh v. Andersqr272 F.3d 878, 898
(7th Cir. 2000)(“An ineffective assistance claim based on a failure to object is tigbeto
admissibility of the underlying evidence. If evidence admittedaitiobjection was admissible,
then the complained of action fails both prongs of 8tackland test[.]”). Without such
developmentiMr. Myers has failed to carry his burden to establish that trial cosipgsformance
was deficient for failing to object to these statements.

3. Trial Counsel’'s False Statementsuding Opening Arguments

Mr. Myers argues that trial counsel provided ineffective assistance by miakoriglse
statements to the jury during openarguments Trial counsel made the following statements that
Mr. Myers contends were false: (1) shortly after Ms. Behrman disappetsatkiag dog went to
the home of Ms. Behrman’s eaorker Mr. Hollars, butthe police pulled the dog away; and (2)

Mr. Hollars and Ms. Behrman were seen arguing days before she disappeared
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Understanding this claim requires an understanding of trial coandefense strategy.
During opening,rial counsebfferedtwo theoriedor who else may have murdered Ms. Behrman
and an alibi defenseHereferenced these theories throughout trial and during closing angum
The first theorythe “Owings theory’was that Ms. Owings, Ms. Sowders, and Mr. Clouse hit Ms.
Behrman with a vehicleehenthey were drivingsouth of Ms. Behrman'’s residenaiile high on
drugs then killed her to cover up their crime, placed her body inG3aktk, andeventually moved
it to where it was ultimately found three years later. Triad¥l-72. This theory, trial counsel
argued, was supported by several things, inauis. Owings confesgn to law enforcement
portions ofwhich were corroboratedld. at 473. Trial counsel maintained that the corroborating
evidence included that Ms. Behrman was last seen by a high scassineake riding on 4700
Harrell Road, whib wasseveral miles south of heesidenceand a significant distance from Mr.
Myers’s residence, whichvas several milesorth of her residence Id. at 47273. This, trial
counsel said, was “[tlheory number onéd. at 474.

“Theory number two,” trial counsel explained, was that Ms. Baimw's supervisoat the
Student Recreational Sports Center (“SRS®M). Hollars, killed Ms. Behrmanld. at 474 This
theory(the “Hollars theory”)was problematic for reasons tlaeexplored in some detdielow,
astrial counsel’'s pursuibf this theory pervades several of Nityers’s claims and théndiana
Court of Appeals’resolution of them At this juncture, it is sufficient to explain that this theory
was predicated on allegations that Mr. Hollars (who was married to somseyeard Ms.
Behrman were in a romantic relationship, Ms. Behrman became pregndri¥ir. Hollars killed
her to cover it up.

Lastly, trial counsel offered an alibi defense. The alibi defense was basédmangcords

showing that Mr. Myers waat his residenceeveral miles north of Ms. Behrman’s residence
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during thetimeframeMs. Behrman disappeare&eeD. Trial Ex. A. Trial counsel argued that if
Ms. Behrman rode south, the phone records estallibat it was “absolutely impossible for [Mr.
Myers] to be involved.” Trial Tr. 475Establishing that Ms. Behrman rode south a@kgned
with the Owings heory, which allegedhat Ms. Owings, Ms. Sowders, and Mr. ClouseMst
Behrmanwith a vehicle when she waiding south of her residence on Harrell Road.

Trial counsel’s false statements related to the Hollars theDrying opening, Patrick
Baker intoduced the Hollars theory as follows:

They sent dogs out. They sent dogs out right after the disappeammiay 31st.

You'll hear from [Detective] Tom Arvin that a dog followed a scent, wena

home of a coworker. Did he go inside? No. He pulled the dog off. Whyedid

pull the dog off? He goes up to the house where the coworker lives, anidshe ca

the dog off. Did he question him? Yes. Questioned him about a gurgau2

shotgun. The man was a skeet shooter. Name’s Brian HdBaien Hollars was

seen arguing with Jill Behrman a day or two days before sappmkared. . . .

Theory numbetwo. Coworker who was possibly involved with her with a dog

going up to his house was involved.
Id. at 474. Simply put, Patrick Baker intnazkd the jury to the Hollars theory by stating that
evidence will show that Mr. Hollars and Ms. Behrman were in same$dispute immediately
before she disappeared, and despite the fact that a bloodhound trackethiviemBs scent to Mr.
Hollars'sregdence on the day she disappeared, law enforcement cavaped

Hugh Bakerfurther explained thélollars theory later during openingrguing that Mr.
Hollars may have been the older mamored to have askéds. Behrmaron a date, that his alibi
was not solidand thataw enforcement failed to test Mollars’sshotgun. See id481-82. He
alsorepeated Patrick Baker’s false statemeatmrding the bloodhoundd. at 48182 (“[T]he
police ruled [Mr. Hollarsput, ignored the fact that the dog went up to his hoig®red the fact

that he worked with her . . . that they knew that there was a rumotthatad a crush on him.

(emphasis added))Finally, throughout trigltrial counsehlttempted to show that Ms. Belnan
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may have been pregnant, that Mr. Hollars may have ibe@melationship with her, and because
Mr. Hollars was married, the pregnarggve Mr. Hollars motive to murdéts. Behrman

However, he two critical factson which Patrick Bakerelied to cast suspicion on Mr.
Hollarswere false: @loodhounddid not followMs. Behrman’scent to MrHollars’sresidence
let alone was one purposefully pulled away by Detective Anam,wereMr. Hollars and Ms.
Behrman seen guing a day or two before she disappearBEuoke parties both acknowledge timat
evidence suppaet either of theseontentions’

Several years aftehe trial had concludedPatrick Baker was disciplined by the Indiana
Supreme Court for, among other t#n makingthe false statementegarding the bloodhound

during opening.See In re Bakerd55 N.E.2d 729 (Ind. 2018%).Patrick Baker stipulated to the

" Mr. Myers argued to the Indiana Court of Appeals that taainsel additionally misled the jury by stating that he
would call Monroe County Prosecutor Carl Salzman who would testify that MerdMiyas never a suspect and that
Owings, Sowdersand Clouse were his primary suspects. Trial counsel never calléshiMman as a withess. Mr.
Myers briefly references this argument in his habeas petitibng lMo. 9 and 28, but does not elaborate on it in his
reply brief. The Indiana Court of gseals concluded that Mr. Myers had failed to carry his burden to shothitha
was deficient performance because he failed during thecposiction hearing to elicit any “testimony from trial
counsel concerning the failure to call Salzman as a wit@eskthus “made no attempt to discount the possibility that
trial counsel made a strategic decision not to call Salzman to tedifyets Il, 33 N.E.3d at 1095. This analysis is
potentially problematic.See Reeves v. Alabanis®8 S. Ct. 22, 26 (2017)¢®mayor, J., dissenting from the denial
of cert.) (“This Court has never . . . required that a defendasépt evidence of his counsel’s actions or reasoning in
the form of testimony from counsel, nor has it ever rejectededfectiveassistance clairsolely because the record
did not include such testimony.”). Nevertheless, Myers’s failure to attempt to explain to this Court why the
analysis is an unreasonable applicatioBticklands performance prong precludes success on this claim.

8 Patrick Baker was also disciplined for improperly soliciting Mr. Myers as a chiadt unreasonably collecting
expenses from MiMyers’smother that need not have been collectedie Baker 955 N.E.2d at 7230. The Court
has grave concerns about Patrick Baker’s testimony during theguosttion hearing, which occurred in 2013, that
directly contradicts facts he stipulated were true to the In@apaeme Court in 2011. Although thesatradictions

do not impact the Court’s resolution of any of the claims deszlisierein, they are nevertheless troubling because
they cast doubt on Patrick Baker’s honesty while testifying maodth during the postonviction proceedings. For
example he stipulated to the Indiana Supreme Court that “[wlithout invitatiom ffiMr. Myers] or anyone else
[Patrick Baker] visited [Mr. Myers] in jail and agreed to represeémtwithout charge.”In re Baker 955 N.E.2d 729,
729 (Ind. 2011) (emphasis added)et during the postonviction hearing, Patrick Baker testified that he received a
voicemail from an unknown individual who asked him if he would help Mrerlywhich prompted him to visit Mr.
Myersin jail. PCR Tr. 4934. Even the State’s proposeahclusions of law for the posnviction court recognized
that Patrick Baker’s testimony at the poshviction hearing was contradicted by the facts to which he atgull
before the Indiana Supreme Court, and thus urged thecpogiction court to rejecthis aspect of Mr. Baker’s
testimony. SeeDA App. at 542. Nevertheless, it appears that Patrick Baker's testia® it relates to his
representation of Mr. Myers was otherwise taken as true.
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following facts during hisattorneydisciplinary proceeding: “During his opening statement,
[Patrick Baker]stated that search dogs were sent out shortly after the victim’s disappeand

one dog ‘alertedat the home ofMr. Hollars], but the dog was called off hese statements were
false andPatrick Bakershould have known that no evidence would be admitted at trial to support
them.” 1d. at 729.

The Indiana Court of Appeals addresd&d Myers’sclaimregarding trial counsel’s false
statement®n the merits irMyers 1. Beginning with theperformance prong, it agreed with Mr.
Myers that “[t]rial counsel did notrpsent evidence to support theldims” made during opening.
Myers I, 33 N.E.3d at 1091. The lradia Court of Appeals also acknowledged BerickBaker
was disciplined by thindiana Supreme Court, babtedthat the disciplinary proceeding did not
address whether his performance was deficient or whetheviyérs was prejudiced by #. Id.
Nevertheless, it “presume[d] . . . that an attorney who tellsuttyethat he will pesent evidence
that he either knows or should know will notgresented has acted unreasonédnlyhe purposes
of the Stricklandanalysis.” Id. “Thus,” the Indiana Court of Appeals concludedt leas with
respect to trial counsal'statement thad search dog alerted tdollars’s residence, we accept
Myers’'sargument that trial counselperformance was deficieriVe are left to consider whether
the statements prejudiced Myers within the meanirgtiackland” 1d.

Arguably, thendiana Court of Appeals “acceptediily that trial counsel’s false statement
that a dog alerted at MHollars’sresidence was false and thus constituted deficient performance,
which leaves this Court to analyde novowhether trial counsel’s false statements regarding Mr.

Hollars and Ms. Behrman arguing the dbgfore she disappeared also amount to deficient

® The Indiana Supreme Court specifically noted “that thereoi allegation in th[e] [attorney discipline] proceeding
that [Patrick Baker] provided substandard services to [Mr. Myers] bfRa&ick Baker’s] improper representations
during his opening statement prejudiced [Mr. Myers] or the Stédiber& Baker 955 N.E.2d at 729.
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performance. SeeHarris, 698 F.3d at 625Sussman 636 F.3d at 350. he respondent,
understandably, does not advance an argument that it was not defaitomtmance for trial
counsel to makehis false statemerduring opening. No strategic or other reason has been
suggested at any stage of this caséo whytrial courselmadethese false statements.

Of coursefailing to follow through on statements during openingstwt alwaysamount
to deficient performance, such as when “unforeseeable eventshexpected developments..
warrant ... changes in previously announced trial stratégiémited States ex rel. Hampton v.
Leibach 347 F.3d 219, 257 (7th Cir. 2003) (citations and quotation marksedini But this is
not such a case, since the statements at issue were nothing more thaprfatsntations abb
what the evidence would shoandtrial counsel should have knowhese statements were false
when he made themThesefalse statements sed/@o purpose but teindermine the defense
offered anddiminishtrial counsel's credibilitywith the jury. See id(“[L]ittle is more damaging
than to fail to produce important evidence that had been promised in Ring’pécitation and
guotation marks omitted))d. at 259 (Promising a particular type of testimony creates an
expectation in the minds of jurors, and when defense counseltvekplanation fails to keep that
promise, the jury may well infer that the testimony would haenlaglverse to his client anthy
also question the attorney’ credibility’). Such harmful conduct constitutes deficient
performance.Seeid.; see alsd&English v. Romanowsk602 F.3d 714, 728 (6th Cir. 2010) (1[I]
was objectively unreasonable fthhe defendant’sirial attorney to decide before trial to call.a
[certain] witness, make that promise to the jury, and then later abandon thedstit without
having fully investigatedthat witnessjand her story prior to opening statemeitdMcAleese v.
Mazurkiewicz 1 F.3d 159, 166 (3d Cir. 1993) (“The failure of counsel to produce evidence which

he promised the jury during his opening statement that he would prodadeeasi a damaging
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failure sufficient of itself to support a claim of ineffectivemed counsel’); Harris v. Reed 894
F.2d 871, 879 (7th Cirl990) folding coun®l's performance deficiersnd prejudicial where
counsel promised the jury evidence that another suspect committed theaadnthen failed to
call any defense witnesses with@xplaining whyto the jury)

Accordingly, the Court concludes that it was deficient performanceritd counsel to
make the above falstatementsluring opening.The Court will consider the prejudice flowing
from this deficient performance, along withe other aspects of trial counsel’'s performance that
weredeficient, inthe prejudice analysis below.

4, Failure to Sufficiently Challenge the State’s Theoy that Ms. Behrman Rode
North and to Object to Improper Testimony that She Rode South

Mr. Myers next contends that trial counsel provided deficiedfopaance by failing to
adequately challenge the State’s evidence that Ms. Behrman rode nitv¢hdary she disappeared.
Whether Ms. Behrman rode hieicycle north or south of her housa the day she disappeared
was important for investigators when they were attempting to solvéBdtgman’s murder It
was also critical at trial. Ms. Behrman logged off her home coentit9:32 a.m. the morning she
disappearedShe was scheduled to work at the SRS@oain Mr. Myers’sphone records show
that he was at homeseveral miles northwest of Ms. Behrmarésidence-during thetimeframe
when Ms. Behrman disappeare8pecifically, Mr. Myers called several Indiana State Parks at
9:15, 9:17, and 9:18 a.m., and he called nearby movie theaters at 10:37 and 10:88ebDm.
Trial Ex. A. Given this, if Ms. Behran had ridden south on the ddyedisappeared, Mr. Myers
had a solidalibi. Establishing thaMs. Behrmarrode south would have also corroldedathe
Owingstheory—that Ms. Owings, Ms. Sowders, and Mr. Clouse hit Ms. Behnwitdna vehicle

when she wasding south of heresidencekilled her,dumped her bikeand hid her body.
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Trial counsel recognized how beneficial establishing that Mstrigst rode south would
be for Mr. Myers’s alibi defense. Indeed, trial counsel highlighted on several occasions during
both opening and closing that the evidence showed Ms. Behrman rode Saurthg opening,
trial counsel pointed out that Ms. Behrmaas last seen south on Harrell Rdagcher former fgh
school classmate, Maral P&b@an.® Trial Tr. 472. Trial counsel then arguéuht Mr. Myers'’s
phone records make it impossible fomhio have murdered Ms. BehrmdfThis man’s at home
making telephone calls at the exact time when she’s last seen [south @hRtzad].” Id. at 475.
During closingtrial counsel again argued thiae phone records establish Mityers’sinnocence
given that Ms. Behrman was last seen south on Harrell Riokhaét 2781. Trial counsel argued
further that Agent Dunn “worked this case for three years” and \fegli¢hat theory because it
matches as to where Jill Behrman was last seen, 4700 South [Harrell] Rehad 278182. This
southern route theory, trial counsel continued, was “corroborbyedhe Wendy Owings
statement.”ld. at 2782.

The State presented evidence that Ms. Behrman rode—ortthe direction of Mr.
Myers'sresidene—and attempted to undermine the evidence that she rode ssaitiscussed
further below, the State presented evidetheg six days after Ms. Behrman disappeatzejuty
CharleDouthetthandled a bloodhound that trackdd. Behrman’s scent along the northern route.
See idat 95791. The State called Robert England, who testified that he samadef cyclist in
her early twenties oNorthMaple Grove Road who matchits. Behrman'slescription either on
Wednesday (the day Ms. Behrman disappeared) or Thurs$ies.idat 101926. Dr. Norman

Houze—the leader of a bicycle group Ms. Behrman was-testified that Ms. Behrmancould

10 various spellings of Ms. Papakhian’s name appear in the records. Téecpmts that her name is misspelled in
the trial transcripts, and the proper spelling is “Papakhidfilihg No. 2616 at 14 n.8. The Court will use this
spdling, but different spellings are used if quoting from another sourc
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have ridderthe nortlernroute to where her bicycle wésundand back in time to make her noon
shift at the SRSCSee idat 126571.

Detective Arvinoffered testimony tsempting to undermine Ms. Pdgan’s sighting of
Ms. Behrman. Detective Arvin testified that he interviewed Ripakhiarand disagres with
Agent Dunn’s original conclusion that MBapakhiansaw Ms. Behrman on the Wednesday
morning she went missindd. at 2228. Instead, after interviewihgr andfive other individuals
who wee at the same party as MFapakhiarthe night before she saw Ms. Behrmiahat 2203,
Detective Arvin concluded that it was “more likely Tuesday that she da®ehrman,”id. at
2228 seealso id.at 223032.

During the postonviction hearingRatrick Bakewas asked about his strategy with respect
to whether he wanted to establish that Ms. Behrman rode north or southrthiegraihe went
missing. Patrick Baker answered as follaws

Q. What did you want the jury to believe about where Jill rode her bike the
morning of May 31st?

A. | didn’t want her going north. I think . . . our strategy was to show that she
was going on a southern route from her home. There were two theories, a
southern route and a northern route, Judge.

But you wanted the jury to believe that she hdden south.

Yes.

Do you recall that part of the evidence . .

> O » O

Well, I..no. |I..canl explain, Judge? We wanted thetmubelieve that

she couldn’thave made it tfMr. Myers’] house and back in time for work.
Sol don’'t know if we differentiated between the southern route and maybe
partially of the northern route but we wanted the jury to believe that she
couldn’t have ridden to his house and back.

PCR Tr. 59899.
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Mr. Myers sets forth two allegations of deficient performance with respebbto trial
counsel handled the issue of whether Ms. Behrman rode north dr Swutmorning she
disappeared. The Court will address each in turn.

a. Failure to Challengethe State’sNorthern Route Theory

Mr. Myers argues that trial coungebvided deficient performance by failinguse readily
available evidence to show that Ms. Behrman radéhson the day she disappear&kerrial Tr.
2746. He points to three specific ways in which trial counsel shi@yd undermined the State’s
northern theory: (1) crossxamining Ms. Behrman'’s parents regarding their prior belief thet s
would not have ridden north; (2) impeawdp Dr. Houze’s timed reconstruction of the northern
route; and (3) presang evidence that Ms. Behrman hated riding through traffic, including
crossing Highway 37, which she was required to do on the northem 18eéFiling No. 33 at
48.

The Indiana Court oAppeals addressed these contentions on the mehtgars |

Myers’ arguments on this issue presume that the only reasonable strategy tria
counsel could have pursued was one that depended heavily on establishing tha
Behrman rode south rather than nasththe date of her disappearance. But trial
counsel were not limited to presenting a single theory of defense. Indeechse

such as this, based solely on circumstantial evidence, the mosttaaphauns
approach may be to establish reasonable doulgrdésenting multiple possible
alternative theories of the crime that point away from the accugedlt. As the

U.S. Supreme Court has explained, “[tjo support a defense arguhanthe
prosecution has not proved its case it sometimes is bettgr timdast pervasive
suspicion of doubt than to strive to prove a certainty that exonéret@sington

v. Richter 562 U.S. 86, 10@011).

At the PCR hearing, when asked what he wanted the jury to believe concerning
Behrman$ bicycle route, PatricBaker initially stated that he “didn’t want her
going north.” PCR Transcript at 598. He went on to clarify, howelat,he had

“two theories, a southern route and a northern rolde’Specifically, he testified

as follows:

We wanted the juryo believe that she couldn’t have made it hygrs]
house and back in time for work. So | dokrow if we differentiated between
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the southern route and maybe partially of the northern route but we wanted
thejury to believe that she couldn’t have ridden to his house and back.

Id. at 59899. Thus, it was not trial counsslstrategy to eliminate the possibility
that Behrman had ridden no#thather, trial counsel sought to establish that
Behrman would not have followed the north route all the tedylyers’ residence

in light of her schedule that day.

We camot conclude that trial counsgldecision to pursue a defense theory that
allowed for the possibility that Behrman had ridden north was urmaae. As an
initial matter, we note that trial counsekpented evidence supporting the theory
that Behrman had ridden south. Trial counsel elicited testimony Meaaal
Papakhian, aigh school classmate of Behrmanhad reported seeing Behrman
riding her bike on Harrell Road.e., the southern route, oneghmorning of her
disappearance. The jury was also presented with evider@&inofs’ confession,

in whichshe stated that she and Sowders[] had been passengers inCleugde
when he struck Behrman and abducted her on Harrell Road. Additionabgth
opening statements and closing arguments, trial counsel arguetieleatidence
presented supported a conclusion that Behrman had ridden south.

We also nte, however, that trial counsglHollars theory was premised in part on
the fact that a bloodhod had scented Behrman on the northern routeHha&ars’
residence. Thus, presenting a theory of defense that depended on poosing t
certainty that Behrman had ridden south would have undermined thisaaiter
theory. Moreover, there was other evidence that Behrman had riddanRolert
England testifiedhat he aw a cyclist matching Behrmandescription riding north

on Maple Grove Road either at 10:00 a.m. on the day Behrman disappeared or at
9:00 a.m. the next day. MoreaydBehrmans bike was discovered on the north
route less than one mile fromdyers’ residence. Although it has been suggested
that Behrman could have taken the south route, been abducted and subdyed ther
and her bike dumped on the north route, the timeline for such a scenggiat.
Behrman logged off of her computer at 9:32 aamd her bike was spotted near
Myers’ residence “before noon.” Trial Transcript at 1226. AdditionaNydence
from the bloodhound tracking search was consistent with Behrmanghridden

the bike to its final location as opposed to being driven theseviehicle. Thus,
although it is not impossible for the bike to have been dumped, we camohide
that it was unreasonable for trial counsel to decline to pursue g thiedefense
that was wholly dependent on the jury reaching such a conclusiofe ¥hnight
have been helpful to the defense to conclusively eliminate thebpibsghat
Behrman had ridden north that morning, the evidence simply did oot fali such
certainty.

Myers Il, 33 N.E.3d at 10996.
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Mr. Myers contends that the Indiana @oaf Appeals’ decision was an unreasonable
determination of the facts as well as an unreasonable applicatktnadfand For example, Mr.
Myers argues that the “two theories” to which Patrick Baker referred were petumbrguments
supporting theame theory.SeeFiling No. 33 at 50. As Patrick Baker testified during the post
conviction hearing, he did not differentiate between two theorieghthe was simply trying to
prove that Ms. Behrman could not have ridaear Mr.Myers’s residence ath back in time to
show up to work at the SRSC. If trial counsel could show-thither by showing that she rode
south or by showing she only “partially” rode nogbePCR Tr. 598-then Mr.Myers’salibi that
he was home making phone calls would be very persuasiveositihat such a strategy would
lead trial counsel to withhold evidence that Ms. Behrman rode-seaxtén if it undermined trial
counsels Hollars theor*—is perplexingat best More important, the notion that trial counsel
strategically withheld evidence that Ms. Behrman rode south isacgnb trial counsel's actual
conduct at trial. During both opening and closing, and through@mlitniore generally, trial
counselrepeatedly ggued and attempted to prove that Ms. Behrman rode s@4é, e.g.Trial
Tr. 472, 47576, 278081.

For these reasons, and reasons similar to those set forth belovwnggiaethdiana Court
of Appeals’resolution of Mr.Myers’s claim regarding the blathound tracking evidence, the
Indiana Court ofAppeals’resolution of this claimtmay well be an unreasonable application of
StricklandandWiggins Despite the Court’s concerit,need not ultimately decidéis question

As discussed below, the three instances of deficient perforndertdied by the Courare more

11 As discussed further below, evidence that Ms. Behrman rode south woultdrdtye if at all, undermined the
Hollars theory. Even if Ms. Behrman rode north past Mr. Hollars’ res&leéhere was no evidence that Mr. Hollars
was home. Instead, the nearly undisputed evidence was thatoNérsHvas at work at the SRSC. Moreover, as
concluded below, trial counsel's investigation of the bloodhoewidence was deficient such that die not
understand the bloodhound evidence well enough to determine witefiatential detriment to the alibi defense was
worth whatever minimal support it provided to the Hollars theory.
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than sufficient for Mr. Myers to establish prejudice and be entitidthbeas relief. Accordingly,
the Court need natsolve whether trial counsel's fmmance was deficient for not presenting
the additional evidence that Ms. Behrman rode south

b. Failure to Object to Alleged Hearsay RegardindVs. Papakhian

Mr. Myers next argues that trial counsel failed to object to Deted@rvin’s testimony
undemining Ms. Papakhias sighting ofMs. Behrman riding south the Wednesday morning she
disappeared. Specifically, Mr. Myers argtieat Detective Arvin concluded the timeline did not
fit for Ms. Papakhian to have seen Ms. Behrman on Wednesday mbasad at least in part on
statements of other individuals he interviewed and that, withigaction, Detective Arvin placed
the hearsa statements of those individuals before the jury. The Indiana @dutppeals
addressed this claim on the meritdvigers Il as follows:

Myers also argues that trial counsel were ineffective for faibngpject to hearsay
testimony discrediting Papaidm’s sighting of Behrman on Harrell Road on the
morning of her disappearance. Hearsay is aifobaburt statement offered in court
to prove the truth of the matter assertédatner v. State934 N.E.2d 184 (IndCt.
App. 2010). As a general rule, hearsa inadmissible unless the statement falls
within one of the established hearsay exceptigamobi v. Stat&672 N.E.2d 1344
(Ind. 1996).

Detective Arvin testified that Papakhian told police she believed sh8shmnan

on the 4700 block of Harrell Rdan the morning of Wednesday, May 31, but that
she could not be one hundred percent certain that she had not seen her ay. Tuesd
Detective Arvin testified further that when he interviewed PapakBlanyecalled
having an argument with her boyfriend anaall party the night before the sighting,
and she named several other people who had attended the party. Detective Arv
testified that he interviewed five people as a result of his interviewRaifakhian,

and that he ultimately reported to Detective Lang “that the timelatgPapakhian]

had presented did not fit.” Trial Transcript at 2203. He testifiethér that based

on his investigation, he believed that it was more likely that Pagraktad seen
Behrman on Tuesday, the day before her disappearance. Detective Arainexpl
that Papakhian told him that she regularly left her house-fwgyminutes before

her 10:20 a.m. class (i.e., at 9:35 a.m.) and Detective Arvin determinéditbatd

take her only three minutes to drive to the 4700 kblofcHarrell Road. Because
Behrman had logged off of her computer at 9:32 a.m., and it would tailkenaum

of fifteen minutes for her to bike from the Behrman residené¢aroell Road (not
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including additional time to change clothes, put on cycling shidleswater bottle,
etc.), Detective Arvin believed that Behrman could not have madethiet4700
block of Harrell Road in time for Papakhian to have seen her there on ¢hefdat
her disappearance.

Myers argues that Detective Arvin testified to statements made tbyhihe other

partygoers Papakhian identified, and that a hearsay objectionstbetimony

would have been sustaindglit Myers has not directed our attention to a single out

of-court statement made by these unnamed individuals anittedimto esidence

through Detective Arvirs testimony. Instead, Detective Arvin testified that after

interviewing Papakhian and five other witnesses, he cantieet conclusion that

Papakhiars timeline did not fit and she had probably seen Behrman osdaye

When giving a further explanation of why he reached the conclusion, Detecti

Arvin referred not to any statements or information gathered fromatttggpers,

but to the timeline he had workemut based on Papakhignstatements and

Behrmans compuer logoff time. Because Myers has not established that Detective

Arvin testified to any oubf-court statements made by the unnamed witnesses he

interviewed, Myers has not established that trial counsel wereats# for failing

to object based on heass
Myers 1, 33 N.E.3d at 10988. The Indiana Court of Appeals alsotedthatMr. Myers did not
argue that trial counsel should have objected to thefecburt statements of Ms. Papakhian “and
for good reason. Because Papakhian did not testify at trial, the aglyonget evidence of her
sighting before the jury was through the testimony of othdis.at 1098 n.6.

Mr. Myers argues that this was an unreasonable applicatiBtrioklandin two respects
First, he argues that Detective Arvin’s testimony “clearly suggéat his conclusions were based
on his interview with partygoers.” Filing No. 33 at 45 (citing Trial 2203, 222628). Second,
he argues that even though Detective Arals6testified at trial, omedirect that tle timeline did
not fit based on his estimates of the time it would have taken Jilédfrom her home to the
approximate location Papaian saw Behrman (4700 South Harrell Road), and the driving time
from Papakian’s residence to that location, there aroblems with this testimony as wellld.

at 46 (citation omitted).
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As to Mr. Myers’s first argument, the Court agrees that Detective Arvin's testimony
suggests his condion that the timeline “did not fit” was reached at least in part dudn&b the
partygoers told him. During direct examination, Detective Atestified that he interviewed five
other peoplewhile investigating Ms. Papakhian’s sighting and ultimately concluded ttieat
“timeline that she had presented did not fit.” Trial Tr. 2208al counsel pressed Detectievin
about this during crossxamination:

Q. ... [The FBI] had focused on Wednesday, the day . . . she disappeared as
the day that . . . Pajjian] . . . saw her. Correct?

A. She had stated that shelieved that she’d seen Jill on that gt then . .
. when | reinterviewed her, she told me that she recalléight the night
before she had seen Jill she lagigtnded a party and that died forgotten
to mention that to the . . . FBI. So ksaitto find out . . . when the party
was . .. .When | askednher about the party, she named several people that
were present at the party.

Q. . . . [B]ut the FBI believed that she had seen her on Wednesday and
conducted a thregear investigation based upthat belief, didn’t they?

A. I’'m thinking the FBI may have thought that she saw her on Wednesday, bu
based on my investigation, | believe that it was more likely Tayesaiat
she saw Jill Behrman.
Id. at 222728.

Although Detective Arvin’s testimmy shows he relied in part on what the other partygoers
told him about the date of the party in reaching his conclusemekier shared what any of the
five partygoers he interviewed told him. Simply put, Detectiversviestimony included no out
of-court statementsf the partygoers This isthe basis on which théndiana Court of Appeals
rejectedMr. Myers’sassertion that his counsel should have raised a hearsay objectionant beg

by defining hearsay d&n outof-court statement offered in coua prove the truth of the matter

asserted. Myers I, 33 N.E.3d at 1097 (citingoatner 934 N.E.2d 184).Then it ultimately
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concluded that[b] ecause Myers has not established that Detective Arvin testified to an¥ out
court statements made by the unnamed witnesses he interviewed, Mdganot established that
trial counsel were ineffective for failing to object based on hedrdayat 1098.

This is a reasonable applicationSifickland Notably, Mr. Myers has again not identified
a specificout-of-court statement offered through Detective Arvin. Without a specarday
statement about which an objection would have been sustained, it ¢texveobeen deficient
performance for trial counsel fail to raise such an objectiorfee Hough272 F.3dat 898. This
failure dooms MrMyers’sclaim.?

5. Failure to Challenge Bloodhound Evidence

Mr. Myers maintains that trial counsel provided deficient penénce by failing to exclude
or otherwisempeachthe bloodhound evidenadfered by Deputy DouthettThe Indiana Court

of Appeals summarized the factual background of this claiuyiers Il as follows:

2 Even though Mr. Myers’s specific allegation of deficient perfance lacks meritt is worth noting that much about
trial counsel’s performance with respect to Ms. Papakbisighting of Ms. Behrman was, at best, underwhelming.
For example, Mr. Myers points out that Detective Arvin’s interviewth the partygoergell well short of casting
doubt on Ms. Papakhian’s initial memeryvhich she first reported two days after Ms. Behrman disapgedhat

she saw Ms. Behrman on the Wednesday morning Ms. Behrman disappetmgdNo. 33 at 445. Detective Arvin
testified during the postonviction hearing that his trial testimony that the timeline did not fit waséet on the
interview[s] with all of the parties involved.” PCR Tr. 1190. But heft¢a that none of the partygoers undermined
Ms. Papakhian’s originaeport—which Agent Dunn believedthat she saw Ms. Behrman on Wednesday. Instead,
all the partygoers told Detective Arvin that “nobody could remember vitat the party was.”ld. This is not only
unsurprising given that Detective Arvin conducted theserviews three years later, but it also shows that his
interviews with the partygoers did not, as he implied during tpedvide him information undermining Ms.
Papakhian’s report. The partygosisiply did not remember.

Nevertheless, this failure wast presented as a ground for relief in state court. Mylers’sclaim was simply that
trial counsel was deficient for failing to object to the allegeddasestatements offered through Detective Ansee
Filing No. 2014 at 4546. Although in this Court Mr. Myers toes the line between focusing oumnifaésed hearsay
objection and expanding his claim to include failing to “otherwise ctiriZetective Arvin’s misleading testimony,
see, e.g.Filing No. 3 at 44, the Court cannot conclude that the Indiana Coépéals’resolution of a claim was
unreasonable when the claim presented to this Court hasresaringfully altered. If Mr. Myers truly intended to
also argue to this Court that trial couns@é&sformance was additionally deficient for conducting actkit cross
examination of Detective Arvin, such a claim was not raised ie statrt and thus is procedurally defaultesee
Snow v. Pfister880 F.3d 857, 864 (7th Cir. 201@xplaining thatone type of procedural default occurs when a
petitioner failed to exhaust claims through one complete round of stateaoeaw):
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At trial, Porter County Sheriff Deputy and canine handler Charles Douthett
testified concerning a search he performed with his bloodhound, Sam.yDeput
Douthett testified that he had been working with Sam for overearsyand that

he and Sanmad attended numerous seminars and trainings and worked homicide
investigations in six states. Deputy Douthett testifiech&nrthat he and Sam had
conducted numerous reabrld tracking searches, including some cases involving
tracking bicyclists. DepytDouthett went on to describe the process used to present
a bloodhound with a scent and to track that scent.

Deputy Douthett testified further that the FBI contacted him and dsketb come

to Bloomington to conduct a tracking search in the Behrmam éasexhaustive
description of the tracking search is not necessary here. It sufficesrfpurposes

to note that Deputy Douthett and Sam were taken to a spot on North Mapke Gr
Road roughly ondalf mile southwest of where Behrmanbike had been
discovered. Sam tracked Behrmsuscent to the spot the bike had been found and
continued tracking the scent northward briefly before losing the scemtoautoling
back to the starting point of the search. At that point, Deputy DoathétSam got
into a velicle and were driven southward along the path Sam had been faglowi
They stopped and got out of the vehicle at an intersection a few hyaddsédway
from Highway 37.Hollars’ residence is very close to this intersection. Sam was
able to pick the scent back up at that point and she followed it acrossayi@iw
before turning south on Kinser Pike.

Myers II, 33 N.E.3d at 1098.

The following map is aepresentationf alargermap that was admitted during trial. The
blue lines represerthe relevant locations/here the bloodhound trackeatcording to Deputy
Douthett’s testimonythe red dofjust south of the “2”)s where Ms. Behrman’s bike was found,
the black do{just northof the “3”) is Mr. Hollars’sresidence, anthe blue dot (easthortheast of
the “27) is Mr. Myers’sresidence.The bloodhound tracked from the “1” to the “2,” before being

dropped at the “3” and tracking along the blue line.

38



|I-I'._ M B

SeeTrial Ex. 74;Trial Tr. 1094.

Toward the end of Deputy Douthett’s testimony, he was explicidkgdby the State, “at
any time during your track did Samantha [the bloodhound] take you . . . hoasgs,” and Deputy
Douthett responded, “[n]o.” Trial Tr. 986. In sum@ion, Deputy Douthett testified that what the
bloodhound

show[ed] us was possibly the bicycle route that the person had taken fr

Bloomington up to the point where the field entrance was because ther® was n

scent. The dog did not show signs of a scent trail from that positiswhare

farther north. The fact that we were running a nose down trail on the didewal

which was 15 feet from the roadway was a strong indicator to me that we wer

following either a walking or bicycle trail.
Id. at 98889.

As discussed above, whether Ms. Behrman rode north or southresiggncen the day

she disappeared featured prominently at trizd. undermine MrMyers’s alibi and the Owings
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theory the State attempted to prove that Ms. Behrman rode taowthere hebicycle was found.
The Statedid so primarily via the testimony of Deputy DouthettHis testimony if credited,
showedthat Ms. Behrman rode north to the field where her bicycle was fanthdtopped there.
This not only undermined MMyers’s alibi, given that the field was very close to his residence,
but it also undermined the Owings theory, which depended on Ms. Bebgimagnhit while riding
south of her residence and her bike being dumped in the field wheaie found.

Mr. Myers arguedduring state postconviction proceedingsthat trial counsebk
performance was deficierfor failing to object toor otherwise impeaclbeputy Douthett’s
bloodhound evidence Mr. Myers pointed out thaindianacommonlaw deemsbloodhound
tracking evidence too urir@ble to be admissibJeand thus trial counsel should have objected to
Deputy Douthett’s testimony regarding his bloodhound track

The Indiana Court of Appeals iMyers Il briefly mentionedhe commonlaw authorities
on which Mr.Myersrelied to argue e evidence was inadmissipndit also noted that the
guestion may now be governed lmgiana Evidence Rule 702(b)See Myers |133 N.E.3d at
1099. But it ultimately concluded that it “need not address whétieebloodhound tracking
evidence in thiscase was admissible or subject to impeachinbatause “[a]n objectioto
inadmissible evidence may be waived as part of reasonable atalgstrwhich will not be second
guessed by this coufttand “[t]rial counsel may also choose to forego opportunities to impeach
evidence when doing so serves a reasonable strategic purpmbgeitations and quotation marks
omitted). It then explained its conclusion that trial counsel’s failoreltject or impeacBbeputy
Douthett’sbloodhound trackingvidence was a strategic decision

At the PCR hearing, Patrick Baker testified that he could not recall whezher h

considered objecting to the bloodhound tracking evidence. Likewise ulkeb romt

recall whether he considered consulting with an expert oodbbunds or
researched the admissibility of such evidence, although he believedtmerne
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in his office had probably done some research on the issue. He noted ®n cros
examination that the bloodhound evidence put Behrman withieaaonable
proximity of Hollars” house around the time of her disappearance.

It is Myers’ burden to overcome the presumption that there were strategic reasons
for the decisions trial counsel made. If Myers cannot satisfy tdebuhe cannot
establish defient performanceRatrick Bakers inability to recall at the time of the
PCR hearing whether he researched bloodhound evidence or consideredgbjecti
to its introduction at trial over six years earlier is insudiinti to overcome the
presumption in this case. Thsso lecause we judge counsel’s performance “by
the standard of objective reasonableness, not his subjective stateancbf m
Woodson v. Stat®61 N.E.2d 1035, 1041 (In@t. App. 2012) (citingHarrington

v. Richter 562 U.S. 8§ trans. denied‘Although courts may not indulge ‘posb
rationalization’ for counsel's decisionmaking that contradicts thailable
evidercte of counsel’s actions, neither may they insist counsel confieny aspect

of the strategic basis for his or her actiordirington v. Richter562 U.S. at 109
(internal citation omitted).

Judging trial counsed’ performance by an objective standard of reasonableness, as
we must, we conclude that there were valid strategic reasons for detdirmbppct

to or impeach the bloddund tracking evidemcirrespective of Patrick Baker’
inability to recall his thoughts on e¢hsubject. One of trial counsel's tactics
throughout trial was to cast suspicion on Hollars, and the bloodhtracking
evidence supported that strategy becatselaced Behrman neaHollars’
residence. Indeed, trial counsel relied on the bloodhound tracking eeidad its

link to Hollars in both opening statements and closing arguments. iWaotv
speculate on thdtimate wisdom of trial counsed’strategicecisions on this issue.
Because Myers has not overcome the presumption that trial counsel acted
competently in declining to object to or impeach the bloodhound hgekiidence,

he has not established ineffective assistance in this regard.

Id. at 10991100.

The Court first explains why the foregoing is an unreasonable applicofStricklandand
Wiggins While doing so,the Court also explainghy, had the Indiana Court of Appeals
reasonably appliedstrickland and Wiggins it would have concluded that trial counsel's
investigation of the bloodhound evidence was deficient. The Coaregidains why an adequate
investigation of the bloodhound evittee would have led trial counsel to object to it. Given that
the Indiana Court oAppeals’decision was based on an unreasonable applicatiGtriokland

and Wiggins the Court must turn next to whether the Court’s ot novoreview governs or
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whether he Court must consider what other grounds could have supported idmeali@burt of
Appeals’decision. Although the Supreme Court’s decisionvifilsonsuggests this Court should
simply review this allegation of deficient performande novo the Court apies currently
controlling Seventh Circuit precedent requiring an analysis of wietr groundscould have
supported the Indiana Court Appeals’decision. Ultimately, neither the state postviction
court’s alternative basisor the respondent’s proped resolution could have supported the Indiana
Court of Appeals’ decision. This leaves the Court’'de novoconclusion that trial counsel's
performance was deficient for failing to object to the blooddaendence.

a. Indiana Court of Appeals’ Analysisof Strickland's Performance Prong

Mr. Myers contends thatthe Indiana Court of Appeals’ decision constitutes an
unreasonable application of clearly established federal law as sebyottie Supreme Court in
StricklandandWigginsfor two relatedreasons. First, he argues that the Indiana Court of Appeals
engaged in the posioc rationalization it foreswore. Trial counselttual conducand statements
at trial, contendsvir. Myers, cleay show boththat he wanted to prowdat Ms. Behrman rode
south,and that trial counsel digbt make a strategic decision to letthe bloodhound evidende
support the Hollars theaory

SecondMr. Myers argues thagven assuming trial counsel madsti@tegicdecisionnot
to object to the bloodhound evideEn“because it placed Behrman nelatlars’ residence, Myers
II, 33 N.E.3d at 100, trial counsefailed to reasonably investigate the evidence before deciding
to pursue this strategWir. Myers maintains that it was contrary3tricklandandWigginsfor the
Indiana Court of Appeals to defer to trial counsel's purportedegityatvithout assessing the

reasonableness of trial counsel’s investigation before dgomtirthat strategy.
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The Indiana Court ofAppeals’decision was unreasonalua both basefr reasons that
significantly overlap This Courtwill focusprimarily on Mr. Myers’ssecond argument because
the Indiana Court of Appealsompletdy failed to considerwhether trial counsel conducted a
reasonable investigatiohefore deciding on the purported strategy. While explaining this
conclusion, tis Courtwill also discuss how trial counsel's actual conduct both undermines the
notion that he made a strategicd@®n regarding the bloodhound evidence, as well as bolsters the
conclusion that trial counsel’s investigation was deficiémthe end, this analysis shows not only
that the Indiana Court of Appeals unreasonably ap@tadklandandWiggins but alsahattrial
counsel’'s performance was deficient

The Indiana Court of Appealseasonedhat trial counsel made a strategic decision not to
object to Deputy Douthett's bloodhound testimony “because it plaeduntan neaHollars’
residence,’Myers I, 33 N.E.3d at 1099, artlusthat evidencesupportedrial counsel’s Hollars
theory. Identifying a strategy counsel may have been pursuing and then deferrispaald not
have been thentiretyof thelndiana Court oAppeals’analysis. TapplyStricklandandWiggins
it had to examine whether trial counsel’s strategic decision was mada aftasonably competent
investigation of the factand lawunderlying that strategic choic&ee Wiggins539 U.S. at 527
(“[A] reviewing court must consider the reasonableness of the igaéen said to support [the
asserted] strategy.”). The Inda@ourt of Appeals did not do this analyaisll, and, as explained

further below, such a failure constitutes an unreasonable applica®iriaddandandWiggins*3

13The Indiana Court of Appeals acknowledged ®taicklandrequires a consideration of counsel’s investigates,
Myersll, 33 N.E.3d at 1089, and even held that trial counsel reasonably truhisateeestigation into the Owings
theory,id. at 1112 n.13. But it did not address trial counsel’s investigaticackrthereof regarding the bloodhound
evidence, even though Mr. Myers argued that trial counsel “didnuigrstand the bloodhound evidence.” Filing No.
20-16 at 13.
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See idat 528 (“The Court of Appeals’ assumption that the investigatis adequate . reflected
an unreasonable application&tfickland).

“The Supreme Court held Wiggins. . . that the deference owed to... strategic
judgments’ depends on ‘the adequacy of the investigations suppods®jtligments. Jordan
v. Hepp 831 F.3d 837, 848 (7th Cir. 2016) (quotifiggins 539 U.S. ab21) “[S]trategicchoices
made after less than complete investigation are reasonable precige\etdent that reasonable
professional judgments support the limitations on investigati&@trickland 466 U.S. at 6991.
Thus labelling a decision as strategic, as the Indiana Court of Appeditale, does not
automatically insulate it from reviewSee Janser884 F.3dcat 656 (“[A]n attorney’s decisions are
not immune from examinatiosimply because they are deemed tactiqaitation and quotabin
marks omitted)). Instead, the Indiana Court of Appéald toexamine whether the strategic
decision was made after a reasonable investigation into the law and dagierormed.Seeid.
(*A strategic choice based on a misunderstanding of law or factan amount to ineffective
assistancé. (citation and quotation marks omitted)). “In assessing counsel’s investigat
court mustengage in acontextdependent considerationthie challenged conduct as seen ‘from
counsels perspective at the timie Wiggins 539 U.S. at 523 (quotingtrickland 466 U.S. at
689).

Had the Indiana Court of Appeals considered trial counsel's igagisin, it would have
recognized that trial counseid not adequately investigate the bloodhound evidence in the case,
including Deputy Douthett’s bloodhound search, before decidingttobject to or meaningfully
impeachDeputy Douthett’s testimony. Several related factors lead to thisustmt

First, and most importanttrial counselfailed to take basic steps to investigate the

bloodhound evidenceven though he knew of the bloodhound searchdy 2005, long before
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trial. SeePCR Tr. 600. Although trial caunsel revigved the grand jury transcripts, Deputy
Douthett did not testify during grand jury proceedings, nor did trishsel depose hineven
thoughhe was on the State’s witness.liSee, e.g.Trial Tr. 990. Patrick Baker could not recall
what, if any, steps he took to investigate the bloodhound evidencecisa &a legal matterSee
Myers 1, 33 N.E.3d at 109fnoting thatPatrick Baker could not recallwhether he considered
objecting to he bloodhound tracking evidence[,] . . . [afhether he considered consulting with
an expert on bloodhounds or researched the admissibility of sudneeit) see alsd”CR Tr.
599-600. Critically, Patrick Baker admitted to the Indiana Supreme Court that his investigat
regarding the bloodhoundvidence was inadequatePatrick Bakerstipulatedto the Indiana
Supreme Couthat he “should have known” that no evidence would be admitted at tsiappmrt
his statements during opening regarding what the bloodhound evidence would Sbein re
Baker, 955 N.E.2d at 729.

It is clear trial counsel’s investigation was wholly deficiemtduse he did not know even
basic information about what occurred during the bloodhound ssaichbis case.Had trial
counselconducted a reasonable investigat—for example, bydeposing Deputy Douthetthe
would have known that neither Deputy Douthett nor Detective Atwivould testify that a
bloodhound tracked tanyresidence, let alon® Mr. Hollars’s Trial counselalso would have
learned, more generallghat Deputy Douthett’sestimony would completely undermine Mr.

Myers’salibi.

14 Detective Arvin, whatrial counsel said would testify about the bloodhound tracking to Mr. Isbilasidence,
testified near the end of the State’s case. He testified thaithmdver been a canine officer, never owned a tracking
dog, and never even “been with a trackilog dn this case.” Trial TR199. Even more damaging for trial counsel’s
promise, Detective Arvin testified that he was not involved in investigdds. Behrman'’s case until Ms. Behrman’s
remains were found in 2083years after any bloodhound trackingored. Id. at 2199, 2223.
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Only with this information could trial counsehvemade an appropriate strategic judgment
regardingvhetherhe shold challenge the admissibility ttie bloodhound evidencérial counsel
would have had adequate information to make the strategic decision whgthershouldnove
to exclude the bloodhound evidence in ordekdep out by far the best evidence undeing his
alibi defense (and evidence thatoalsidermined his Owings theorgy; (2) even though it harmed
these defenses, the bloodhound evidence was worth admitting becaysegoitexd the Hollars
theory by showing that Ms. Behrman rodeméut long pst, Mr. Hollargesidence. When one
considers that the latter evidence hardly cast suspicion on Mr. Hatleestke nearly undisputed
evidence shows Mr. Hollars was working at the SRSC and no evidenceasastpd showing
Mr. Hollars was home, trialozinsel’s choice would have beebjectivelyclear. But because trial
counsel failed to investigate, he, at minimum, thought the bloodhevidence cast significantly
more suspicion on Mr. Hollars than it diehamely, he thought the bloodhound trackedatliyeo
Mr. Hollars’sdoor and was pulled away by law enforcement.

Secondtrial counsel’'s handling of Deputy Dthett’s testimonyshows thahis “failure to
investigate thoroughly resulted from inattention, not reasone@g@trgtidgment.” Wiggins 529
U.S. at 526. Deputy Douthett testified early during trial regardindpit@dhound tracking.As
noted above, Deputy Douthett concluded his testimony by explainingishaloodhoundhowed
that Ms. Behrman rode to the field where bé&e was foundand stopped therethat is, Ms.
Behrmarrode to the fieldhear Mr.Myers’sresidencavhere she was abductedrial Tr. 988-89.

Despite this detailed testimony that Ms. Behrman'’s ride ended ey Mr. Myers’s
residence, Patrick Baker did not ask Depbtyuthett any questionsabout it during cross
examination. Nor did he ask agyestions about the proximity of the bike route to Nwllars’s

residence. InsteaBatrickBaker asked Deputy Douthett five questions during eeassnination,
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all of which rdated to a bloodhound traglouthof Bloomington that Deputy Douthett performed
more than two weeks later, on June 23, 2000. Deputy Douthett tesididae was called back to
perform a bloodhound track on that date because “they had a possidssatihat observed . . .
Ms. Behrmaniding her bicycle south of Bloomington.Id. at 989. Neither party asked Deputy
Douthett more questions.

Patrick Baker however,asked the trial judge for an opportunity to compare Deputy
Douthett’s trail log, which he had just received, to Deputy Dettis testimony because his
testimony was “very confusing.id. at 990. After the trial judge asked if he wanted to compare
it to Deputy Douthett’s grand jury testimony, the State explainedDiaputy Douthett did not
testify during grand jury proceedjs, but that he was listed as a witness and Patrick Baker “could
have deposed” himld. Patrick Baker then asked that Deputy Douthett remain under subpoena so
Deputy Douthett could be recalled if necessary, but he was not reaaiied ttial. Id. at990-91.

In the end, trial counsel'sonduct during and immediately after Deputy Douthett’s
testimonysupports theonclusionthat hisconduct was the result of a lack infestigation and
preparation rather than a strategic choi€ee Wiggins539 U.S. at 526‘The record of the . . .
proceedings underscord® unreasonableness of coursetnduct by suggesting thtte] failure
to investigate thoroughly resulted from inattention, not reasonatg@gic judgment). He failed
to ask any questionggarding the northern route even though, according to the Indiana €ourt o
Appeals, he made the strategic decision to let this testimony in te tflgonorthern route’s
proximity to Mr.Hollars’sresidence.The lack of questions by trial counsegardinghe northern
route combined with his admitted confusion and desiredosiderrecaling DeputyDouthett
point to counsek unawar@ess ofwhat Deputy Douthett would testify to, niat hisexercie of

strategic judgment.
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Third, trial counsel’s pivot from his arguments during opening to theesde at closing
shows his fundamental misunderstang of the bloodhound evideneea misunderstanding that
would not have occurred had he properly investigated the evidence ldbreApain, trial
counsepromisedduring openinghat Detective Arvin would testifihata bloodhound tracked to
Mr. Hollars'sresidence on the day Ms. enan disappeared, May 31, 2000, but was pulled away.
SeeTrial Tr. 474. By the end of trial, no evidence had been produced of@hblond tracking to
Mr. Hollars’s residence or evidence that Detective Arvin at all pgaied in bloodhound
searches.

As trial counsel must have anticipated, during closing the Stateedanit trial counsel’s
unfulfilled promise made duringpening. Seeid. at 2817 {[The bloodhoundhever tracked at
Brian Hollars’ front door as you heard the Defense [during] ogehinlt is therefore unsurprising
that trial counsel no longer argued that Detective Arvin pulledalblound away that had tracked
Ms. Behrman’s scent to MHollars’s residence. Insteadrial counselargued the most the
evidence showegdthat “Samantha [tracked] . nearthe house of Mr. Hollargut thetrail was
stopped. Id. at 2792 (emphasis added).

Thusthe bloodhound evidence that trial counsel maintainpgated the Hollars theory
at closingwas completely differenirom the evidence promised during opening: it was Deputy
Douthett’s bloodhound tracking (not Detective Arvin’s) on Juneo® fMay 31) that tracked “near”
Mr. Hollars'sresidence (not to his dothen pulled away) that supported the Hollars theory. This
change can only be explained by trial counsetiawar@essof what the bloodhound evidence
would show before trial, discovering that whatever he thought it wehiddv before trial was
incorrect and then significantly changing his argument in closing to téitorwhat the evidence

revealed.
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These threeelated factors show that trial counsel’s handling of the bloouith evidence
was caused by a lack of investigation and preparation rather than a strdte@yourt thus agrees
with Mr. Myers that the purported strategic decision on which thahadCourt of Appeals relied
appears to be more @dst hocrationalization of counsel's conduct [rather] than an accurate
description” of what occurredwiggins 539 U.S. at 52@7.

But, more importanteven if it was trial counsel’'s strategy to not object to Deputy
Douthett’s bloodhound evidence because iuldcshow Ms. Behrman rode near Miollars’s
residence, he chose this strategy without hafiisgreasonably investigated the evidereelhe
Indiana Court of Appealdid not at all discuss trial counsel's investigation of the bloodhound
evidence beforéeferring to trial counsel's purported strategy regarding this evidenoetra®y
to Wiggins the Indiana Court of Appeals “merely assumed that the invastigags adequate.”
539 U.S. at 528. A court cannot defer to trial counsel’s strategic judgwvitbaut assessing the
adequacy of th@nvestigations supporting th[at] [stratedy] Jordan 831 F.3d at 848 (quoting
Wiggins 539 U.S. at521). The Indiana Court of Appealsdespite recognizing earlier in its
opinion that trial counsel should have knows representations about the bloodhound evidence
were false—ignored this fact and its implications when analyzing this claibrcomcluded that
there was an objectively reasonable strategy supporting trial deufasieire to object without
assessingvhether trial counsel could have settled on such a strategy giveeotiadel’s lack of
investigation and misunderstanding of the eviderar analysis thaStrickland and Wiggins

mandate before deferring to a proposed strategic justificaligging 539 U.S. at 527 (“[A]

15 Alternatively, trial counsel did not object to or impeach the bloodhoune@msédbecause his failure to investigate
its admissibility left him without the knowledge that there were valid bases oh whabject. Such a lad¥ legal
knowledge regarding an important piece of evidence that underminedyérs’s alibi would amount to deficient
performance.See Hinton v. Alabam&71 U.S. 263, 274 (2014) (“An attorney’s ignorance of a point ofthavis
fundamental to his s combined with his failure to perform basic research on diattip a quintessential example
of unreasonable performance un8erckland”).
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reviewing court must consider the reasonableness of the investigedid to support th[e]
strategy.”);seeStrickland 466 U.S. at 6991.

For these reasonthelndiana Court oAppeals’decision with respect to this allegation of
deficient performance “involved an unreasonable application off] gleatéblished Federal law.”
28 U.S.C. § 2254(d)(1). It did so by failitg analyze whether a reasonable investigation
supportedhe purpeotedstrategy, aslearlyrequired byStricklandandWiggins See Wiggins539
U.S. at 528 (“The Court of Appeals’ assumption that the tiyetson was adequate . . . reflected
an unreasonable applicationStfickland”). Indeed, the Indiana Court of Appeals noted that this
analysis was necessary when evaluating ineffeatbgistancef-counsel claims earlier in its
opinion, but simply failed to consider it when analyzing this alieg of deficient performance.
Failing to properly apply these aspedaf Strickland and Wiggins constituts an*“ error well
understood and comprehended in existing law beyond any pogsifol fairminded
disagreemerit. Ward, 835 F.3dat 703 (quotingRichter, 562 U.S. at 103).

b. Appropriate Standard of Review

The Court has concluded that the ImdiaCourt of Appeals unreasonabdyplied
StricklandandWigginsto this allegation of deficient performandeit the Courts inquiry cannot
end there. Federal courts have debated whether, even after concluding that @owta
unreasonably appliedearly establishedederal lawas determined by the Supreme Cotine
federal habeas court then reviews the isBirovoor if deferentiateview under 8§ 2254(d) is still
required. This debate centers on the “could have supported” frameatdikth by the Supreme
Court inRichter

Under § 2254(d), a habeas court must determine what arguments or theories

supported or, aBere couldhave spported, the state cowstdecision; and then it
must ask whether it is possible fairminded jurists could disadrat those
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arguments or theories are inconsistent with the holding in a pF@sidn of this
Court.

Richter 562 U.S. at 102:Prior toRichter, if a state court offered a rationale to support its decision
denyinghabeasrelief, [the federal habeas coua$sessed thectual reason offered by the state
court to determine whether the decision was the result of an unreasondiclatiappof federal
law.” Whatley v. Zatecky33 F.3d 762, 774 (7th Cir. 2016). But aéchter, the Seventh Circuit
guestioned:

first, whetherRichter(a) applies only to cases in which the state court offers no

reasoning, or instead (b) holds in effect that federal courts shiwdgisaentirely

disregard the statourt’s rationale and decide independently if the bottom line is

justifiable; andsecond, ifRichter applies only to summary dispositions, how a

federal court should evaluate a case in which the state court offers g teagbat

reason is either wrong as a matter of law or patently irrational.
Id. (quotingBrady v. Pfister711 F.3d 818, 8225 (7th Cir. 2013)

In other words, unlike ifRichterbut like this case, “[tlhe problem is . . . not silence; it is
what to do if the last state court to render a decision offers a bad feas#srdecision.” Brady,
711 F.3dat826. “Atthat point,” the Seventh Circuit held, “we concluded that although evddwy
no longer attach significance to the state ceweKpresseteasonswe would still apply AEDPA
deference to theidgment” Whatley 833 F.3d at 775 (citinBrady, 711 F.3d at 82. Thus even
“[i]f a state court’s rationale does not pass muster under . ctio82254(d)(1) . . . , the only
consequence is that further inquiry is necessdByddy, 711 F.3d at 827To conduct this inquiry,
“the federal court should turn tiee remainder of the state record, including explanations offered
by lower courts.”ld.; see Whatley833 F.3d at 775. In other words, the federal court should apply
Richters “could have supported” frameworkSee Whatley833 F.3d at 775 (noting that a

petitioner is not “entitle[d] . . . tale novoreview simply because the state court’s rationale is

unsound).
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Whether these holdings remain theathat is, whetheRichters “could have supported”
framework applies when tHaststate court providesr@asoned decisienrwas cast into doubt by
the Supreme Court’s decision\Wilson v. Sellersl38 S. Ct. 1188 (2018ee Thomas v. Vannoy
898 F.3d 561, 568 tb Cir. 2019 (noting without deciding that/ilsonmay have undermined the
“continued viability” of the Fifth Circuit’s application oRichters “could have supported”
framework even when the state court provideagasorior its decision). I'Wilson the Supreme
Court stated that application of AEDPA deferenca&istraightforward inquiry whethe last tate
court to decide a prisoner’s federal claim explains its decisidheomerits in a reasoned opinion.
In that case, a federal habeas court simply reviews the specific reasonsyghestiate court and
defers to those reasons if they ezasonablé. 138 S. Ct. at 1192. In so stating, it cited to three
preRichtercases where the Supreme Cadlidt not apply the “could have supported” framework
even after finding specific reasons provided by the state courvetyah unreasonable applion
of Supreme Court precedentkd. (citing Porter, 558 U.S.at 39-44 Rompillg 545 U.S.at 388-
392 Wiggins 539 U.Sat 523538).

The Supreme Court MWilsonfurther explained thaRichterdoes not control in all § 2254
cases, noting that if it “[h]ad . . . intend®ichters ‘could have supportedtamework to apply
even where there is a reasoned decision by a lower state court,” itsrdesssied the same day
in Premov. Moore 562 U.S115 (2011),'would have looked very different.Wilson 138 S. Ct.
at 1195. Instead, iRremq the Supreme Court “focusexclusively on e actual reasons given
by the lower state court, and we deferred to those reasons under AERPAL119596. Indeed,
throughoutWilsonthe Supreme Court juxtaposes the “look through” presumption itscoih
the “could have supported” framework, which is difficult to squftiee latter approach applied

in all caseseven when reasons are provided for a statet’'s decision.Seed. at 119395.
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Wilsoncastsserious doubt on the continuagplication of th&ichterframework when the
last state court decision provides reasons for the decision. atitimthe Court need not decide
whetherWilson calls into doubtthe Seventh Circuit’s decisisnn Brady and Whatley Even
applying the “could have supported” framewpoaks the Court does below, failing to objecbto
otherwise attempt to impeathe bloodhound evidence amountedato“error well understood
and comprehended in existing law beyond any poggiliar fairminded disagreemeiit. Ward,
835 F.3dat 703 (quotingRichter, 562 U.S. at 103)

JusticeGorsuch, dissenting on other groursVilson aptly explained what the “could
have supportedframeworkfrom Richterrequires. It does not require “a federal court to imagine
its own arguments for demg h@eas relief and engage decisionrmakingby-hypothetical.”
Wilson 138 S. Ct. at 119@orsuch, J., dissenting)nstead,

[iin our adversarial system a federal court generallyt i@guired to imagine or

hypothesize arguments that neither the parties before it nor any ¢owerhas

presented. To determine if a reasonable basis “could have supportedihargum
denial of habeas relief undBichter, a federal court must look to the state lower
court opinion (if there is one), any argument presented by the parties gtate

proceedings, and any argument presented in the federal habeas pgpc@édin
course, a federal court sometimes may considé@samwn motion alternative bases

for denying habeas relief apparent in the law and the record, but itndbes

generally bear aabligationto do so.

Id. (Gorsuch, J., dissentingT his isconsistentith the approach set ooy the Seventh Circuih
Brady, 711 F.3d at 827, and/hatley 833 F.3d at 775, artthe mode of analysishe Court will
apply here.

The state postonviction court and the respondent both offer an alterndiagsto
concludethat trial counsel’'s performance regarding the bloodhound eviders@ataleficient.

The state postonviction courtagreedhat the bloodhound evidenceuld have been excluded

had trial counsel objectdalit reasoned that a different strategy than tftdred by the Indiana
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Courtof Appeals led trial counsabtobject to it. Theespondenargues that, even if trial counsel
would have objected to the bloodhound evidence, the objection woulthwetbeen sustained.
Filing No. 20 at 340. The Courtliscusses and ultimately rejeetach argument in turn

C. State PostConviction Court’s Alternative Basis

The state postonviction court had a different basis for ruling against Mr. Mgershis
claimthan the Indiana Court of Appealslotably, the state posbnviction court agreed with Mr.
Myersthat trial counsel’s handling of the bloodhound evidence waspsimal and it also agreed
that had trial counsel objected to the bloodhound evidence, it would haveekeluded But it
held that trial counselid not object tahe bloodhoundevidencean support of a differengtrategy
The state postonviction ourt’s factual findingsn full wereas follows:

The issues brought up Byir. Myers]. . . ha[ve] merit. The promised bloodhound

evidence was not fded out well by [trial coundel His opening statement was

not supported fully by the evidenc@he cart does take issue with [MKMyers’]

position that [trial counsel] should have objected to the bloodhotiddree. The

trail the dog laid down kept going a long way past [Myers’] home and would

insinuate to the jury that [Ms. Behrman] did not ggWy. Myers’] home. The

court agrees . .that better use could have been made of this. To say that trial

counsel should have attempted to exclude this evidence is an ovehattet

court will not take. Using the submitted evidence had value toNMers’] case.

Allowing bloodhound evidence in is error if counsel so choose$jerin any

given case. Here it was not error such 8tatckland, idcan be used to reverse the

verdict.

DA App. at 752 seealsoid. at 758 {Allowing bloodhound evidence was a valid trial tacjic.

The state postonviction court, like the Indiana Court of Appealsvgers I, held that it
was a strategic choice to not object to the bloodhound evidence. é@purportedstrategy
underlying trial cousel’'s choicavas different. Unlike thelndiana Court oAppeals’conclusion
thattrial counsel admittethe bloodhound evidence to suppibwt Hollars theory,he state post

conviction courteasonedhatthe bloodhound evideneeore generally aided MMyers'sdefense

because it established that Ms. Behrman rode “a long way padtijidrs’ home].” Id. at 752.

54



The state postonviction court’s resolution of this claim is both factuallydadegally
flawed. This Court focuses on the factual flaw, however, becausstéie postonviction court’s
decision isclearly “based on an unreasonable determination of the facts in light of the evidence
presented in the State court proceeding.” 28 U.S.C. § 2254(thg2)ual determinations are not
unreasonable under § 2254(d)(2) “merely because the federal habeagotgdifhave reached a
different onclusion in thefirst instance, nor are they unreasonable if |§asonable minds
reviewing the record might disagree about the finding in questidfodd v. Allen558 U.S. 290,
301 (2010) (citation and quotation marks omitted). But here, the ptaEconviction cout's
factual premise igdisputablyincorrect.

The state postonviction court concluded that “[a]llowing bloodhound evidence was a
valid trial tactic,”DA App. at 758 based entirely on the factual premise that “[t]he trail the dog
laid down kept going ibpng way past [MrMyers’] home and would insinuate to the jury that [Ms.
Behrman] did not go to [MMyers’] home,”id. at 752 But the bloodhound evidence did not
show this. As the above map shows, the bloodhound tracked a long staMrpadollars’s
residence, not MiMyers’s.1® SeeTrial Ex. 74. Mr. Myers’s residence was north and east of the
field where Ms. Behrman'’s bicycle was recovered, and Deputy Douth®itigy testified that
the bloodhound'scent trail ended at the field. Trial Tr. 988 If&'dog did not show signs of a
scent trail from that pason anywhere farther nortf).”

In short, the bloodhound did not track “a long way past’Nyers’sresidence, but tracked
directly to the field where Ms. Behrman'’s bike was located, whiddiss than a mile frorvir.

Myers’s residence. Unlike evidene that Ms. Behrman rode long past N#yers’s residence,

16 Oddly enough, the state pasinviction court suggested that the bloodhound tracking near but pasylers
residence makeslésslikely Mr. Myers was involved. But the Indiana Court of Appealdiyrers llheld that evidence
that Ms. Behrman rode near but past Mr. Hollars’ residence castisaspn him.
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which may have helped MKyers'sdefense, evidence that her ride ended in a $ietdtly before
Mr. Myers’sresidence hinders igspeciallyconsidering it underminddgr. Myers’salibi that he
was home making phone callsFor this reason, the state pastviction court’s decision was
“based on an unreasonable determination of the facts in light ofitteneg presented in the State
court proceeding.” 28 U.S.C. § 2254(d){2)lt is thus not entied to AEDPA deference.

d. Respondent’s Alternative Basis

The Court turns nexo therespondent’s contention that trial counsel’'s performance was
not deficient because an objectto the bloodhound evidence would have beearruled See
Hough 272 F.3cat 898 (“An ineffective assistance claim based on a failure to object isotigu
admissibility of the underlying evidenfe. The parties dispute whether bloodhound evidesce i
admissible under Indiana lawlhe Court’s analysis is significantly hindered by the respondent’s
failure to meaningfully engage with the critical issues governiagatimissibility of bloodhound
evidence. Mr. Myers primarily relies on IndiaBapreme Court cases discussed below, which
hold that bloodhounddrcking evidence is inadmissibl&hese cases, however, were decided prior
to Indiana’s adoption of the Indiana Rules of Evidence in 198\erthelessMr. Myersargues
that the prior comn law cases retain persuasive value.

Given thatthe respondent does not meaningfully confront theseplicatedquestions and
Mr. Myers’sarguments regarding them, this Court is not obligated to conhstrcie arguments for
the respondentWilson 138 S. Ct. at 1199 (Gorsuch, J., dissentifdjus after showing why the

authorities on which the State relies are irrelevant to the adhihtyaf bloodhound evidence, the

71t is an open question whether meeting the § 2984 dtandard necessarily requires meeting t2854(e)(1)
standard See Wood v. Alles58 U.S. 290, 300 (201@rice v. Thurmer637 F.3d 831, 837 (7th Cir. 201 Blthough
the Court analyzes the factual determination und25g(d)(2), the arguablynore demanding standard of
8§ 2254(e)(1) is also met because there is no evidence in the record evestiggglgat the bloodhound tracked long
pastMr. Myers'sresidence, as the state postviction court concludes. Instead, Deputy Douthett’s tesgraloows
the bloodhound did not track as far north or east as Mr. Myersidence.
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Courtconcludes thathe respondertias failed to show another basis that “couldréaupported”
the Indiana Court ofAppeals’decision. See id. In the alternativethe Courtgoes on taaddress
the admissibility question directlyconcluding that all indications point to the continued
inadmissibility of bloodhound evidence in Indiana. During this anal{fsésCourt addresses the
authorities on which the Statelies to contend otherwiseoncluding they are irrelevant.

The most compelling basis for this Court to conclude that thedhtound evidence would
have been excluded had trial counsel objected to it ishbattate postonviction courtreached
this exact conclusionin analyzingMr. Myers’ claim regarding thbloodhound evidencd noted
that “[a]llowing bloodhound evidence in is error if counsel so skedo object in any given case.”
DA App. at 752. The state postonviction courtreached this conclusion even though the State
argued that bloodhound evidence was admissiiilewing the adoption of the Indiana Rules of
Evidence Seed. at 545.Given the respect owed by a federal habeas tmstatecourtdecisions
on questions of state law,ishCourtshould adhere tthat decision even though the stapost
conviction court is not the last reasoned decision being reviewddsiadtion SeeWilson v.
Corcoran 562 U.S. 1, 52010)(per curiam)“[l] t is not the province of a federal habeas court to
reexamine stateourt determinations on statev quesions.” (citation and quotation marks
omitted));Miller v. Zatecky 820 F.3d 275, 277 (7th Cir. 2016) (“A federal court cannot disagree
with a state court’s resolution of an issue of state lawl.h)is basis alone is sufficient to reject the
respondent’position.

Even if the state postonviction court’s decision was not determinatizi ptherindiana
authorities suggest that the state pmstviction court’s determination was corre@&loodhound
tracking evidence has been inadmissible in Indianaofmr a century. It was first held

inadmissible by the Indiana Supreme CourRimse v. Stajel15 N.E. 778§1917). In Ruse the
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Indiana Supreme Couanalyzed decisions from other state courts on botls sidéne issue, but
ultimatelyagreed with courtthat had heldthat the conclusions of the bloodhouai generally
too unreliable to be accepted as evidé¢naasoningas follows

When it is considered that the use of bloodhounds, even under theanarsibte

conditions, is attended with some degree of uncertainty, which maiyriead to

the conviction or accusation of innocent persons, and that, at bestoevake to

their conduct in following a supposed trail is properly not of goeabative alue,

it follows, as is suggested Brott v. State70 Neb. 395, 398hat both reason and

instinct condemn such evidence, and courts should be too jealous i tued|

liberty of human beings to permit its reception in a criminal caseoas pf guik.

Id. at 781. Sinc&®use the Indiana Supreme Court has twice reaffirmed that bloodhoundhtyack
evidence is inadmissibleSee Bafford v. State516 N.E.2d 45, 491§d. 1987) (“It has long been
held in Indiana that tracking dog or ‘bloodhound evidence’ is ndicmiitly reliable to be
admitted into evidence.” (citinBuse 115 N.E. 778))Hill v. State 531 N.E.2d 1382, 1384 (Ind.
1989) (“[E]vidence of the result of thase of a tracking dog is not admissible.” (citBigafford,
516 N.E.2d 45))see also Hill531 N.E.2d at 1385 (“It flowa fortiori from th[e] rule [inRusé
that no satisfactory foundation for the admission of bloodéi@widence can be made. The rule
is based on upon the unobtainability of scientific and other infiwmavhich can furnish a
satisfactory basis or reason for admitting such evidence.”) (DeBiulelissenting) These cases,
however, were decided prior to Indiana’s adoption of theahaRules of Evidence in 1994.

The respadentdoes not argue that the Indiana Rules of Evidergarticularly Rule 702
governing expert testimoryundermine the reasoning or holdings Réiseand its progeny.
Instead, lhe responderdrgues thathese caseare simply distingishable from the instant case.
The States contendsat, unlike inRRuse Brafford, andHill, the bloodhound here “was not used to

prove the identity of [Ms. Behrman’s] killer, but to prove confisit] portions of the route [Ms.

Behrman] took on the daye died.” Filing No. 20 at 39As an initial matter, the bloodhound
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evidence was certainly used to prakatMr. Myerswas the perpetrator, at the very least because
it was used to show that Ms. Behrman rode north towardaise;had Ms. Behrman ridden south,
Mr. Myers had an alibi. But the Court understands the State to #rgtRuseand its progeny
only prevent bloodhound tracking evidence if the bloodhound is trackenglidged perpetrator
not, as here, the victimThis interpretation of these caseg00 narrow.

The Indiana Supreme Court Rusemade clear that bloodhound evidence generally was
inadmissible because it is unreliabl®eell5 N.E. at 781 (“We agree fully with the statement in
Brott v. Stat¢70 Neb.395, 97 N. W. 593, 63 L. R. A. 789], that the ‘conclusions of the bloodhound
are generally too unreliable to be accepted as evidence in either civil aratiases. .

The subsequent Indiana Supreme Court decissamglarly statedRusés holding in
categorical termsSeeHill, 531 N.E.2d at 1384 (“[E]vidence of the result of the use aickimg
dog is not admissible.’Brafford, 516 N.E.2d at 49 (“It has long been held in Indiana that tracking
dog or ‘bloodhound evidence’ is not sufficiently reliable to be itdthinto evidence.”). The
holdings of these cases amet thatbloodhound evidence is inadmissible when the bloodh@aund
tracking a perpetrator, but that bloodhound evidence is inadieissifogether écauseit is
unreliable. Cf. Hubbard v. State742 N.E.2d 919, 923 n.9 (Ind. 2001) (noting that the reason why
polygraph test results are being offered is irrelevant because théyrmeliable” regardless of
why they are offered).

The State next argues that even under the common law “the behavior alsamas been
held to be relevant and admissible evidence.” Filing No. 20 at 39 (aodjectses). But the three
caes on which the State reliese wholly inapplicable to thquestion of whether bloodhound
tracking evidence is admissible. FirstHnce v. State911 N.E.2d 716, 7201 (Ind. Ct. App.

2009) the court held that a dog’s loud screaming when hit witbltanwas sufficient evidence to
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convict the defendant of cruelty to animals. Secdétuss v. Lowe619 N.E.2d 911, 914 (Ind.
1993),was a negligencactionin which the Indiana Supreme Court discussed the standard of care
owed to invitees for preventing injury from a dog kept on the ptgpdihird, inNeufhoff v. State
708 N.E.2d 889, 891 (Ind. Ct. App. 1999), the Indiana Court of Appeals held tludiadler cause
affidavit that relied on the alerting of a drug sniffing dog wa$csently reliable toestablish
probable cause. Not only do these cases not spatdficallyto bloodhound tracking evidence,
but none of them even deal witlie admissibility of evidencat all The respondent’s reliance on
these cases is illustrative thie little assistance provided to the Court in analyzing this question of
Indiana law!®
This leaves the Coutd determine what rolRuseand its progeny play in determining the
admissibility of bloodhound evidence following the adoption of the Indiana Rulé&svinfence.
As noted by the Indiana Court of AppealsMyers I, these casewere decided prior to the
adoption of the Idiana Rules of Evidence in 1994 and thus are no losgg@tly binding
precedent.33 N.E.3d at 109%ee Albores v. Stgté3 N.E.3d 34, *6 (Ind. Ct. App. 2016) (noting
thatBrafford “was decided prior to the adoption of the Indiana Rules of Evidends aodonger
controlling’). But no Indiana court has decided whether or to what délgegeemain persuasive.
Mr. Myers contendshatRuseand its progeny continue to provide guidance even after the

adoption of the Rukeof Evidence. SeeFiling No. 33 at 59, 61. Specificallize suggestghat

18 The State relied on nearly the same arguments before the statempastion court. For example, the State argued
that Indiana “[d]ecisions since the adoption of the rule® lalowed such evidence to prove a route taken without
comment.” DA App. at 545 (citingfill v. State 773 N.E.2d 336, 339 (Ind. Ct. App. 2002)). But the Indiana Court
of Appeals decision iHill, much like the cases on which the respondent tediess has no bearing on the admissibility
of bloodhound evidence. The admissibility of bloodhound evidencaetaliscussed at all iill ; the Indiana Court

of Appeals merely mentioned that a bloodhound was utilizedht® the perpetrator and did moention, let alone
rely, on that fact agairSee Hil] 773 N.E.2d at 339. This is far from legal authority that Indiana cdut&"allowed”
bloodhound evidence to be admissible, as the issue was not evantguies addressed in the case. Most inapgrt
the state postonviction court was unconvinced, as it concluded that bloodhound egideimadmissible should
counsel object to itSeeDA App. at 752.
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previous common law decisions proviaéaseline for deciding whether bloodhound evidence is
reliable enough to pass through Rule 702¢lng No. 33at 61. Athough theMyers Il court did
not reach any ultimate conclusions regardidghssibility, it suggestedhat Rule 702 governs.
Rule 702provides:

(a) A witness who is qualified as an expert by knowledge, skKill, equs,

training, or education may testify in the form of annigm or otherwise if the

experts scientific, technical, or other specialized knowledge will hegttier of

fact to understand the evidence or to determine a fact in issue.

(b) Expert scientific testimony is admissible only if the coudastsfied that the
expert testimony rests upogliable scientific principles.

What roleRuseand its progenhave in determining whether Deputy Douthett’s testimony
rests on “reliable scientific principles” under Rule 702(lihes critical question presented by Mr.
Myers. Indiana courts haveot definitively decided the weight that should be given to common
law precedents following the enactment of the IndianagdlEvidence But significant guidance
is available. On one hand, the Indiana Supreme Court has noted ti@tRiiles of Evidence
generally supersedagateviously existing common laiv Specht v. Stater34 N.E.2d 239, 240
(Ind. 2000) see Mclintyre v. Statg17 N.E.2d 114, 121 (Ind. 1999) (suggesting that it is an open
guestion whether “common law decisions . . . survive the Indiana Rubé Evidence”)
Neverthelessindiana courts haveontinued to apply the common law when it is consistent with
the Rulesof Evidence andhere is“no reason to depart from the well established common law
rule.” Jackson v. Statg28 N.E.2d 147, 153 (Ind. 2000). Indeed, Indiana courts regularly look to
the common law for guidanaven when the Rules of Evidence now govern the analyae
Lafayette v. State917 N.E.2d 660, 6684 (Ind. 2009) (examing common law precedents
regarding Rule 404(b) and noting that the Indiana Supreme Court’sXamination of the rule

“largely tracked the common law of evidence.that had developed prior to our adoption of the
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Rules of Evidenc®; Jiosa v. State755 N.E.2d 605, 607 (In@001) (noting that when the Rule
of Evidence at issue does not specifically address the legal questieri99F cases are
instructive,” and concluding that “[tjhe common law presumptionnmeashanged by the adoption
of the Rules of Evidencg” Ealy v. State 685 N.E.2d1047, 1055 (Ind. 1997) Pfior to the
enactment of th¢indiana Rules of Evidencejve long held it proper for an expert to give an
opinion based upon an autopsy report prepared by another. We see no reasogetthett now),;

id. (finding support for an interpretation of a Rule of Evidence by noting thantirpretation is
“consistent withour own” common lay Grinstead v. State684 N.E.2d 482, 487 (Ind. 1997)
(considering pret994 cases to determine whether expert testimony regarding blood spatter was
admissible under Rule 702Notably, therespondentioes not cite, nor could the Court locate, a
single instance where @andiana court has held that lostandingcommon law precedents were
irrelevantmerely because dndiana Rule of Evidenceow governs the legal question when the
Ruleat issue did not explicitly undermine those precedents.

Given this, he Court follovs the same course here. The above precedents show that
Indiana courts regularly look to commonvlgrecedents when applying the Rules of Evidence.
Thus, in determining whether bloodhound evidence “restgl@ble scientific principlésunder
Rule 702(b), Indiana courts would likely continue to follow the deimation inRuseand its
progeny thattidoes not.

Finally, the one source to have addressed this question other than the statepiotbn
court in this cae concludedhatIndiana Rule of Evidence 7@Rd not change the inadmissibility
of bloodhound evidence establishedRinse The preminent Indianavidencetreatise written by

Judge Roért Miller explicitly addressethe issue of the admissibility of bloodhound evidence
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following the enactment of the Rules of EvidedgeJudge Miller concludes that bloodhound
tracking testimony is not “expert scientific testimony” under R@W2(13), but thaRuseand its
progeny nevertheless remain controlling lagarlier Indiana cases applied a ‘reliabilitg’st even

as to plainly na-scientific evidence.For example, tracking dog, or ‘bloodhouneyidence was
deemed insuffiently reliable for admissionNothing in Rule 702 appears to require a different
result” 13R. Miller, Ind. Prac., Indiana Evidence § 702.208 (4th @gting Hill, 531 N.E.2d at
1384;Brafford, 516 N.E.2d at 49).

The Court finds Jugke Miller’s position persuasiy@ot least becauseis consistent with
how Indiana courts have treated the admissibility of polygrapleerealboth before and after the
enactnent of the Indiana Rules of Evidenceong before the Indiana Rules of Evidence were
adopted, Indiana courts consistently deemed polygraph evidence ssddenbecause “the test is
not sufficiently accurate to permit its admission and the fear theylirgive undue weight to the
validity of a polygraph test. Hall v. State 514 N.E.2d 1265 (Ind. 1987). After the Indiana Rules
of Evidence were adopted, Indiana courts continued to exclude polygiidphae, often without
discussing the Indiana RuletEvidence generally or Rule 702 specificallyee Majors v. State
773 N.E.2d 231, 238 (Ind. 200Zray v. State758 N.E.2d 519, 522 (Ind. 2001). Indiana courts
follow this pattern even though a “polygraph examiner is an expenesat subject to the
requirements of Rules 403 and 7Q2ubbard v. State742 N.E.2d 919, 924 (Ind. 2001).

For all theforegoingreasonshad trial counsel objected to the bloodhound evidence that

objection would have been sustain€®dNot only is this the conclusion of the only state court in

19 The Indiana Supreme Court regularly relies on Judge Milleitieace treatiseSee, e.gMalenchik v. State928
N.E.2d 564, 574 (Ind. 2010%chultz v. Ford Motor Cp857 N.E.2d 977, 984 (Ind. 200®aly, 685 N.E.2d at 1051.

20 Mr. Myers argues in thalternative that even if the bloodhound evidence would not have xeedesl altogether,
trial counsel’s performance was deficient for failing to impeBeputy Douthett’s testimonySeeFiling No. 33 at
62-64. For example, there was evidence thairpga Deputy Douthett’s use of the bloodhound on June 6, 2000 (six
days after Ms. Behrman disappeared), law enforcement atteropied bther scent tracking dogs to help locate Ms.
Behrman, but they did not pick up her scent near where her bicysldowad. SeePCR Ex. 232 at 28. This
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this case to have addressed the issue, but all other legal sources aglthesguestion poinh

the same direction, albeit for different reasofnle respondent’s contention that trial counsel was
not deficient for failing to object to the bloodhound evidence becansobjection would have
been overruled does not provide a basis that could fwgymorted the Indiana Court Appeals’
conclusion.

In sum,trial counsefailed toconduct an unreasonable investigation into the bloodhound
evidence before deciding not to object to it. Had a reasonabldigates) been conducted, trial
counsel wold have realized that the bloodhound evidence did not support the Hbdany in
the mannehe thoughtand barely, if at all, supported,ityhich made it obviously worth excluding
given thatit completely underminetr. Myers’ alibi defense. The Indana Court of Appeals
unreasonably applie8tricklandandWigginsin concludingotherwise, and neither the state post
conviction court nor the respondent offers a justification that wikercould have supported the
Indiana Court ofAppeals’decision. The Court will therefore consider this instance of deficient

performance in the prejudice analysis below.

significantly undermines evidence that during a later bloodhoeaictis—after the scent has further dissipatetie
bloodhound was able to pick up Ms. Behrman’s scent at that location.

Moreover, although Deputy Douthetstidied that he attempted to track Ms. Behrman’s scent along theesoutiute
but there were no “strong” scent trails, Trial Tr. 986, Agent Dunniexbtid the grand jury that Deputy Douthett told
him Samantha picked up Ms. Behrman’s scent on the emutbute. SeeGJ Tr. 1337. The jury did not hear this
evidence, or any of the other bases on which Deputy Douthett’s testimaldynave been undermine®eeFiling

No. 33 at 664. Although the Court need not reach this issue, there is sagrtiéividence trial counsel could have
used to undermine the trustworthiness of the bloodhound tracking jee&sriDeputy Douthetsee, e.g.Filing No.

33 at 6264, but trial counsel entirely failed to do so. Had the Court noluded that an objectiom the bloodhound
evidence would have been sustained, this would have beeneamatite basis to conclude that trial counsel’s
performance regarding the bloodhound evidence was deficient.
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6. Failure to Impeach Ms. Swaffard

Mr. Myers arguesrial counsel provided deficient performance by faiiogmpeach Betty
Swalffards testimony. The Indiana Court of Appeals summarized $Mgaffards testimony
during direct and crossexamination as follows:

Swaffard, Myers’ maternal grandmother, testified to certain statements dMyer
made to her following Behrmastisappearance. Specifically, Swaffard testified
that on June 27, 2000, the date RBWe Crussen interviewellyers’ parents,
Myers called Swaffard and asked to borrow money. Swaffard told dvthat he

would have to come to her house to pick up the moarey,he said he could not
come because there were road blocks up on Maple Grove Road, and he did not want
to go out beaase he was a suspect in Behrman’s disappearance. Swaffard testified
further that in November 2004, Myers called her and asked her taafeerkhis
daughter because he needed some time alone to think. Swaffard asked what was on
his mind, and Myers said, “Grandmaydu just knew the things that I've got on

my mind . . . [l]f the auttorities knew it, 1t be in prison for the rest of myd.”

Trial Transcriptat 1833. Myers stated further that his father had known it and “took

it to the grave with him.1d. Later that evening, when Myers dragaphis daughter

off at Swaffards house, he had tears in his eyassaid, “Grandma, | wish | vga't

a bad person. | wish | hadrdone these bad thingdd. at 1833-34. On cross
examination, trial counsel asked Swaffard only two questions,diathich were
apparently intended to establish that Swaffard had developed an unwinsd!
relationshp with Detective Lang. First, counsel asked Swaffard whether she knew
Detective Lang’s telephone number, and she responded affirmatietypnd,
counsel asked what Detective Lang’s phone number was, and Swaffard began to
answer but was interrupted by an objection from the State. The tridlscstained

the objection, and trial counsel declined to cressmine Swaffard further.

Myers II, 33 N.E.3d at 1100.

Mr. Myers argues that trial counsel had angrleunds orwhich to impeach MsSwaffard
and it wasdeficient performance not to do so. Specifically, Mr. Myers tgoia the fact that
Detective Lang began recording Mdwaffards phone calls with her consent lete April and
May 2005. PCR Tr. 11987, 1259 During these cals-which trial counsel liened tobefore
trial, id. at 582—Mr. Myers repeatedly and adamantly deniedolvementin Ms. Behrman'’s
murder,PCR Ex. 101A at 2R7. These denials, Mr. Myers contends, would have impeached Ms.

Swafford’s testimony regarding Mr. Myerd=iling No. 9 at 3836; Filing No. 33 at 6467.
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Patrick Baker was questioned regarding his strategy with respect t&Gwiadfards
testimonyduring thepostconviction hearing. He testifigtlat Ms.Swaffardhad“very damaging
evidence and it was probably the most challenging explanation ointle #&ial and | think
probably remains the most challenging explanation as to how angsiaowlild start a murder case
against her grandsdn.PCR Tr. 584 “[B]ased upon that,” Patrick Baker explained, “and based
upon the questioning . . . of . . . Mr. Sonnega . . . we wanted to askrlgdew questions, if any
at all.” Id. Patrick Baker explained furthehat Ms.Swaffards “presentation was very credible
SO it wasn't just her testimonyt was her presentation and . . . her demeandr .t 585. In sum,
his strategy was “to get her off the stand . . . because the longer she ovasteefury, we felt,
the more damaging it could beld. at 584.

The Indiana Court of Appeals rejectstl. Myers’ allegation of deficient performance
Myers ll, reasoning that “[t}is is the sort of secorguessing of trial strategy in which we will not
engage on appeal. ‘It is well settled that the nature and extent ofextassnation is a matter of
strakegy delegated to trial counseWlyers has not establisti¢hat a strategy ofrhiting the jury’s
exposure to Swaffard'testimony and denying her the opportunity to elaborate further thigleo
outside the wide range of constitutionally competent assistaridgérs II, 33 N.E.3d at 1101
(citation omitted)

Mr. Myers contends that this was an unreasonable applicati®tnicklands performance
prong. Specifically, he argues that “[t]he state court’s assumption thasebsipresentation was
adequate, without any assessment of whether counsel's condutijplia demonstrated
reasonable professional judgment” was unreasonable. Filing Nat &367 (quotingWiggins

539 U.S. at 528). Mr. Myers further argues that “if no reason eanrbe given for a tactic, the
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label “tactic” will not prevent it frontbeing used as evidence of ineffective assistance of counsel.”
Id. at 66 (quotingMiller v. Anderson 255 F.3d 455, 458 (7th Cir. 2001)).

As an initial mattertherewas a strategic reason given by trial counsel for essentially
declining to cross examanMs. Swalffard—namely, that her evidence, presentation, and demeanor
were extremely damaging to Mr. Myers and thus trial counsel wantexflibe stand as quickly
as possible. SeePCR Tr. 58485. The Indiana Court of Appeals recognized trial counsel’s
testimony and creditettial counsel’sstrategy regarding crogxamination SeeMyers 1, 33
N.E.3d at 110@1.

Furthermore Mr. Myers is incorrect that the Indiana Court of Appeals faileéidsess
“whethercounsel’'s conduct[] ‘actually demonstrated reasonable professimmahent” Filing
No. 33 at 6657 (quotingWiggins 539 U.S. at 528). Again, trial counsel explained his strategy
behind failing to crosexamine Ms. Swaffard. And one premise of this stratetpat Ms.
Swaffard’s tstimony was extremely damaging evidence for Mr. Myessundoubtedly true.

The Supreme Court made clearStricklandthat “strategic choices made after thorough
investigation of law and facts relevant to plausible ogtiee virtually unchallengeablef.]
Strickland 466 U.S. at 6991; see Jansen884 F.3d at 656"(Generally when an attorney
articulates a strategic reason for a decision, the court defers to that"cljoieeion and quotation
marks omitted) And “decidingwhat questions to askpaosecution witness on creegamnation
is a matter of strategyPeterson v. Doumar51 F.3d 524, 531 (7th Cir. 2014) (citation and
guotation marks omitted). These principles precisely what the Indiana Court of Appeals
recognized and applied when concluding that trial counsel's peaifaze was not deficient.

Moreover, unlike with other allegations of deficient performamde, Myers raises no

issue over whether trial counsel sufficiently investigated padeantpeachment evidence for Ms.
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Swaffard before choosing this strategyThis is likely becaus®atrick Baker testified that he
reviewedthe recorded conversations between Mr. Myers and Ms. Swaffard. He siequigd
that it was better to end Ms. Swaffardsstimony as quickly as possibl@after two brief
guestions—rather than delve into this or any other evidence. Given that thesealegation that
trial counsel's investigatiomto Ms. Swaffardwas deficient—trial counsel's testimony that he
reviewed those calls went undisputettial coursel's strategic decision is “virtually
unchallengable,Strickland 466 U.S. at 691. This is the conclusion reached by the Indiana Court
of Appeals, and it was not an unreasonable applicati&trckland

Accordingly, Mr. Myers has not shown thatl counsel's performance was deficient for
failing to sufficiently crossexamine Ms. Swaffard.

7. Failure to Object to Improper Religious Vouching for Ms. Swaffard

Mr. Myers argues that trial counsel provided deficient performandailbyg to object to
allegedimproper religious vouching for M&waffards credibility by the State. Specifically, Mr.
Myers contends thatwvithout objection, the StateeganMs. Swaffards testimony with the fact
that she engages in Bible study and is a lay counselor at her churdteayaliting closingthe
State referenced M&waffards religious convictions to bolster the credibility of her testiymo
For example, the Statggued during closing that “with great prayer . . . [Bwaffard did come
forward,” Trial Tr. 2747, andat the conclusion of closing, “[tjhanks to BetBwaffardand her
courage and her strength and the grace of God she came forward and tthid tril,” id. at
2827.

The Indiana Court of Appeals addressed this issue on the mektgens 1, concluding
that trial counsel’'s failure to object was not deficient pertoroe and, even if it was, Mr. Myers

was not prejudiced by itSee Myers [I33 N.E.8l at 110103. The Court need nabnsiderthe
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Indiana Court ofAppeals’ discussion oforejudice, however, because its performance analysis
forecloses this claim.

The Indiana Court of Appeals recognized that Indiana Riutevidence610 provides that
“[e]vidence of a witness’s religious beliefs or opinions is not aglbésto attack or support the
witness’s credibility.” After analyzing the alleged improper religious bolstering by thee Sth
at 110102, the Indiana Court of Appeals held that it “cannot concludevaftfards testimony
concerning her religiousvolvement constitutes vouching, religious or otherwigk,at 1102. It
continued: “Although the relevance of Swaffardeligious ivolvement is certainly questionable
. . ., her testimony contained no express or implied assertion that sheona®mess likely to
tell the truth due to her religious beliefShus, Myers has not established a reasonable probability
that an objection this basis would have been sustaihdd.

Whetheran objection undeRule 616—or any other Indiana Rule ofielence—would be
sustained is purely a question of state Iais Court cannot secorgliess that determination, as
“it is not the provincef a federal habeas court to reexamine statet determinations on state
law questions.”Wilson 131 S. Ct. al6 (citation and quotatiomarks omitted)see Miller 820
F.3d at277 (“A federal court cannot disagree with a state court’s resolution i3sae of state
law.”). Thus “although claims of ineffective assistance of coumsel be premised on an
attorneys failure to raise statew issuesfederal courts reviewing st claims must defer to state
court precedent concerning the questions dédtav underlying the defendastineffectiveness
claim” Shaw v. Wilson721 F.3d 908, 914 (7th Cir. 2013) (citations omittedeHarper v.
Brown, 865 F.3d 857, 859 (7th CR017) (holding that a habeas petitioner’'s argument was really

an attack on a state court’s resolution of a question of state law @éedbedhin its analysis of a
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Stricklandclaim, and that federal courts are not empowered to review suchomsestistatdaw
under § 2254).

Since this Court must accept thimdiana Court ofAppeals’ determination that any
objection to the alleged improper vouching would not have been =dtdir. Myerscannot
establish that his trial counsel’s performance was deficientisiréspect. This is because f{i]
evidence admitted without objection is, in fact, admissible, fdaéng to object to [that] evidece
cannot be a professionallywreasonablaction.” Jones v. Brown756 F.3d 1000, 1009 (7th Cir.
2014) (citationand quotation marks omittedjjpugh 272 F.3cat 898 (“An ineffective assistance
claim based on a failure to object is tied to the admissibilithe@tinderlying evidence. If evidence
admitted without objection was admissible, then the complained of datistot prongs of the
Stricklandtest][.]").

In sum, this Court must accept tineliana Court oAppeals’conclusion that any objection
to the alleged improper vouching would not have baetamed, and it cannot be deficient
performance to not raise an objection tivauld have been overruledAccordingly, Mr. Myers
has failed to show that trial counsel rendered deficient perfarenay failing to object to alleged
improper religious vouahg for Ms. Swaffards credibility.

8. Failure to Impeach Carly Goodman

Carly Goodman was a senim high school and Mr. Myergjirlfriend from late 1999 to
through early 2000. She testified during trial that, among othersthvnigile they were dating
Mr. Myers took her to the very location in the woods where Ms. Behsmamains were found
in 2003. Mr. Myers argueshattrial counsel provided deficient performance by failing to impeach
Ms. Goodman’s testimony regarding her identification of the looain which Ms. Behrman’s

remains were found as a location Mr. Myers had previously taken hercortiendsthat Ms.
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Goodman peviously made inconsistent statements albantidentification of the site, and trial
counsel should have used these inconsistent statements to impetsstitneny.

The Indiana Court of Appeals Myers Ilsummarized the factual background of this claim
as follows:

Goodman testified that one night in March 2000, Myers, herhbgfriend, took

her for a long car ride through Gosport to a wooded area, where he parked in a

“clearance” surrounded by a woodecka Trial Transcriptat 1899. Goodman

testified that after Myers stopped the car, the couple argued and that sheawlas af

and wanted to go home. Goodman testified further that in Febru@906f she

went for a drive with Detective Lang to identify places that Myers akert her

during their relationship. She recognized one place as the wooded area where she

and Myers had argued in March 2000. Tias the same area where Behrman’

remainswere discovered in 2003.

Myers II, 33 N.E.3d afl103.

Mr. Myers’ claim focuses on the failure to impeach Ms. Goodman'’s iderntdicaf the
site. Ms. Goodman testified at trial that during a drive with Mr. Myers h&guhm a clearance
that was complete surrounded by woods. Trial Tr. 189900. She was thesmown Exhibit 12,
which was a picture of where Ms. Behrman'’s remains were folthdShe stated she recognized
the place, and when asked by the State what she recognized about it, she"[tpdiEs where
[Mr. Myers] took me.” Id. at 1900.

Patrick Baker conducted a brief creegamination of Ms. Goodman, focusing on her
ability to identifythe clearance in Exhibit 12 as the specific clearing to which Mr. Myekso
He asked her how she could “differentiate that clearance from any other cl@aréhcat 1906.
She responded that “it’'s just what looks familiar to méd? WhenPatrick Baker next asked,

“[bjut . . . that could be anywhere, corrécshe responded, “yes.’|ld. Crossexamination

concluded shortly thereafter following a few questions regarcmgvell Ms. Goodman knows
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Detective Lang and how familiar she is with the woodedsarear Bloomington See idat 1906
07.

Mr. Myers argues that trigbunsel should have impeached Ms. Goodman’s testimony that
she recognized the exact place Ms. Behrma@rsainswere found via allegedly inconsistent
statements she made to Detective Lang. Specifically, Mr. Myers coritertd3etective Lang’s
grand jurytestimony was that Ms. Goodman “dwdt say that cuaway wasthe oneto which
Myers took her, but could only say it weisilar toit.” Filing No. 33 at 70.

Patrick Baker testified during the pesinviction hearing regarding his strategy with
respect to Ms. Goodman’s testimortye stated that his strategy from the outset was to “minimize”
her testimony because she “had a lot of information, 404(b) eviderateretiarded domestic
battery situations” with Mr. Myers, “regarded her being heldresgdner will in a trailer, | think,
for three or four days without any clothes,” and “protective ortte&tsshe had filed against [Mr.
Myers], all of which . . [the trial judge]had . . . ruled in our favor but we did not want her bringing
any of thosessues up.” PCR Tr. 58Ratrick Bakemwas then asked whether he had any plans to
undermine her testimony with any prior inconsistent statemenésresponded that he did not
“know specifically,” but that he also had to “judge the witnesses gscfabne up and . . . the
demeanor and the fear . . . on her face was so evident, | think that wisatategjies we may have
had or contemplated were changed at that moment based upon her appareld. f@ab32.

The Indiana Court of Appeals addresseslfgarformance prong on the meritdMgers |l.

It first acknowledgd Patrick Baker’s testimony at the pasinviction hearing discussed above,
thenreasonedhat trial counsel’ performance was not deficient:

Myers dismisses trial counsglexplanation ohis strategy as unreasonable. He

asserts that counsel could have cassmined Goodman concerning her prior

statements made to Detective Lang at the time she identified the diwutwit
eliciting or opening the door to preju@itand inadmissible testmmy . . . . We
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will not engage in this sort oésondguessing of trial counsal'strategic decisions

concerning the nature and scope of cr@samination. Myers has not abtished

that his trial counsed’ strategy was unreasonable; to the contrary, it was quite

reasonable for @l counsel to minimize the jury’s exposure to Goodmmd@arful

demeanor and avoid any inadvertent mention of highly prejudiciahaddhissible
evidence by limiting the scope and duration of his eessnination, while
simultaneously eliciting testimony casting doubt on the reliability lodr
identification of the area.

Myers Il, 33 N.E.3d at 11084.

Mr. Myers contends the Indiana CourtAyfpeals’resolution of the grformance prong
constitutes amnreasonable application Sfrickland His primary argument is thétere“was no
reason to believe that impeaching Goodman with her prior inconsssééements to Lang would
have elicited prohibited 404(b) evidence,” as the trial court wadamity prohibiting such
evidence from being admitted. Filing No. 33 at 71. Moreover, Mr. Mgersends thatrial
counsel‘did cross examine Goodman, in an attempt to show her identificatiompésusible in
light of the lack of distinguishing features big particular area of the woodsld. (citing Trial
Tr. 190507). This shows, says Mr. Myers, that “the state court’s theory isl lmasa ‘posthoc
rationalization of counsel's conduct [rather] than an accurate desorigtio[counsel’s]
deliberations’ 1d. (first alteration in original{quotingWiggins 539 U.S. at 5227).

As an initial matter, while Mr. Myers addresses the concern aboungiskile 404(b)
testimony from Ms. Goodman, he fails to explain how trial selis concern about Ms.
Goodman'’s fearful demeanor did not provide a reasonable stratsgfication to limit her cross
examination. After all, Patrick Baker explainguaring the postonviction hearingthat whatever
strategies we may have had or contemplated were changeag[dls. Goodman’s testimony]

based upon her apparent fear.” PCR Tr. 582. The state courts atbeptedtimony and Mr.

Myers does not dispute As noted above, “[gherally when an attorney articulates a strategic
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reason for a decision, the codefers to that choice.’Jansen 884 F.3d at 656g(0oting United
Staes v. Cieslowsk#410 F.3d 353, 360 (7th Cir. 2005)

Given this strategy, MiMyers’ positionfails for essentially the same reasons his claim
regarding his trial counsel's allegedlime to sufficiently crosexamine Ms. Swaffard dig
namely, that “drategic choices made after thorough investigation of law and fa@&vant to
plausible optioa are virtually unchallengeable[.]Strickland 466 U.S. at 69@1; see Bryant v.
Brown 873 F.3d 988, 996 (7th Cir. 201(uotingJones v. Butler778 F.3d 575, 584 (7th Cir.
2015)(“A ‘decision not to impeach a particular witness is normally considestgtegic choice
within the discretion of counsé&l). This is precisely the path eéhindiana Court of Appeals
followed when it concluded that it would n@etondguess|] . . . trial counsel'strategic decisions
concerning the nature and scapfecrossexamination,” especially given that it is a reasonable
strategy to “minimize the juty exposure to Goodmanfearful demeandr Myers II, 33 N.E.3d
at 1104.

Mr. Myers resists this conclusion by arguing that the profferedesgty is meely a post
hoc rationalizatiorfor trial counsel’s decisions But Patrick Baker testified that his strategy
developed at the very time Ms. Goodman washe stand because thaas when he could observe
her demeanor and consider its impact on the jury. Moreover, {betigb evidence at least
partially corroborateshat this wasPatrick Baker’s asserted strategythe time During cross
examination, & briefly attempted to undermine the reliability of Ms. Goodman’stifiigation of
the clearance and weathersuccessful in doing sdseeTrial Tr. 1906 (Ms. Goodmaresponding
“yes” when Patrick Baker asked if the State’s picture of the clearance “oealdylivhere”). He
then asked only a few more questiesibe entirety of crosexamination spans less than two full

transcript pages-before concluding his crogexamiration. Such a briefrossexaminatior—after
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at least partially undermining her identification of the cleararmka witness that both parties
agree was important is consistent with Patrick Baker’'s testimony that) ¢ls. Goodman’s
fearful demeanor, héhanged what strategy he previously had in the moment and instesdtcho
expose the jury to her fearful demeanor as little as possible.

In sum,even though Mr. Myers now argues trial counsel should have dongaonarpeach
Ms. Goodman’s testimony, thediana Court of Appeals reasonably appligttickland in
concluding thatrial counsel’'sstrategyis “virtually unchallengeablg Strickland 466 U.S. at 690
91, under these circumstances

9. Failure to Object to Carly Goodman’s Testimony under Rule 404(b)

Mr. Myers argues thatrial counselprovided deficient performance bgiling to object
underindianaRule of Evidence404(b) to certain testimony by Ms. GoodmaBenerally, Rule
404(b) prohibits admission of “a crime, wrong, or other actto.prove a person’s character in
order to show that on a particular occasion the person acted in accordante withracter.”

Prior to trial, the partieand the trial judgéliscussed at some length N#yers’ motionin
limine to exclude Rule 404(b@videncethat mayhave beeradmitted through Ms. Goodman’s
testimony SeeTrial Tr. 352-75. The trial court granted motioimslimine with respect to several
categories of evidence Ms. Goodman might offer. For example,idhedurt prohibited ay
reference to twgrotective ordes Ms. Goodmarhadsought against Mr. Myerand the reasons
shehadsought those protective ordersl. a 36364. The trial court also excluded any evidence
from the State that Mr. Myers would make Ms. Goodman strip nakbt itrailer and take her
clothing as a means to control héd. at 375.

EarlyduringMs. Goodman'’s testimony, trial counsel raisegteral objections because the

State’s operended questions risked Ms. Goodman straying into forbidden testin®ewy.id.at
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188386. The trial court warned the State during a bench conference thaatbis §testions
were “leaving it wide open for héo start talkingabout . . . protective order stuff,” and reminded
the Stateo “not go there.” Id. at 1886. Trial counsel continued toaisenumerous objections,
some of which were sustaine8ee, e.gid. at 188791.

Mr. Myers argues thaeven though trial counsel objected to many of the State’s questions,
trial counsel failed to object to damaging Rule 404(b) testimomgcifically, Mr. Myers points
to the following sequensaluring the State’s questioning of Ms. Goodman:

Q. What did ypu do [during the ride with Mr. Myers]?
| asked for him to take me home.
Did he take you home?
No.

How'd you feel?

> O » O »

Scared.

Q. And when you parked the car in the clearance, was this a romantic . . .
romantic type of . ..

PATRICK BAKER: Objection to leading.

THE COURT: Sustained.

MR. SONNEGA: Okay. Rephrase.
Q. What did you and the Defendant do when he parked his car . . .

PATRICK BAKER: Objection, Judge, to relevance.

THE COURT: Overruled.

A. We argued.
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Q. Did you kisshim?

A No.

Q. Did you want to go home?

A Yes.

Q. Were you scared?

A. Yes.

Q. How long did you spend at that location?

It's hard to say. Maybe a half an hour, 45 minutes.

Trial Tr. 1893, 1899-190, 1901

Mr. Myers argues that trial counsel should have object#uketéoregoing questionsder
Rule 404(b) because they were unrelated to the purpose of Ms. Gosteséimony—that is, to
show Mr. Myers had knowledge of the location where Ms. Behrman’s remaresoundsee id.
at 36 7—and were prejudicial. They weespeciallyprejudicial, says Mr. Myergonsideringhat
evidence that Ms. Behrman was raped (which is discussed furthex)bels improperly
presented to the jury'After hearing reference to a rape at the same location,” Mr. Myers centend
“the jury was left to wonder if Goodman had also been rapedifigiNo. 9 at 39.

The Indiana Court of Appeals addressed this claim on the nmektgers Il. As an initial
matter, it concluded that tlE@gument was waived because it was not fully developed:

Myers also argues that his trial counsel were ineffective for dgatiinobject to

Goodmans description oMyers’ behavior during the March000 car trip, which

he calls prejudicial 4@(b) testimony.’ Appellant’s Brief a46. Myers does not,
however, cite the applicable language of Indiana Evidence Rule 404(hke

21 Ostensibly to show that objections to the latter questions waud been sustained, Mr. Myers asserts that “[a]
relevance objection about whether the trip to the woods evaantic was sustained.” Filing No. 9 at 39. But the
objection in question was not for relevance, but for lead8egTrial Tr. 1899. In factwhen the State rephrased the
guestion, trial counsel’s relevance objection was overrubes id.
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any attempt to apply itAccordingly, this argument is waived for lackcogency.

See Davis v. Stgt@35 N.E.2d 1102, 1113 (In@t. App. 2005) (explaining that

“[a] party waives an issue where the party fails to develop a cogamnhang or

provide adequateitation to authority and portions of the recordfans. denied
Myers Il, 33 N.E.3d at 110966.

The responderiirst argues thathe Indiana Court oAppeals’finding of waiver constitutes
an independent and adequate state law basis for denying thism&kingthis claim procedurally
defaulted.SeeFiling No. 20at 4647. The respondent is correct that one type of procedural default
occurs when the state court decides a federal claim on an independerdquatedtate law basis.
See Walker v. Martir562 U.S. 307, 315 (201(quotingBeard v. Kindley558 U.S. 53, 55 (200p0)
(“A federal habeas court will not review a claim rejected by a state iEthet decision of [the
state] court rests on a state law ground that is independentfefithhal question and adequate to
support the judgmerni).

Mr. Myers resists this conclusion, arguing thatliiiiana Court oAppeals’invocation of
waiver is not an “adequate” procedural ruling. He points out thaViiyers’ appellate brief clearly
invoked Rule 404(b), pointed to the allegedly inappropriate questimhsestimony in the record,
cited another state case that analyzeg RQ#(b) evidence, and discusseuy this evidence was
prejudicial. SeeFiling No. 33 at 76.

Although Mr. Myers did not quote the language of Rule 40#(k)is postconviction
apellate brief he clearly invoked the rule as the basis for this claim of ineféeassistanceSee
Filing No. 2014 at 56(“Counsel’s failue to object to prejudicial 4Q8) testimony was ineffective
assistancé). He also attempted to apply ity hisbrief, heexplicitly arguedthat Ms. Goodman’s
testimony was admitted over trial counsel’'s-pral objection under the latter portion of Rule

404(b) “to show knowledge of the crime scené,(citing Trial Tr. 367), and whether she “wanted

to go homepr was scared was not relevant for that purpade,”
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Given this, it is a close question as to whether the Indiana Colppafalsrelied upon an
independent and adequate state law groBek Crockett v. ButleBO7 F.3d 160, 167 (7th Cir.
2015) (holding that a state rule may be inadequate if it is appligdetjuently, unexpectedly, or
freakishly’ (quotingPrihoda v. McCaughtry910 F.2d 1379, 1383 (7th Cir. 19R0But it is not
one the Court must ultimatg answer as the Indiana Court of Appeals went on to address the
merits of Mr. Myers’ claim. The Court will therefore bypass this more difficult quesod
procedural default, as MKMyers’ claim must be denied on the merits. See Washington v.
Boughton 884 F.3d 692, 698 (7th Cir. 2018)R@ather than work our way through the maze of
these procedural arguments, however, we think it best to cut to the oakeng [the petitioner’s]

due process claim on the mefiissee also Brown v. Watters99 F.3d602, 610 (7th Cir. 2010)

The Indiana Court of Appeablso addressed MrMyers’ claim on the merits. After
detailing the evidence set forth above, the Indiana Court of Appestisdjected Mr.Myers’
contention that Ms. Goodman’s testimony, considered in conjunciibh Dr. Radentz’s
testimonythat Ms. Behrman had been rapledt, an impression that Ms. Goodman had also been
raped. See Myers |I33 N.E.3d at 1106 (“Nothing about Goodnsatestimony implied that she
had been rap€t. It then went on to explain why any objection under Rule 404(b)dvwat have
been sustained amay:

In any event, it is apparent that the testimony was admitted toteabWyers was
familiar with the area in which Behrmantemains were discovered and to explain
why Goodman was still able to remember the location so vividly sexesied later,

ard not to establish that Myers had a propensity to commit murder oothay
crime. Thus, the testimony did not violate Evidence Rule 404(b), ands\igants

to no danger of unfair prejudice aside from his unpersuasive argunagrihé¢h
testimony left thgury with the impression that Goodman had been rapee.
Embry v. State923 N.E.2d 1, 9 (IndCt. App.2010) (explaining that “[ijn assessing
the admissibility of 404(b) evidence a trial court must (1) deterntivat the
evidence of other crimes, wrongs acts is relevant to a matter at issue other than
the defendang propensity to commit the charged act and (2) balance the probative
value of the evidence against its prejudicial effect pursuant tonkdizidence
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Rule 403”) trans. denied Thus, Myers has not established a reasonable probability

that an objection on the basis of Evidence Rule 404(b) would have be@nexst

and he is consequently unable to show that counsel performeié oldfiby failing

to object on that basis.

Myers Il, 33 N.E3d at 1106.

In short, the Indiana Court of Appeals held that the proposeddRd(®) objection would
not have been sustained. As discussed above, whether an unmadeagyidbrection would
have been sustained under the Indiana Rules of Evidepoeely a question of state law. This
Court cannot seconguess that determination, as “it is not the province of a federahf@abert
to reexamine stateourt determinations on stalew questions.”Wilson 131 S. Ct. at 1&oting
Estellev. McGuire 502 U.S. 62, 67 (1991 )3eealso Miller, 820 F.3d at 27 Shaw 721 F.3d at
914.

Since this Court must accept tineliana Court oAppeals’determination that the proposed
Rule 404(b) objections would not have been sustained, Mr. Mgensotestablish that his trial
counsel's performance was deficient in this respect. This is ®ec$ilf evidence admitted
without objection is, in fact, admissible, then failirg dbject to [that] evidece cannot be a
professionallyunreasonablaction.” Jones 756 F.3d at 1@8-09 (quotingHough v. Andersqr272
F.3d 878, 898 (7th Cir. 2001)

Accordingly, Mr. Myers has failed to show that trial counsel esed deficient

performance by failing to object to certain of Ms. Goodman’smesty under Ruld04(b).

10. Failure to Object to Testimony that Ms. Behrman was Raped

Mr. Myers argues trial counsptovided deficient performance by failing tbject under
Indiana Rule of Evidencé03to Dr. Radentz’s testimony that Ms. Behrman was raped before she
was murdered. Dr. Radentz is a forensic pathologist who testified exgart witnesgor the

Stateduring trial. SeeTrial Tr. 141361. Among other things, he testified that the cauddsf
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Behrman’s death was a “contact shotgun wound to the back of the fkaat,”1420, that Ms.
Behrman was killed at the sitghereher remains were locatedi,. at 1423that she was raped
prior to being killed,id. at 1423 and that of the bones thatvere remaining (ncsoft tissue
remained), there was no evidence of stabbing, being struck by a vehiotbeptraumaid. at
1425, 1450.

At issue here is Dr. Radentz’s testimony that Ms. Behrman was rapetbdr&ng killed
describing this as a lassic scenario . . . of a rape homicidéd: at 1423. Trial counseldid not
object to this or any of Dr. Radentz’s other rape testimony, whichscussed in more detail in
the prejudice analysis below.

Whether Rule 403 should have precluded the admissithe ef’idence that Ms. Behrman
was raped was first addressedly Indiana Court of Appeals on direct appediiyers t

Myers was not charged with rape. At trial, forensic pathologistt@epHen Radentz

nevertheless testified that the circumstance®suding the disposal of Behrman’

remains suggested the classsenario for a rapeomicide. The court subsequently
submitted Jury Question 84 without objection to Dr. Radentz, which askeut,

“Do you believe the body was raped before being shot?”, to whicliR&itentz

answered, “Yes.” Tr. p. 1454. During follemp crossexamination, Dr. Radentz

admitted there was no physical evidence to support such an assertiong Dur
additional redirect examination, however, he testified based upon his trainthg an
experience that due to the facts that Behrsaemains weréound in a remote

area, without clothing, and with a “depersonalizing” shotgun woaitidet back of

the head, Behrmasi'case was a “rape homicide until proven otherwise.” Tr. p.

1460.Although Myers specificallghallenges on appeal the cosrsubnssion of

Question 84 to Dr. Radentz, defense counsel did not object to JuryoQueét

which, but for a claim of fundamental error, waives the issuerMglso @ims,

however, that [all of] Dr. Radentz’s references to rape constituted merdal

errar.

Myers | 887 N.E.2d at 186.

Although the Indiana Court of AppeatsMyers Iconcluded that Dr. Radentz’s testimony

did not violate Rule 702, it determined that it did violate Rule 403, which steeYt]he court

may exclude relevamvidence if its probative value is substalhtiautweighed by a danger of .
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unfair prejudic€. The Indiana Court of Appeals reasonéed/ith respect to thprobative value of
Dr. Radentz’s testimony, an essential element of rape is penetratiorater how slightBecause
none of Behrmar soft tissue remained, there was no physical evidence to suppoepthe
determination.In addition,Myers was not charged with rap&/e agree that the rape testimony
was more prejudicial than probativeMyersl, 887 N.E2d at 18687.

Having determined that the rape testimony should have been exchdksdRule 403the
Indiana Court of Appals turned to whether it “constituted fundamental error,” whecjuires a
showing that the error is “so prejudici@ the rights of the defendant as to make a fair trial
impossible” See d. at 187(quotingMyers v. State718 N.E.2d 783, 790 (Ind. Ct. App. 1999)
(“In determining whether an alleged error rendered a judicial proceeding weanust consider
whether the resulting harm or potential for harm is substantial.0dle tb the totality of the
circumstances and decide whether the error had a substantial influenabeipotcomé). The
Indiana Court of Appeals concluded the error did not amouftintbamental error and therefore
denied relief. See id.

During postconviction proceedings, Mr. Myers argued that his counsel was inedféat
failing to object to testimony regarding rape. The Indiana Cdulppeals inMyers Il denied
this claim onthe prejudice prong dbtrickland without addressing trial counsel's performance.
See Myers |I33 N.E.3d at 11067. This Court must therefore review trial counsel’s performance
de novo SeePorter, 558 U.Sat 38; Rompilla 545 U.S. at 390.

As aninitial matter,the respondeifst argument regarding this claim is at best confusing.
The respondent first asserts that the Indiana Court of Appedyers 1l “held that the [rape]
testimony should have been objected to.” Filing No. 20 at 49. BuWyers Il court did not

assess trial counsel’'s performandeciding only that Mr. Myera/as not prejudiced33 N.E.2d
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at 110607. Although this at first appears to be a concession that trial coupsefta@mance was
deficient, the respondent then goesmargue that the lack of objection was part of trial counsel's
strategy. Specifically, the respondent argues that trial copogebdsefully did not object to Dr.
Radentz’s opinion because, given that there\masphysicakvidencendicating that Myers had
killed Jill [Behrmar),” it allowed Mr. Myers “to argue that someone had moved the body from
Salt Creek,” which “suitetlyers’ Owings theory very well.”Filing No. 20 at 49.

There are multiple problems with this line of reasoning, to the etkte@ourt can correctly
discern the respondent’s position. First, the notion that Dr. Rasiéastimony generally was
helpful to Mr.Myers’theory that Ms. Owings, or perhaps othemay have movetfls. Behrman’s
body from Salt Creek to where it was eventually foundneorrect Dr. Radentz testified
repeatedly that he did not believe that Ms. Behrman was killed elsewheherabddy moved.
See, e.g.Trial Tr. 1417 (stating thatenhad never seen a deceased person’s body moved and then
shot);id. at 142324 (explaining at length why in his expert opinion Ms. Behrman whkesllat
the location her remains were foynd

Secondand more importantt appears that the respondsrargumentthat Dr. Radentz’s
testimony could have been helpful to Mr. Myerand thus it may have been strategic not to object
to it—is based ornthe entirety of Dr. Radentz’s opinion testimony, not the spe@petestimony
at issue here. Whatever assistance Dr. Radentz’s testipemeyallyprovided for Mr.Myers’
theory that Ms. Behrman’s body wamved—which, as noted, is likely norehis testimony that
Ms. Behrman was rapembuld have beenbjected towithout impacting the purportedly helpful
testimony rgarding whethethe body was movedin other words, Dr. Radentz’s testimony that
there was no physical evidence connecting Mr. Myers to the crime scene ceulibba admitted

even if his rape testimony was excluded.
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These two reasorsghow that the respondent’s attempt to provide a stgatgustification
for trial counsel's failure isimply an impermisdile “post-hoaationalization; Wiggins 539 U.S.
at526-27 of trial counsel’s failure to objeeta rationalization that the state coutid not consider
let alone acceptand an implaubie rationalizatiorat that.

In the end the Court concludes that it wabjectively deficient performance fotrial
counsel not to obje¢d Dr. Radentz’s testimony regarding ragdne Indiana Court of Appeals in
Myers Iconcluded that thevidence should have been excluded uftige 403 SeeMyers | 887
N.E.2d at 18687. And there is no possible strategic reason for failing to olgjehtst testimony.
Indeed, Hugh Baker's own contemporaneous conduct shows that he teeedethe rape
testimony to be damaging to Milyers’ case. He attemptedwith some, albeit limited, success
during crosseexamination to undermine Dr. Radentz’s conclusion that Ms. Behrmanaped.
SeeTrial Tr. 145861. But, had he raisedRule 403 objection, abf the rape testimonyould
have been excludednd the Stai@among other thingsvould not have been able to argue during
its closing argument that Mr. Myers had motive to murder Ms. Bahri8eeHouse v. Bell547
U.S. 518, 540 (2006) (“When identity in question, motive is key.”)Given the foregoingtrial
counsel’s inexplicable failure to objetd Dr. Radentz’s rape testimormmpngitutes deficient
performance.

As noted above, the prejudice analysis must considecuireilativeprejudice flowing
from all of trial counsel's errors. Accordingly, the Court will s@er the prejudice from trial
counsel’s failure to object tOr. Radentz’s rape testimoiy the prejudice analysis below.

11. Failure to Object to EvidenceRegarding Mr. Myers’ Access to Shotguns

Mr. Myers maintains that trial counsglerformed deficiently by failing to object to

allegedly irrelevant evidence regarding shotguns. During thalState introduced evideritat
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shotgunswere missing fron a barn near MMyers’ home,as well as evidence that Mr. Myers
sold shotguns toisiuncle &aMr. Myers’ father’s funeral Trial Tr. 1798-1802 This evidence was
irrelevant and prejudicial, says Mr. Myers, becauseshiodgyuns went missing after Ms. Behrman
was murdered and thuene of them could havgeen the murder weapomdr. Myers suggests
trial counsel knew this because Detective Lang testified much during grand jury proceedings.
Filing No. 9 at 41.Therefore, had his trial counsel objected as to relevancy, Mr. Mgatends
that the objection would have been sustained.

The Indiana Court of Appeals addressed this allegation on thes neemcluding that trial
counsel’s performance was not deficiemir was MrMyersprejudicel. See Myers |1I33 N.E.3d
at 110709. It agreel with Mr. Myersthat “[e]vidence of weaponsossessed by a defendant but
not used in the crime for which the defendant is charged should ggnavalbe introduced
because the evidence is irrelevant and highly prejudiciédl. at 1108 (quotingldham v. State
779 N.E.2d 1162, 1174 (Ind. Ct. pp2002)). But it disagreed that Detective Langjgnd jury
testimony completelyoreclosed the possibility that one of the stodwtguns was the murder
weapon. It began hyuoting the following portion of Detective Lang’s testimony:

| talked to Mr. Maher, [the owner of the barn], the glary he reported in

November 2000, which would have been after the death obviously lofifae]. |

asked him if it could be possible that he would not have known betwWwagrand

November when he reported it that arfytltose weapons were missing? In his

opinion, he said no.don't know. You know | mean he . if they were all missing,

I’m sure hes correct. If he took one, you know, it could have been out and he would

not [have] noticed it in my opinion. But, leaid that the air conditioner was

removed and that was what tipped him off that something was wrong ankdethen
found the guns were gone, so. He stated that he made trips to the bavarah se

occasions enough between May and November that he would mewen k

somewhere in between that time that they would have been gone.

Id. (quoting Grand Jury Tr. 54834). Based on this testimonyhe Indiana Court of Appeals

agreed with the postonviction court’s conclusion that the “testimony concerniiggguns [wa]
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relevant because they (or at least one of them) could have been taken alprevious,
undiscovered entry.1d. And if the evidencevas relevantthe Indiana Court of Appeals reasoned,
any objection would not have been sustainked.

Mr. Myers camot assail this decision by the Indiana Court of Appeals ioséime reasons
discussed above regarding his claim that trial counsel shautel objected to allegedly improper
vouching for Ms Swaffards credibility—namely whether an objection would haveeen
sustained is purely a question of state law that this Court ceegxamine See Wilson131 S.

Ct. at 16(quoting Estelle 502 U.S. at 67)Miller, 820 F.3d at 277. In analyzing Mvlyers’
allegation of deficient performance, the Indiana Court of Appeetisrmined as a matter of state
evidentiarylaw that theshogun evidence was relevant. This Court must defer to determinations
of state law embedded in ineffective assistance of coulaseisc See Harper865 F.3d at 859
Shaw 721 F.3d at 914. Doing so precludes this Court from concluding that trial coamseted
deficient performance for not objecting to the gun evidence, givémilyasuch objection would
have been overruledSee Jones756 F.3d at 1003 ough 272 F.3d at 898.

Accordingly, Mr.Myershas failed to show that trial counsel's performance was deficient
in this respect.

12. Failure to Object to John Roell's Testimony

Mr. Myers argues thdtial counsel provided deficiemerformancey failing toobject to
the testimony of MrMyers’ former cellmateat the Monroe County Jailohn Roell. Mr. Roell
testified at trial that, among other things, Mr. Myers made consmgppearing to implicate
himself in Ms. Behrman’s murder. Mr. Myers argues that tainsel should have moved to
exclude Mr. Roell's testimony under Rule 403, which provides in aeleypart that relevant

evidence may be excluded “if its probative value is substantiatlyeghed by a danger of . . .
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unfair prejudice.” In support of this argument, Mr. Myers primariljeszon the numerous
inconsistencies between Mr. Roell's deposition and trial testimorargue that the probative
value of his testimony was minimal given fask of credibility.

The Indiana Court of Appeals addressed this claim on the nreNtgers Il. See Myers
II, 33 N.E.3d at 11090. It set forth the relevant state law governing objestuonder Indiana
Evidence Rule 403, before reasoning as follows:

The crux ofMyers’ argument is tat the probative value of Roalltestimony was

low because he was not a credible witness due to inconsistencies amoiitghis

statement to police, his deposition testimony, and his trial tesyinBut it was for

the trier of fact, not the trial court, to judge Raoetiredibility. Ultimately, Myers’

argument in this regard goes to the weightdéaafforded to Roel testimony, not

its admissibility.See Embrey v. Stat@89 N.E.2d 1260, 1268 (In@t. App. 2013)

(“[Inconsistencies in witness testimony go to the weight amdlibility of the

testimony, the resolution of which is within the province of ther tof fact”

(internal quotation omitted)). Roed’'testimony, if credited by the trier of faetas

highly probative oMyers’ guilt.

Myers I, 33 N.E3d at 1109.It then wenton to note that MiMyers’ argument regarding prejudice
was underdeveloped and would not be made for hilrat 1110. Given these determinations, the
Indiana Court of Appeals concluded that Mr. Myers had “not satisfeturden of establishing
that ax objection to Roell's testimony on the basis of Evidence Rule 403dwmaie been
sustained, he has consequently failed to establish deficidatmpance and resulting prejudice.”
Id.

As with other allegederrors on trial counsel's parthe Indiana Cort of Appeals
determined that, as a matter of state evidentiary law, the suggegetibobwould not have been
sustained. Again, thstatelaw determination is unreviewable by this federal habeas c&eae.
Wilson 131 S. Ct. at 16Willer, 820 F.3d at 277Such is true even when, as here, it is embedded
in an ineffective assistance of counsel clalBee Harper865 F.3d at 85%haw 721 F.3d at 914.

Accordingly, accepting that the objection to Mr. Roell’'s testimonylddave been overruled,
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Mr. Myers cannot establish that his counsel rendered deficient parfoenby failing to object.
See Jonesr56 F.3d at 100 ough 272 F.3d at 898.

13. Failure to Present Evidence Supporting the Theory that Ms. Owings, Ms.
Sowders,and Mr. Clouse May have Murdered Ms. Behrman

Mr. Myers'’ final allegation of deficient performance is that trial coufsédd to impeach
Ms. Owings’s testimony with inculpatory evidence that she and others murdered Man8e.
Filing No. 9 at 44.Specifically, Mr. Myers contends that trial counsel failed to ‘@agh Owings;
produce evidence corroborating Owitggygonfession; produce witnesses to whd@wings,
Clouse, and Sowders made incriminating statements; produce evide@oengfk, Clouse, and
Sowders false or shaky alibis; [and] produce evidence of Sowdeghistlh Texas.” Filing No. 9
at 4445; Filing No. 33 at 87.00.
The Indiana Court oAppeals addressed this claim on the meritglyers Il It relied on
Hugh Baker’s testimony during the pasinviction hearing that the failure to present much of the
above evidence was a strategic decision:
Trial counsel Hugh Baker . .testified thatthe defense team made a strateqgi
decision not to pursu®©wings’ confession as its primary theory of defense.
Specifically, he testified as follows:
. .. [W]e felt that trying to present to a jury and convince a jury wheat
Federal Bureau of Investigations, the Bloomington Police Departraedt,
the Indiana State Police had concluded was false was notistyategy, that
is the Owings’confession. Be'd recantedhis confession. And they hadn’
found Jill Behrman in the... in Salt CreekRather, she was found . her
remains were found in Morgan County and shénadn’t died from drowning

but shed died from 99.9 percent certainty of being shot.

PCR Transcripait 840. For these reasons, a decision not to pursue the Owings
theory would clearly reflect a reasonable strategic judgment.

Myers I, 33 N.E3d at 1111 Mr. Myers, however, argued to the Indiana Court of Appeals and

argues here that trial counsel pursued the Owings theory during tudal,itthvas deficient
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performance notot present significant evidence in support of it. After noting thalt counsel
“pursued the Owings theory to some extent,” the Indiana Courtpéa#lp concluded that, contrary
to Mr. Myers’ argument, trial counsel was not “obligated to takeltor-nothing approach to the
Owings theory—either forego it entirely or present all evidence supportiigld. at 1112. The
Indiana Court of Appealdecause the State called Owings to testify as to why she recanted,
reasoned:

trial counsel did not act unreasonably by making a strategic deaisatempt to

present just enough evidencekiep the possibility odwings’ involvement alive

in the minds of the jurors, without making the Owings theory the cfiMyers’

defense.Indeed, it @pears to udat trial counse$ decision to pursue the Owings

theory to only a limited extent was actually quite shrewd because émeglthe

jury from being exposed to all of the many conflicting versions oftthrg ©®wings,

SowdersEvans, and Clouse allegedlyido This information might have resulted

not only n the elimination in the jurorgninds of the possibility thatOwings’

confession was true, but also in trialiosels loss of credibility with the jury. As

the State argues in its brief, “the best c&lie®uld hope for was to keep Owings

on the delicate, razahin edge of jurorscredibility assessments. That strategy

would have been ruined if counsel had pursued thezmadous course of action

advocated by Myers in this proceeding.” Appelle®rief at 50. Accordingly,
Myers has not established that trial counsel performed deficiarttys regard.

Mr. Myers details at length the evidence regarding the Owings theatryds not put
before the jury.SeeFiling No. 33 at 8®3. This includegvidence that Ms. Owings gave a false
alibi and that she confessed to flaw enforcement individuals that she killed Ms. Behrman long
before she confessed to law enforcement. The latter undermines & thtairy at trialhatMs.
Owings only confesxl to receive beneficial treatment with respect to pending drug charges again
her (which itself is a somewhat dubious justification for cesifeg to murder). Mr. Myers also
points to evidence that Mr. Clouse and Ms. Sowders also confessed-tawnerforcement
individuals, which could have undermined the State’s argumeniahthat there was no such

evidence.
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With this evidence in mind, Mr. Myers argues that the Indiana ColLrAppeals
unreasonably applieStricklandandWigginsin concluding thatrial counsel’'s performance was
not deficient in this respectSeeFiling No. 33 at 988. Specifically, he argues thét) its
reasoning represents an impermissible 4host rationalization of trial counsel’s conduct because
trial counsel actually waatl to and attempted to prove the Owings theory at trial, rather than
presenting “just enough” evidence to keep the jury interested; atrth{2punsel could not have
adequately made the posited strategic decision because trial coureszgomably failé to
sufficiently investigate much of the above evidence supportin@wiags theory.Id.

The Court has serious conceragardingrial counsel’s performance related to the Owings
theory, as well as the Indiana Court of Appeals resolution otthisw??> Whether thendiana
Court of Appeals’analysis was an objectively unreasonable applicatid®triodkland however,
presents a difficult questionTherefore, as the Court did witir. Myers’ claim regarding trial
counsel’'s alleged failure to challenge the State’s theory that MsmBahrode north, the Court
will not ultimately resolve this instance of deficient perfonc@ As discussed below, the three
instances of deficient performancedified are more than sufficient for Mr. Myers to establish
prejudice andhusbe entitled to habeas relief, making resolution of this claimaessary.

B. Prejudice

Trial counsel’s performance was deficient in at least the threeidexytsfiedabove, so the

Court must consider the prejudice flowing from those errors. To dbes@ourt will turn first to

thelndiana Court oAppeals’analysisof prejudicein Myersll. After concluding that the Indiana

221t is striking to the Court that Hugh Baker testified during the-postiction hearing that it was not sound trial
strategy to attempt t@bnvince a jury what the Federal Bureau of Investigations, theriéhgbon Police Department,
and the Indiana State Police had concluded was false,” PCR Try&4is is precisely what trial counsel did in
focusing much of their defense on the Hollars theory. As noted bel@n, Mr. Myerss own witness, Agent Dunn,
testified that Mr. Hollars was “absolutely” excluded as a suspect. Trial Tr-@59%he evidence implicating Ms.
Owings available to trial counsel was by far more inculpatory thanimplicating M. Hollars.
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Court of Appeals unreasonably appli&frickland in concluding that Mr.Myers was not
prejudiced by trial counsel's deficient performance, the Cthat turns to its own prejudice
analysis.

1. Indiana Court of Appeals’ Analysis of Prejudice

The Indiana Court of Appeals iMyers Il addressed each allegation of ineffective
assistance in isolationSee Myers |133 N.E.3d at 1082114.Certain claims weréecided on
only the performance prong, others were decided on only the prejudiog, | others were
decided on bothFor example, regarding whether trial counsel was ineffective forngpdkise
statements during opening, the Indiana Court of Apgestkthat it was deficient performance for
trial counsel to make these unfulfilled promises, but concludedyierswas not prejudiced by
this error. See Myers [I133 N.E3d at 109195. The Indiana Court of Appeals/passed whether
trial counsel's handling of Dr. Radentz’'s improper rape testimoapstituted deficient
performanceand instead deodd only that Mr. Myers was not prejudiced by that evidenSee
id. at 110607.

After reviewing each allegation of ineffective assistance stianner, the Indiana Court
of Appeals turned to MMyers’s contention “hat the curalative effect of trial counsed’errors
amounted to ineffective assistance entitling him to a new tridl.&t 1114. Its resolution of this
claim, in full, is as folbbws:

We have reviewed each Blyers’ claims of error in detail and concluded that none

of them amount to ineffective assistanceaiinsel. Indeed, most Myers’ claims

of ineffective assistance are nothing mohant quarrels with trial counsel’

reasonable strategic decisions. “Alleged ‘[t]rial irregularitiesclvistanding alone

do not amount to error do not gain the stature of reversible error when taken

togetter.” Kubsch v. State934 N.E.2d at 1154 (quotingeaves v. Statdb86

N.E.2d 847, 858 (Ind.1992)) (alteration in original). Accordihg we are
unpersuaded bylyers’ cumulative error argument.
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Although the Indiana Court of Appeals correctly set@umicklands prejudice standard at
the outset of its opinion, Mr. Myers is correct titatinreasonably applied that standard in its
analysis The prejudice analysis requird® reviewing court to “asse4fe btality of the omitted
evidence’under Stricklandrather than the individual errorsyVashington 219 F.3d at 6385
(quotingStrickland 466 U.S. at 695), and @etmine whether trial counselkmprofessional errors
prejudiced the defengkl.; seealsoWilliams v. Tayloy 529 U.S362, 39798 (2000) (holding that
the state court’s prejudice analysis was an unreasonable applicatbmckliand“insofar as it
failed to evaluate the totality of the available. evidence—both that adduced at trial, and the
evidence adduced in the habeas proceédiggyissman636 F.3d at 3661 (explaining that when
faced with multiple errors by counsel, the Court “must considerrfre]mulative impact” to
determine prejudice) Thus “even if [counsel's] errors, in isolation, were not sudftly
prejudicial, their cumulative effect” can amount to prejudice udeckland Martin, 424 F.3d
at 592;seeHooks 689 F.3d at 1188 (noting that resolving each allegation of inefeassistance
on prejudice grounds is “not . . . sufficient to dispose of fieffective assistance] claim because
a further analysis of ‘cumulative prejudice’ [is] necessary”).

The Indiana Court of Appeals Myers Il failed to consider the cumulatiyejudiceof
trial counsel'snstances odleficient performangesven thouglt decided multiple of MrMyers'’s
claims based on a lack of prejudidastead, it referred to its assessment of trial counsel’s errors
in isolation, noting that “none of theamount to ineffective assistanceafunsel.” Myers II, 33
N.E.3d at 1114. Relying on the principle that “[a]lleged trial irreguds which standing alone
do not amount to error do not gain the stature of sivlererror when taken togetheid’ (quoting
Kubsch 934 N.E.2d at 1154) (quotation marks omitted), the Indiana Courtppéas thus

concluded that MMyers’s “cumulative error argument” lacked meid,

92



The principle fromKubschon which the Indiaa Court of Appeals relied is inconsistent
with the prejudice analysis mandatedSiyickland—thatthe prejudice flowing from all instances
of deficient performance must be considecesnulatively, not considered in isolation Put
differently, the IndianaCourt of Appeals was wrong to treat each allegation of deficient
performance aa standaloneineffectiveassistanc®f-counsel claimsuch aclaim encompasses
all instances of deficient performance and asks whetheftalbse instancesakentogether, were
prejudicial. Had the Indiana Court of Appeals correctly appBtdckland it would havehad to
consider howthe cumulative prejudice flowing from every instance where it concltitkdrial
counsel's performance was deficient or wherbypassed that question and focused solely on
prejudice. But, by improperly relying d€ubsch it failed to do so.

Notably, the Sevent@ircuit hasconcluded that the exact mode of analysis employed by
the Myers Il court constitutes an unreasonable aggpion ofStrickland SeeHarris, 698 F.3dat
648 (“The question is whether counsel's entire performance . . . prejudicedétitioner]. By
analyzingeach deficiency in isolation, the [state] appellate court cleaidgpplied thétrickland
prejudiceprong. . .the state appellate court’s prejudice determinationuwmasasonable insofar
as it failed to apply the correct fremork.”); Goodman v. Bertrandt67 F.3d 1022, 1030 (7th Cir.
2006) (Rather than evaluating each error in isolation, as didMiseonsin Court oAppeals, the
pattern of counsed’ deficiencies must be considered in their totality. In weighing eadr
individually, the Wisconsin Court of Appeals overlooked a pattérineffective assistance and
unreasonably applie8trickland” (citing Washington 219 F.3d at 6385); see alscRaether v.
Meisner 608 Fed. Appx. 409, 415 (7th Cir. 2015)he state court examined the prejudice flowing
from each alleged error individually, but the correct question isthen[the defendant] was

prejudiced by counsed’errors in the aggregate.
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Having concluded that the Indiana Court of Appeals unreasoagbplied Stricklands
prejudice analysis, the Court must determine under what standard ltatevarejudice As
discussed above when analyzing théiana Court oAppeals’resolution of Mr.Myers’s claim
regarding the bloodhound evidence, the continuing applicabilityRichtefs “could have
supported” framework when a state court gives reasons for its aesiggcast into doubt by the
Supreme Court iWilson Seel38 S. Ct. at 11995. The Supreme Court’s analysis\ivilson
suggests that the Cowghouldreview prejudicede novorather tharusingRichters “could have
supportedframework. Id. Butthe Court need not resolve this question. In the eveh ifthe
“could have supported” framewordontinues to apply, the Court concludes thatfasminded
jurist[]” could concludehat trial counsel's cumulative errors did not m8etcklands prejudice
standard Richter, 562 U.S. at 101.

2. This Court’s Prejudice Analysis

The Court turns now to theumulativeprejudice analysisnandated bystrickland To
properlyevaluate prejudice, the Couwrill first set forth the evidence supporting the verdiad
evaluate its strengthSee Strickland466 U.S. at 696 (“[Ajerdict a conclusion only weakly
supported by the record is more likely to have been affected by #raorene with overwhelming
record support). The Courtwill then discusseach oftrial counsel’'s errorand assess whether

there is a reasonable probability those errors, taken together, imgeefad/ts verdict®

ZThe Court ordered the parties to submit supplemental briefing solelyo@peaific questions regarding cumulative
prejudice. SeeFiling No. 36 at 3. In the supplemental brief, the respondent fdirsh&me argues that certain errors
are procedurally defaultedSeeFiling No. 41 at 6. Specifically, the respondent argues that ceftaiial counsel’s
errors cannot be considered in the cumulative prejudice analysissbedluMyers failed to repeat them in the
cumulative prejudice portion of his petition to transfer to the Iadi8apreme Court, even though they were
individually included.

The respondent’s procedural default argument is waived and lacks iRale 5(b) of thdkules Governing Habeas
Corpus Cases under Section 23Bdvides that the respondent’s answer “must state whether amyicltie petition

is barred .. . by a procedural bdr. The respondent’s answer did not include this argument, and th&’SCou
supplementabriefing order did not provide an additional opjmity to raise it. Procedural default is an affirmative

94



a. Evidence Supporting Verdict

Much of the evidence supporting the verdict was referennethe Indiana Court of
Appeals’recitation of the facts Myers Il quoted at the beginning of this Orde3ee Myers |I33
N.E.3d at108388. Ths evidence can be broken down iffitce general categorie$l) evidence
that Mr. Myers had the opportunity to commit the crime because Ms. Bemoda north near his
residenceon the day she disappeayedhich alsoundermined MrMyers'’s alibi that he was home
making phone calig2) evidence that Mr. Myers had theeans to commit the crime inathhe had
access tashotgun; (3) evidence suggesting Mr. Myers had a consciousness of geitidghce
of a connection to the crime or crime scene; and (5) evidence thitylers exhibitedsuspicious
or strange behavio The Court willsummarizeeach category of evidence amdefly analyze its
potential impact on the verdict.

i. Evidence Ms. Behrman Rode North

It was critical for the State to prove that Ms. Behrman rode rimth her residence
(toward Mr.Myers’sresidence) rather than south on the day she disappeared. This is because Mr
Myers had an uncontested alibi if she rode seuthmely,phone records &ablishhe was home
making phone callwhenMs. Behrman disappeared.

The State presentéaur typesof evidence to prove Ms. Behrman rode north that éargt
was the mere fact that her bicycle was found in a field along a route afddb. Behrman’s
residence. This does not, howeveconclusivelyestablish whether Ms. Behrman rode to that
location or whether her bicycle was dumped there by the perpet&ser.e.g.Trial Tr. 256162

(Agent Dunntestifying that although hdid not have a “firm conclusiGnabout whether Ms.

defense that can be waivefieeBlackmon v. Williams823 F.3d 1088, 1100 (7th Cir. 2016). The respondent waived
it by not raising it in the initial answer. Moreover, for the reasomdr. Myers’s supplemental brief, the newhised
procedural default argument lacks me@eeFiling No. 46 at 915.
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Behrman rode to the field or the bicycle was dumped there, thereomasligelihoodthat Ms.
Behrman’'s bike was dumped in the field because there was a “strongilpp%sthat Ms.
Papakhian’s sighting on Harrell Road was accurate).

The State’s primary evidence that Ms. Behrman actually rode wadlthe testimony of
the bloodhoundhandler, Deputy Douthett.He testified at length regarding the bloodhound
tracking he conductksix days after Ms. Behrman disappeare8eeTrial Tr. 95788. He
concluded thathe bloodhound trail showed it &g likely Ms. Behrman rode north from her house
to the field wherdhe bike was foundwvhich was close to MiMyers’s residenceand her ride
ended there.ld. at 98889. As discussedabove, trial counsel should have objected to this
bloodhoundevidence and, had trial counsel done so, it would not have beenesblatittial.

The remaining evidence that Ms. Behrman rode north consists of tineotgsof Robert
England and Dr. HouzeMr. Englandbriefly testified that he saw a female cyclisthier twenties
with a bike shirt and helmet that matched Ms. Behrman’s descrigtdoat 1021-22. He was not
sure, however, whether he sdhis bicycliston Wednesday morning (the day Ms. Behrman
disappeared) or Thursday morninigl. at 102628.

Dr. Houzewas an experienced bicyclist who testified regarding a timed simulagion
conducted of Ms. Behrman’s proposed route north. He testified thatuid have taken Ms.
Behrman between forty and forone minutes to ride from héouse to the field whe her bke
was found.Id. at 1271. This evidence was presented to showttivas possibléor Ms. Behrman
to have ridden nortto where hebicycle was foundnd made it backn time for her shift at the
SRSC that began at noon.

Had the bloodhound evidence not been admitted, the evidence that Ms. Beduimaarth

rather than south was quite weak. Dr. Houze merely demonstrated tHaesiancould have
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ridden north and returned in time for her work shift. This leaves MnlEngland’s testimony
that Ms. Behrman actually rode north. While he testiffet hesawa bicyclist matching Ms.
Behrman’s description, he was uncertain whether he saw this biker ridtiant day or noOne
witness testifying that he saw a cychsatching Ms. Behrmandescriptiorperhaps on the day in
guestion isfar from compelling evidence that Ms. Behrman rodeth As discussed further
below, such evidence,iat best, no more convincing thdre evidence that Ms. Behrman road
south.

ii. Access to Shotquns

DanDowning, the Morgan County Coronamd Dr. Radentz forensic pathologist, both
testified thathe cause dfls. Behrman'sleathwas a shotgun wound on the back of the hadd.
at 517, 1420seealsoid. at 621, 664 Dr. Nawrocki, the forensic anthropologigtioviding further
details regarding the shotgun wound and related evideiMa&)k Keisler, a firearms expert with
the Indiana Statedfice, further explained that tavelve-gauge shotgun wassed with number
eight shot andvery unigue” wadling manufactured by the Federal Cartridge Compalal.at
74041. Due tahis evidence regarding tloause of deatht, was importanfor the State to prove
that Mr. Myers had access to shotguns during the time Ms. Behrmanundered, aso murder
weapon was produced at trial.

The State adduced such evidence by way of several witnegdd®wugh no witness
testified that Mr. Myersowned or otherwise posseslsa shotgun on the date Ms. Behrman
disappearedmultiple witnesses testified that he had ac¢esshotgunsaround tis time. For
example, Mr.Myers’s brother, Samuel Myers, testified that the shotgun he kept at his parent
housewent missingaround tle relevant timeframeld. at 166770, 1675. Richard Swinneythe

husband ofMr. Myers’s cousin, testified that he spoke with Mr. Myers about hunting with
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shotguns.Id. at 1921. Debbie Bell, Mr.Myers’s aint, testified that Mr. Myersolda shotgurto
her husbandt Mr. Myers’s father’s funeral.ld. at 1798-1802

In sum, the State produced essentially uncontestidénce that-even though the specific
murder weapon was not foundr. Myers did not owra shotgunand there was no evidenttet
Mr. Myers had a shotgun on the day Ms. Behrman disappedvedMyershad access to twelve
gauge shotgurasroundthe relevant period.

iii. Consciousnes®f-Guilt Evidence

The Statss strongestevidence of guilt consisted of consciousrekguilt evidence—
evidence that Mr. Myers made statements or exhibited belthaia guilty person would. This
evidence falls into two main categories. Fiestidencewas presented regarding Mvlyers’s
mental and emotional state on and around the day Ms. Behrman disagpilay 31, 20QGand
in the months angears that followed The evidencecameprimarily from Mr. Myers’s aint, Ms.
Bell, andMr. Myers’s gandmotherMs. Swaffard. Second, the State presented evidenagh
varying degrees of successhat Mr. Myers implicitly or explicitly acknowledged his involvente
in Ms. Behrman’s murder. This evidenoensisted of MrMyers’'s May 2, 2005 mterview with
law enforcement and thestimony of Mr.Myers’s former cellmateat the Monroe County Jalil
Mr. Roell. The Court summarizes these two categorieviofence in detail below.

Ms. Belltestified that Mr. Myers was distraugiround the time Ms. Behrman disappeared
Although sheiled in Tennessee, she occasionally spoke with Mr. Myers. She tedtdieoh t
April 2000, Mr. Myers askedier for help with his daughter because he was having trouble with
his girlfriend Ms. Goodman) and “felt like he was a balloon full of hot air setidburst.” 1d. at
1779. Ms. Bell testified that MrMyers’s mother Jodie told her that on May 3{the day Ms.

Behrman disappearedyir. Myerswas at his parents’ house “crying,” “distraught,” &adimost
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hystericaJ” stating that “he was leaving town and never coming bakk.at 1786. Ms. Bell did
not testify why Mr. Myers was upselodie Myers testifiethatit was because MMyers’sfather
had surgery regarding his cantlee day beforewhich made “all of [her] boys distraughid. at
1705,but Ms. Bellcould not corroborate thigj. at 1786.

Five days later, on June 5, Ms. Bell spoke with Mr. Myers and askeldvinme was doing
and if everything was okay. He told her he was “scared” because “there was a giwash
abducted up here, aflde was]afraid they’re going to blame” him since “they found her bicycle
about a mile from [his] house, and they bldimen] for everything.” Id. at 1788. Ms. Bell asked
if the girlwas dead, and Mr. Myers responded, “uh, well, yeah, | guédsdt 1789. Mr. Myers
told Ms. Bellduring that same conversation that he was stopped by a roadblock, which soared h
When Ms. Belaskedchimwhy hewas scared, h@wvitched from being scared to “laughing,” saying
he was “not really scared.id.

Ms. Swaffard, who lived near Mr. Myers and would regularly help take chids
daughter, similarly testified about Mvlyers’smental and emotional stadl@ring this period. She
testified that Mr. Myergold her he loved his girlfriendMs. Goodmanand hoped to marry her,
but that their relationship started to deteriorate in the Spfigag@D, which made Mr. Myers “real
upset” and would cause him to tgearyeyed.” Id. at 182022.

Ms. Swaffard also testified regarding a conversation she had withljxrs on the phone
on June 27, 2000, nearly four weeks after Ms. Behrman disappe&ader that day, law
enforcementspoke with Mr.Myers’s parentsabout whetheMr. Myers was involved in Ms.
Behrman’'s disappearanceMr. Myers called Ms Swaffard and asked to borrowd hundred
dollars. She responded that simdy had e€ndollars, and he said he would “take thald’ at 1828.

When Ms. Swaffard id Mr. Myersthathe would have to come get it from her house, he responded
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that he could not “because they have road blocks up on Maple Grove Road”iafid kaspect
in the Jill Behrman disappearanceld. She testified that Mr. Myers had previouslgrrowed
money from her, but he did not state on this occasion the reasordeel tiee moneyld. at 1828
29.

Ms. Swaffard then called her daughter, Jodie Myard told her what Mr. Myers had said.
Ms. Swaffard testified that Jodie Myers was upset, stating that she kneviyists was a suspect
because she had spent “three hours of hell talking to the police abddt at 1831.

Lastly, Ms. Swaffard testifetregarding a conversation she had with Mr. Myers more than
three years later, in November 2004. Mr. Myers called her, asking if gltkveatch his daughter.
Although she initially declined, she called him back and said she coud.Swhffard testifieé
regarding that conversation as follows:

[H]e said, | appreciate it, Grandma. And his voice kind of broke. Andl) aee

you and your girlfriend going out for the evening or something? And Hersai

| just need the time to myself. He said, I'va g lot of things | need to think about.

.. . [H]e said, Grandma, if you just knew the things that I'veogomy mind. He

said, if the authorities knew it, I'd be in prison for the rdsty life. . . . [H]e said,

my dad knew it. Heéook it to the gave with him.

Id. at 1833. Mr. Myers then took his daughter to Ms. Swaffard’s hodsesat in her living room
and said, “l wish | hadn’t done these bad thingsl."at 1835.

Ms. Swaffard testified that she reported this to Carl Salzman, thaoEdounty
Prosecutarwho attended her churclhd. at 1838. She did so because her “conscience demanded
it,” explaining that she “couldn’t live with the fact that he had saimething like this to me, and
| didn’t know what it might mean.”ld. at 1835. 8e said she “thought about” her conversation
with Mr. Myers in June 2000 when she chose to come forwme2d04 1d. at 1836.

Although Mr. Myers never acknowledged any involvement in Ms. Bahitsnmurder to

his relatives Ms. Bell and Ms. Swaffard, their testimony undouptedighedheavily nthe jury’s
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assessment of MMyers’sguilt. Indeed, Detective Lang testified that it was “significant” when
Ms. Bell and Ms. Swaffard contacted law enforcement in December 2004béhay were acting
“against theimwnbest interest by providing information about a family membét.’at 2362. If

Mr. Myers’sown relatives, especially hiGrandmotherbelievel his commentsiescribed above
and his emotional stateould berelated to his involvement in Ms. Behrman’s murder, the jury
would undoubtedlgive his own relativesassessment great weight

Next, the State presented two types of evidence that it portrayeddr.adyers’s
acknowledgment afuilt. First, & discussed in some detail above, Mr. Myers was interviewed by
law enforcement regarding his potential involvement in Ms. Behrgnawrderon May 2, 2005
nearly five years after she disappear@tie jurylistened tahe audio of a redacted version of the
pre-arrest interview.SeeTlrial Ex. 96B,Trial Tr. 2390 It is not obvious what impact this interview
had on the juror’'s assessmenMf Myers’sguilt, as different aspects of the interview cut for and
against MrMyers’sqguilt.

Casting suspicion olr. Myers were statements he made during the interview that directly
contradicted other witnesses’ testimgfilyFor example, he denied talking to people other than
law enforcement about the case, Trial Ex. 96B @@%nd he denied telling anyone in his family
that he was afraid of the roadblocks police had uge id. at 65. Mr. Myers alsoreadily
acknowledged other behaviors that would seems suspicious, such asmgraweKentucky
Kingdom (where Ms. Goodman’s senior trip was) by himsdlfat 5851, being “[e]xtremely

upset” at the time Ms. Behrman digaaredjd. at 62,and hanging up blankets over the windows

24 Mr. Myers also made such statements when he was interviewedingghis. Behrman by Detective Crussen on
June 27, 2000. Mr. Myers told Detective Crussen that he planned on gblgigleoBeach with Ms. Goodman during

the week he was on vacation, buttitiese plans were cancelled. Trial Tr. 14%9®0. Ms. Goodman denied having
such plans.ld. at 1892. However, MiMyers’s phone records show that he made calls to Myrtle Beach around that
time, as well as Kentucky Kingdom, King'’s Island, and otheatioons where one would vacatiohd. at 243940.
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of his trailer (offering that he does this still to block the lighteihe sleeps in the livingpom),
id. at 6365.

The State portrayed MMyers’s conduct during the inteilmw as that of a gliy person.
Detective Arvin testified thaturing the interviewMr. Myers “never adamantly denied” and
“never expressly deniédnurdering Ms. Behrma®® Trial Tr. 2211-12. Yet Detective Arvin’s
testimony, at least with respect to the lack of denials, was completidyrained by the audio of
the interview Mr. Myersconsistently andategorically denied involvement during thertion of
the interview played to the jurySee, e.g.Trial Ex. 96Bat 13, 83, 896, 10304. Indeed, even
whenlaw enforcementalsely claimed they had a letter from NMlyers’sfather stating that Mr.
Myers confessed to him, Mr. Myers denied confessing to his father belsauskdn’'t have
anythng to do with the Behrman case and [has] no knowledge other than what [Hedde} in
the newspapers and what [he] ha[d] heard [as] street rurithrat 9192.

Finally, the State introduced the testimony of Myers’sformer cellmateMr. Roell, and
portrayed MrMyers’sstatements to Mr. Roell as akin to a confession. Mr. Roell testifegche
shared a ceWith Mr. Myers in Monroe County Jaibr two daysin May 2005. During those two
days, Mr. Myers brought up Ms. Behrmaaying that the State Police were investigating her bike
being found near his residence, and Mr. Myers was “scared and sérvioal Tr. 2269. Mr.
Roell thought Mr. Myers brought up the bike “[t#e or four times.”Id. at 2270. According to
Mr. Roell, Mr. Myerswas angry when hstated, “if she . . . if nothing would have been said, if
she wouldn’t have said anything, this probably . . . none of this would hapeed,” and Mr.

Roell testified thatthe pronoun “she” referred to Ms. Behrmald. When asked whether Mr.

25 The State presented a slideshow during closing argument, askititsewere admitted during the pashviction
proceedings.SeePCR Ex. 132. Five slides dedicated to the May 2 Interviere wach entitled, “When pressed
Defendant never denies guiltld.
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Myers used any derogatory terms regarding Ms. Behrman, Mr. Roelie@gstifhere was one
comment made in reference to a bitchd’

Later during his testimonyr. Roell was somewhat equivocal on whether the pronoun
“she” referred to Ms. Behrman. He initially testified that “she” referoell$. Behrmanid., and
explained lateduring redirect thatit did not refer to anyone else becaudd#l Behrman was
basically the only person that was [sic] talked abadt,at 2279. Butwhen pressed about who
Mr. Myers meant by “she,” his testimony was less certain:

Q. Someone else could have been the person that said something that caused
things to happen. Isn't that possible?

A. | .. anything’s . . that’s not for me to . . | don’tl don’t know. That'’s just
what was said.

Q. He never said to you, did he, that if Jill Behrman would have said . .
wouldn’t have said anything that nothing would have happened to her?

A. No, he did not use her name.

Q. Could have been anyone, danuit it?

A. | don’t know.

Id. at 2276.

Mr. Roell also testified regarding how he ended up sharing this iaf@mwith law
enforcement. He was arrested in May 2006 for attempting to bringtiarto his wifewho was
incarcerated athe Monroe County Jail.ld. at 2266. After he was arresteavhich was a year
after he shared a cell with Mr. Myerdvr. Roell brought up “the Behrman case” to law
enforcement because he was afraid and “thought that perhaps it dpuidehe Id. at 2267. He
met with Detective Lang in the months following May 2006 and tata Wwhat he knew.ld. at

227273.
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Although Mr. Roell testified during direcexaminationthat law enforcement did not
promise him any benefit for his testimony, he acknowledged durirsgexamination that when
he stated he thought “it could help” him to tell law enforcement, he hegarig” it would get him
“out of a jam.” Id. at 2274. He even acknowledged that he stiiischopé‘several times” when
he gave his statement to law emfmentjd., and that his “motivation” in coming forward was to
obtain release from jaild. at 2275. On re-direct examination, Mr. Roeklaborated that selfish
reasons were not his sole motivation, as he had a daughter and coming &aerasadi like
right thing to do.Id. at 2278.

How Mr. Roell's testimonyweighed in the juror's mingddike much of the evidence in this
casedepends on whether it was trustworthy. It eiln@ounted to amplicit acknowledgeent
by Mr. Myers of his involvememnwith Ms. Behrman’s murder avas the fabrication af man who
was afraid and trying to “get out of a jamld. at 2274. When pressed during creegamination,
Mr. Roell almost immediately acknowledged he was unsure whether Mr. Mygsrialking about
Ms. Behrman or not, although he was rehabilitated on this point duridge& examination.
Moreover, he fact that Mr. Roell acknowledged that his motivation in comimgygod was to
obtain release, and that he repeatedly asked law enforcement if tiisbgoafit him, makes his
testimony much lessrpbative than the testimony of Ms. Swaffard or Ms. Béib lacked any
motivation to lie. Cf. House547 U.S. at 552 (noting that evidence from witnesses with no motive
to lie “has more probative value thaflor example, incriminating testimony from inmates”).
Notably, Detective Lang acknowledged that law enforcement had concerns abootigailh
informants, testifyinghis was such a “high profile media case” that he was concerned about certain
information caning out because “people that were currently in jail would use it aspibesible

getout-of-jail-free card.” Trial Tr. 234 %&eealsoid. at 2399 (Detective Lang, testifying that they
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did not publicly name Mr. Myers as a suspect because he “didn’'ttvgain a bunch of false
leads like they did within the confines of most jails. | didn'ntvany false implications of Mr.
Myers for somebody to gain something out of that”)

iv. Connection to the Crime or Crime Scene

Little evidencewas presented during trial that directly connedt®dMyers to the crime
Other than certain of the consciousretguilt evidence discussed abgwtbe primaryevidence
directly connecting Mr. Myers to the crime was the State’s attempt to ghetwMr. Myers
previously took his former girlfriendvis. Goodmanto the wooded areawhere Ms. Behrman’s
remairswere founc?® This evidence was primarily introduced through the testimometéctive
Lang and Ms. Goodman.

Detective Lang testified the he drove Ms. Goodman around the roads near Maer
Behrman’s remains were found to see if she would recognize any of tHeraxplainedthat,
while driving across an “iron grated bridgeyfs. Goodman recognizethe area, which was
approximatelyseventenths of a nte from where Ms. Behrman’s remains were foutdl.at 2409

13. He then turned around and “stopped directly south” of where Ms. Belsm&mnains were

26 Other than Ms. Goodman’s testimony regarding Myers’s possible connection to the crime scene, the other
primary way the State attempted to connect Mr. Myers to the crimeywasdting suspiciothat two men driving a
white delivery van may have abducted Ms. Behrman near whergikeewas found and by establishing that Mr.
Myers drove similar white delivery vans as part of his employrae Bloomington Hospital. Joe Penden, a farmer
who owned he land adjacent to where Ms. Behrman's bicycle was found, teshibétie¢ saw a white van with two
men in it driving back and forth three times on Maple Grove Road at appteln8e00 a.m. the morning Ms.
Behrman disappearedd. at 124549. They wee driving slowly, and he thought “the people were looking for an
address or somethingfd. at 1249. Indeed, during Mkyers'sMay 2, 2005 Interview with law enforcement, Mr.
Myers offered that he knew there were rumors about a white vag inewlvedand that he worked at Bloomington
Hospital where he drove their white vans. Trial Ex. 96B. at 14.

In the end, however, there was no evidence presented that Mis Masrin the white van in question, nor evidence
that the individuals driving the vaneme connected to Ms. Behrman’s murder. Not only didN#ers’s supervisor

at Bloomington Hospital testify that Mr. Myers did not have access ta/fiite vans while he was on vacation the
week Ms. Behrman disappeared, at 2005, but Detective Lang teégd that he attempted but was unable “to
positively tie the white van from the hospital to this cagk,at 2397, and that hospital employees told him they
would have noticed if a white van was missing when Mr. Myers was on vaddtiah2498.

105



found and exited the vehicldd. at 2414. Ms. Goodman told him she recognized the “cut that
was in the wooded area” and the “positioning of the wooltk.'On crossexamination, Detective
Lang acknowledged that the “iron grated bridge” on which he was driviren wis. Goodman
stated she recognized the area was not installed until 2001, that is, &eresineafind Mr. Myers
relationship ended and Ms. Behrman wakedil I1d. at 2473. Detective Lang testified, however,
that it was the area, not the bridge, that Ms. Goodman recognd.ed.

As detailed aboveyls. Goodmarnestified regardindper recognition of thislearance. &
testified that “it was just a wooded area. There was a clearance where you coliy drotea
into the woods. It wasn’t aroad. It was just kind of a clearafAnd it was completely surrounded
by woods.” Id. at 1900. She was then shown a picture ofctearancevhere Ms. Behrmas’
remains were foundin 2003 seeTrial Ex. 12, and testified that she recognized it as where Mr.
Myers took hein March 2000, Trial Tr. 1900.

Ms. Goodman also testified regardimgw she came to provide law enforcement with this
information Detective Lang contacted hapout the casm 2005. In February 2006, he drove
Ms. Goodman arounthe rural area north of Bloomingtdor at least an hour to different places
Mr. Myers had taken her when they were dating several years prior. Mdm@mo testified that
she recognized Gosport, “the dkehat we had to go over, and . the wooded area and the
clearance in the woodsld. at 1905. Sheestifiedthat those places were familiar to her “[bJecause
that’s where [Mr. Myers] took me.1d.

During crossexamination, Ms. Goodman struggled to explain what about thengjaar
Exhibit 12 where Ms. Behrman’s remains were found allowed her to idérdgythe clearing Mr.

Myers droveherto six years earlier. She testified as follows:
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Q. How do you differentiate [Exhibit 12] from any other picture that'd beteik the

woods?
A. Because of the way the clearance is.
Q. How do you . . . differentiate that clearance from any other clearance?
A. It's . . . just what looks familiar to me.
Q. But you don’t know . . . that could be anywhere, correct?
A Yes.
Id. at 190506.

Ms. Goodman'’s testimony, if credited by the jury, would haegghed significantly in
favor ofMr. Myers’sguilt. If Mr. Myers had previously taken Ms. Goodman todkact clearance
in the woods where Ms. Behrman’s remains laid undiscovered ferybegs, the State established
somelikelihood that Mr. Myers knewhe area where Ms. Behrman was kill&brroborating Ms.
Goodman'’s testimony is Detective Lang'’s testimtdrat Ms. Goodman offered on hevimaccord
that she recognized the area setaihs of a mile from where Ms. Behrman'’s remains were found.

However, it is far from certaiwhetherthe jurywould credit Ms. Goodman’s recollection
of the clearanceThe pcture shown to Ms. Goodman depicts a rather nondescript clearance in the
woods. SeeTrial Ex. 12. This aligns with Ms. Goodman’s inability during cregamination to
descibe any feature of the clearant®t stood out to her, as well as bgplicit acknowledgment
that the picture shown to her “could be anywhere.” Trial Tr. 19@6reover, Mr. Mers had
taken her to the wooded clearance at night, while Detective Lang drove her thegetiuz day
(and Exhibit 12 is a picture of the clearance dutimg day), which casts further doubt on her

ability to identify the specific clearance in questidd. at 2471, 2474.
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Like Mr. Roell's testimony, the jury could view Ms. Goodman’s testignin at least two
ways. It either cast significant suspicion on Mr. Myers in tthsttows he had previously been to
the exact locatiomithe woods where M&8ehrman’s remaswere found, or it could be viewed
as the unreliable testimony of an@klfriend who, six years later, essentially acknowledged that
she couldot distinguish the clearance at issue from any other clearance in ts.woo

V. Strange or Suspicious Behavior

The Statecalledseveral witnesses to testify about strange or suspicious betfzatidvir.
Myers exhibited either near the time Ms. Behrman disappeared or in the years that followed
Certain of the evidence iadeedsuspicious, while other evidence is simply strangjee Court
will summarize these witnesses’ testimdigjow.

First, the State presented testimony that Mr. Myers covered the windows ofileisanal
hid his car in the days following Ms. Behrmanlsappearance Mr. Myers’s neighbor, Billy
Dodd, testifed that on the day Ms. Behrman disappeared, Mr. Myers covered the wioflbis
trailer and parked his car where it could not be seen from the main raadr néiwvhich Mr. Dodd
had seen Mr. Myersadbefore. Id. at 155963; seealsoid. at 131 (testinony of Marlin Dodge, a
State of Indiana Conservation Officéhat he observed Miyers’swindows covered in the week
following Ms. Behrman'’s disappearancé)ir. Myers left the car there for three days and never
parked it there againld. at 1563. When Mr. Dodd inquired why his car was parked there, Mr.
Myers told him “he just didn't want nobody to know he was at homd.” Detective Crussen
testified thathe windows of MrMyers’strailer were also covered by blankets or sheets when he
interviewed him a few weeks lateld. at 1529. MrMyers’s mother, JodidMyers testified that

Mr. Myershad blankets on the windows of his traletween May 31 andude 4, 2000, anir.
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Myers told hetthey were there because he was growing marijuana [jtatestified that sheid
not see anplantsbut would not have expected tdyl. at 171415.

Second, the State presented evidence that Mr. Myersawateresed in Ms. Behrman’s
disappearancéhat he tried to assist law enforcement in sohingJodie Myers testified that
sometime in 2001, Mr. Myers told her he was fishing and foutitba€ and“panties’ Id. at
1736. She told him they should report it to law enforcement in caseld help with “the Jill
Behrman case.’ld. at 1738. They both agreed that was the best course, so Mr. Myers lsalled t
FBI to report what he foundld. at 173839. Agent Dunmeturned their call and left a message
on JodieMyers’s answering machine two weeks latdd. at 1739. Mr. Myers suggested that
“they should save the tape in case they question that this conversakgiaoce.” Id. at 1740.

The Statealsopresentedhe testimony odohnny Kinser, a correctional officer at Monroe
County Jail while M. Myers was incarcerated theneMarch 2002 who testified that Mr. Myers
again attempted to assist law enforcemee explained that there were a couple of inmates on
Mr. Myers’s cellblock being held in relation to Ms. Behrman’s disappearataeat 2160. Mr.
Myerstold Officer Kinserthat “he’d found some letters” from other inmates in his cellbibek
law enforcement should see, and he also @ffieer Kinser a list of places Mr. Myers created
where law enforcement should look for Ms. Behrman’s remalids.seealso Trial Ex. 93 (the
handwritten list Mr. Myers provide®fficer Kinser listing sgen locations). Officer Kinser
testified that Mr. Myers provided this list shortly after law eoéoment had drained Salt Creek,
that Mr. Myers said he felt bad “that this had happened to thaigylaaly,” andthat he thought
Mr. Myers “seemed like he gerally wanted to help.” Trial Tr. 2163lames Minton, amdiana
State Police Officersearched the locations provided by Mr. Myers, but he did not find relevant

evidence at any of the locationkl. at2197.
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Third, the State presented several witeeswho testified @t Mr. Myers raised Ms.

Behrman’'sdisappearanceaisedthe proximity of his residence to where her bike was found, or

raisedwhat may have happened to her in the years that followed her disamgearae witnesses

provided thedollowing testimony:

James Cantwell, the warehouse supervisor at Bloomington Hoggigak Mr. Myers
worked, testified that the week following Ms. Behrman’s disappeardvice Myers
claimed that police had questioned him about Ms. Behrman “becaus&e¢hedsfound
fairly close to his home,d. at 1998 which was false since Mr. Myers was not questioned
by law enforcement until four weslkater.

Matthew Colbert, who performed deliveries for Bloomington Hasmiith Mr. Myers for
four months beginnop in March 2000, testified thaafter Ms. Behrman disappearédr.
Myers wondered why law enforcement had searched a particular barn id. aldieht
1983.

James Swanay, who worked with Mr. Myers at Bloomington HospitaDDO, testified
that a few weeks after posters about Ms. Behrman’'s disappearance weren lthag i
hospital, Mr. Myers mentioned to him that Ms. Behrman was “prgijabducted] around
... where they found the bicycleld. at 2145;seealsoid. at 214047.

Kanya Bailey, who dated MMyers’ sometimein 2000 or2001, testified that Mr. Myers
pointed to a field while they were driving near his hometafither thais wherehe found
Ms. Behrman'’s bicycle, even though Mr. Myers was not the one who foundclyeteb
She did not know why Mr. Myers brought this, @md they did not discuss it any further.
Id. at 160003.

Doug Alexander, who worked with Mr. Myers delivering furniture 2001, testified
that Mr. Myers raised Ms. Behrman’s disappearance dodeg a delivery, stating that
her bike was found near his residence, that he was questioned a couple timebeabou
case, and that “if he was ever goindhidea body, he would hide it yporth] in a wooded
area.” Id. at 1944. On a different occasion, Mr. Myers told him that he knew someone in
Florida who had Ms. Behrman’s ID or checkbod#. at 1951.

Richard Swinneythe husband oMr. Myers’ cousin, testified that Ms. Behrman's
disappearance came up atamily gettogetlter in late 2001.He was outside with Mr.
Myers when Mr. Myersnentioned his familiarity with the Paragon and Horseshoe Bend
areas, where he liked to huaind commented;| bet she’s found in the woods.Id. at
1921-23.

Mike Franey, who worked with MiMyers at a Kroger grocery store in 2003, testified that
on the day the newspaper ran an article about Ms. Behrman’s remaiggisemvered,
Mr. Myers saw the newspaper in the break room and said the picture of the ‘eaded
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familiar to him” becausele had hunted there before,” even though the woods did not look

distinctive. Id. at 2009. Mr. Myers further stated that “it was good they finaliynd the

remains” and, in a tone Mr. Franey described as “probably cocky,” Merdvstated he

was surprisé law enforcement had not contacted him “because he knew the people that

they thought . . . did the crimeld. at 2010.

e Michelle Lang, a neighbor of MMyers’ who babysat for his daughter, testified that Mr.
Myersstated in May 2005 that “the police w[ould] not find [NBhrman’$ killer because
there’s no evidence” and that the police should “look into thelifes that live on Delap
Road.” Id. at 2304.

The foregoing evidencelearly established that Mr. Myers discussed Ms. Behrman’s
disappearance with several peopier the fiveyear period between her disappearance and his
arrest. Not only did he theorizbout where or how the crime was committed ahere her
remains would be found, but he lied to increase his perceived knandbadgt the casé?erhaps
most rotably, he was correct that her remains were found in the woods. Thesewctscertairyl
cast suspicioon Mr. Myers, even though they ai@ from even an implicit acknowledgment of
involvement in Ms. Behrman’s murdefThey undoubtedly raised the question as to why Mr.
Myers appeared so interested in the case and whether his comments that she fooud in the
woods were based on actual knowledge.

The probative valuef these comments, howevenystbe evaluated in context. They are
the comments of an individual who lived very close to widse Behrman’sicycle was found
and was interviewed by law enforcement within a montthef disappearaneethat is, an
individual who hadikely spent significant time thinking about Ms. Behrman'’s disappearance

His commens must alsdbe considered in light of the fact thaarlyeveryone in the area
was constantlytalking about Ms. Behrmas’disappearance at the timédultiple witnesses
testified to this effect.See, e.qgid. at 1522 (Detective Crussen testifying that in the early stages

of the investigation;in Monroe County during this period of time you couldn’t go to the gnyoce

store without talking about Jill Behrman. You couldn’t pick up younday without talking about
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Jill Behrman”);id. at 192526 (Richard Sweeney testifying that he had heard lpemtper than
Mr. Myers discuss Ms. Behrman’s case on “several’ occasiahsdt 1966 (Bill Mueller, Mr.
Myers’'semployer in 2001, testifying that around this time others discusse8dlsman’s case
“quite often”).

Indeed, when Ms. Owingestified regarding her confession asdbsequentecantation
she acknowledged that she had told an individual she “partied thahshe killed Ms. Behrman
and told a group of friends that Ms. Behrman was “turtle bad."at 210304. She downplayed
thesecommaents implicating herselind othes that weremuch moresuspicioughan those made
by Mr. Myers bytestifying that Ms. Behrman was constantly discussed by neanyaeein the
area. See d. at 210506 (Ms. Owings testifying, “I have several different kinds of groops
friends, and [Ms. Behrman] was a subject of conversation in dllemfi.t. . . Some people were
saying that it was an accident. Some people were saying they thoughaiseviad killer. Some
people were saying that they thought that it was me and [Alisha Soardetdriah Clouse].”)id.
at 2106 (Ms. Owingsestifying that people discussing Ms. Behrman regularly speculated abo
how she died and where she would be fQund

Thus,like much of the evidence of MKyers’sguilt, the weight given to these comments
significantlydepends on thery’s credibility assessment and the assessment of the other evidence
against Mr. MyersThis is especially true given that the jurgebunted MsOwings's much more
inculpatory commemstpresumably because the jury believed other evidence did not support her
guilt. Thus, depending on the jury’s evaluation of the other evidence andydrs’s defense,
his commentsvere either thoseof an individual whoknew something aboutls. Behrmars

disappearancand was potentially involvear theywere the strange and embellisfanments
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of onewho, like much of the community, was interested in the case and what happened to M
Behrman

Vi. Totality of Evidence Supporting Verdict

The foregoing summary of the eviderstgporting the jury’s verdighows itwas far from
overwhelming.Other than Mr. Roell’'s testimony, there was no direct evidénkieag Mr. Myers
to the crime; there were notwesses that ever saw Mr. Myers with Ms. Behrman; there was no
physical evidence linking Mr. Myers to the crime; and, had the rampemse been properly
excluded, there was no evidence that Mr. Myers hgdrative to kill Ms. Behrman.

The affirmative ewdence supporting Mr.Myers’s guilt consisted primarily of
consciousness of guilt evidence from two family members,estantony of a former girlfriend
that Mr. Myers had taken to the wooded location Ms. Behrman was ulynfatend, and the
testimony ofa former cellmatehat Mr. Myersessentially acknowledged guilThe testimony of
Mr. Myers’s gandmother andunt undoubtedly had a strong impact on the jury, although neither
testifiedthat Mr. Myers ever acknowledged involvement he testimony of Ms. Goodman and
Mr. Roell waslikely even more damaging for Mr. Myerbut only if credited by the jury; both
witnessestestimony, unlike MrMyers’srelatives’ testimony, directly connected Mr. Myers to
Ms. Behrman’s murder, but the accuracy of both witnesssmony wascalled into question
during crossexamination. Thus, much of the jury’s assessment of this evidence depended on a
credibility judgment.

Together, this evidence éasilymore tharsufficient for the jury to find Mr. Myers guilty
beyond a reasonable doubt, but it is far from a strong case of Guittn this, the prejudicgaused

by trial counsel's errors more likely impacted the verdisee Strickland466 U.S. at 696 (“[A]

113



verdict or conclusion only weakly supported by the record is moegylito have been affected by
errors than one with overwhelming record suppprt.

b. The Prejudice Caused byTrial Counsel’'s Errors

Having discussed the strength of the evidence supgaha verdict, the Court turns to
how trial counsel’'s deficient performance prejudiced Myers’sdefense. The Court will first
discuss each of the three instances of deficient perfornaancthe prejudice flowing therefrom
The Court will then asses$ise cumulative prejudice of these erréfs.

i. Trial Counsel’'s False Statement®uring Opening

As detailed abovetrial counselmade two critical false statements to the jury during
opening regarding the Hollars theerpamely, that a bloodhound tracked \Behrman’s scent
to Mr. Hollarss residence but was pulled away by law enforcement and that Mr. Holdulg s
Behrman were @n arguing a day or two before she disappeaidd.evidence was admitted
supporting gher of theseassertions As to the former, Patrick Baker admitted to the Indiana
Supreme Court that he should have known that no evidence supported tiiisrasSee In re
Baker, 955 N.E.2d at 729.

These false statements prejudiced Mr. Myers in two ways. thiesteliminatedwhatever
remaining possibility thatthe Hollars theorycreatedreasonable doubt Second,and more
prejudicial, they destroyedrial counsel’'s credibility with the jurys a general matter. Trial

counsel’s false statements left the jury withimpression that MiMyers’sbest defense involved

27 As discussed above, the Indiana Court of Appeals did not assess cunprigtictice asStricklandrequires. This
leaves the Court to analyze cumulative prejudice in the fissince. The Court notes, however, that for two of the
identified errors—trial counsel’s errors regarding the false statements and the rajmmewi-the Indiana Court of
Appeals determined that Mr. Myers was not sufficiently prejublicg the individual error such that relief was
warranted. Thus, even though this Court’s cumulatregudice analysis is necessarily different than the individual
prejudice analsis conducted by the Indiana Court of Appeals, the Court will, when apprm@pdiscuss in several
footnotes below how the Indiana Court of Appeals assessed thdipediom he individual errors.
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trial counsel conmacting a sensational theory of an unwanted pregnancy leading to ramdtier
police coverup.

To evaluate thee two types obrejudice,it is important teexaminehow the Hollars theory
was otherwise supported during tridls explained belowtrial counsel presented scant evidence
supporting the Hollars theory, and the State presented compelling ®videdermining it.This
would leave the jury with the unmistakable impression that théglse statements by trial counsel
during openingwere not mere oversights of peripheral matters regarding an otherwisg stron
theory. Instead, the false statements would more likely be perceidslilzerate fabrications
meant to focus the jury’s attention oheory of the crime that, in truth, wasppoted by very
little compelling evidence The jury would ultimately be left to believe that a false sensatio
storywaspart ofMr. Myers’sbest defense.

As an initial matterMr. Hollars had a solidlibi. Both he and Ms. Behrman'’s supervisor
at the RSC, Wes Burton, testified that Mr. Hollars was working aBR&C during the timeframe
in which Ms. Behrman disappearedlrial Tr. 104450. Trial counsel did not meaningfully
undermine this evidence durirgossexamiration. At most, it was acknowleed that Mr.
Hollars’s whereabog could not be confirmed minutgy-minute.

Moreover, law enforcement witnessegho investigated Ms. Behrman’'s murder both
before and after meemains were foundestified withoutmeaningfulopposition that Mr. Hollars
was categorically excluded assaspect Detective Arvinexplained that he interviewed Mr.
Hollars and five or six other individuals regarding Mr. Hollars and lcoled he had “no
involvement.” SeeTrial Tr. 220406. He further explainedhat Mr. Hollarsbecame a “person of
interest due to a psychic from Michigan that had labeled him,” aidheétfollowed up with the

psychicand determined she was not credibék.at 220304; seealsoid. at 942 (Marilyn Behrman
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testifying that Mr. Hollars’s possible involvemenivasfirst raised by “a psychic”)id. at 2241
(Detective Arvin testifying, in response to a juror’s questioargigg why Mr. Hollars became a
person of interest, that “a psychic from Michigan . . . statedsiiatwas a specialist in remote
viewing andMs. Behrman]had shown her that . possibly [Mr. Hollars] was involved.))d. at
2493 (Detective Lang testifying, in response to a juror’s question ohesilr. Hollars was ever
implicated, that his understanding is that Maollars’s “implication comes from a conversation
that Eric Behman had with a psychic eafdn in the investigation.”) Agent Dunn, who was Mr.
Myers’s witness, testified that Mr. Hollars was “absolutely” excluded as a suapdcthat the
“sole connectijon]” between Mr. Hollars and Ms. Behrman was that theyeddvgether.1d. at
2584, 259%61. The State highlighted this during closing, noting that it showed horeagh law
enforcement’s investigation had bee8eeid. at 2817(noting that Mr. Hollars “was a suspect
because of a psychi¢”)d. at 2823 (arguing that Detectives Dunn and Arvin investigated Mr.
Hollars “and eliminated him,” and noting that it was even surprisiagttiey looked at him at all
“based on the word dd psychic,” but this “shows you the detail” with which law enforcemen
investigated).

Against this, trial counsel provided little evidermmmnectingVir. Hollars to Ms. Behrman,
let aloneimplicating him in hemurder?® Indeed, the evidenameant to cassuspicion on M
Hollars waghe following:

e Mr. HollarsinterviewedMs. Behrman when she applied to work at 8#SC id.
at110Q

28 When setting forth the evidence implicating Mr. Hollars, theéana Court of Appeals stated, “[ijmportantly, the
jury was presented with evidence that a bloodhound tracked Balwiscent near Hollars’ residenceéMyers Il 33
N.E.3d at 1093. First, ithevidence would have been excluded from trial but for trial @isdeficient performance.
Second, even if it was not excluded, this fact did little, if anything, to implicatéidlars. Not only did Mr. Hollars
have a solid alibi that he was atnk@nd no evidenceaspresented that he was at home, but the bloodhound evidence
itself suggested that MseBrman rode several miles p&t Hollars'sresidenceand ultimatelyto the field in which

her bike was found. Without more, such evidence hargdicates Mr. HollarsMost important, as discussed herein,
trial counsel should have objected to the bloodhound evidence and #wdiaobyvould likely have been sustained.
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e Mr. Hollars gave Ms. Behrman his name and telephone number becausardhe h
she was a member afcycling cluh Discycles and he had a nice road bike he
wanted to sellid. at 921;Ms. Behrman told her mother about thisd her mother
did not see anythinfunusual” about it because Mr. Hollars was “just a guy she
met at work,"id. at 924, 942

e Mr. Hollars called Ms. Behrman’s residence multiple times the day afte
disappearedwhich Ms. Behrman’s mother thought was odele id.at 1529, ht
Detective Lang testified that Mr. Hollars first called because Ms. Befisrtennis
shoes were left ahe SRSCand after he heard she was missimg thought this
might help provide a reference time for her whereabddasilyn Behrman could
not remember the contents of the second ichlgt 245354, 2483

e Mr. Hollars owned a twelvgauge shotgun, which was the type of gun used to kill
Ms. Behrman; but despite trial counsel making much of law enfacgsnfailure
to test this gun, the Stapeesented evidendbat the shotgun wadding found with
Ms. Behrman'’s remains did not match the wadding usedrbiAollars,id. at 740-
41, 7471118 281516; and
¢ Ms. Behrman missed church because she (incorrectly) thought she wiag $abb
someone’s work shifit the SRS®n a Sunday morning in miglay, so insteaodf
returning to church, Ms. Behrmaaxercisedout at a different recreational center
than normal, which her mother testifieés“unusual,”id. at 91318 .2°
Trial counsel also repeatedly suggested and attempted to prove thBeMman was
pregnantarguing this coulchave been MrHollars’s motive for murdering her. Evidence was
presented thatondoms, a pregnancy test, emergency contraceptive medicatissg\geral books
regarding pregnancy were found in Ms. Behrmd@doom. See, e.gid. at 92531. But there

wasalso significanevidence presentedahMs. Behrman was not pregnainicluding testimony

from Marilyn Behrman (thaher daughtewould have told hehad she been pregnant and that she

2% The Indiana Court of Appeals cited to this evidence, reasonintaittegugh trial counsel failed to deliver on these
specific promises, other evidence casting suspicion on Hollaspresented to the jury.Myers 1|, 33 N.E.3d at
1093. But, as noted, the “other evidence” potentially implicating Mtlaks was at best weakGiven this, it is
unclear to the Court how this makes trial counsel’s false pesnitgat he would present much more damaging
evidence regarding Mr. Hollatsssprejudicial. The opposite is more likely. Presented with very little evedtvat

Mr. Hollars was involved, trial counsel's false statements regarding the two otestiglly damaging pieces of
evidence makes the already weak case against Mr. Hollars havepdseamre of being a datrate fabrication to
bolster an unsupportable theory wittamatic claims.
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did not see any signs of morning sicknesmsd Detective Langthat his investigation uncovered
no evidence that she was pregna8tk, e.g.id. at 92627, 95254, 2484

More importanteven if thgury believedVis. Behrmarwas pregnanthere was no specific
evidence presented that Mr. Hollars and Ms. Behrman had any setabdnship, let alone a
sexual relationshifpo cause a pregnaneynd thusa motivefor murder. The closest such evidence
was the testimony of Becky Shoemake, who was Ms. Behrman’s cousin anchateah Indiana
University. She testified that an older man “wanted to go out to lunch or smgpetind [Ms.
Behrman] was concerned because he was over 21, and she wasn't old tendugk, so she
wasn't sure, you know, dogo . . . .” Id. at 1013.Ms. Shoemakenade clear that she had no idea
who this person was or anything other information about [dee idat 101314.

Against this evidenece-evidence that at most invites the jury to engagedamplete
speculation that the older man wsls. Hollars>*>—several witnesses consistently testified that
there was no evidence substantiating a relationship between Mr. Holthids.Behrman. Mr.
Hollarsdenied it. See idat 1106001. But more persuasive are thany of other withesses who
testified that there was no such relationsiee, e.gid. at 942 (Marilyn Behrman testifying that
Mr. Hollars was “just a guy she metvabrk”); id. at 1055 (Mr. Burton denying knowledge of any
relationship)id. at 2456 (Detective Lang testifying “that there was . . . no basig anydkind of
rumor that [Mr. Hollars] and Jill were ever romantically linkedi§J; at 2601 (Agent Dunn
testifying that the “sole connectijon]” between Mr. Hollars and Ms.rBgm was that they worked

together).

30 Mr. Myers aptly explains why this theory is simply implausible: “Behrman’therdestified that Jill had only met
Hollars in midMay, one or two weeks before her disappearance. Trial Tr. 94828€2That is, even if Behrman
(who hadrecently expressed doubts about the propriety of hdvimdhwith someone over 21 years old because she
wasn'’t old enough to drink (Trial Tr. 1014)) had decided to have unproteexewith Hollars the day she met him . .
., it is unlikely she would haveeenaware of any resulting pregnancy before she was abducted, let lad@meable

to share this information with Hollars.” Filing No. 33 at36 (citation format altered).
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Perhaps no incident at trial highlightbdth how poorlythe Hollars theory came off and
how blatantly false trial counsel's promises wrantrial counsel’slone attempt to preseany
evidencesupporting his second false statemetitat Ms. Behrman and Mr. Hollagere seen
arguing a day or two before she disappeaf@dring Detective Lang’s testimony, Patrick Baker
directedhim to a case repbDetective Langhad written to refresh his memory about what Ms.
Behrman'’s father told himSeeTrial Tr. 2454. The report stated: “Mr. Behrman recalled that on
May 30th, 2000, BRIAN had a softball game at the Cascades in Bigtoni BRIAN and his
girlfriend were present at the game. Mr. BEHRMAN recalled JILL was atssept at the game
and seeing her and BRIAN talk. He learned that they actually made plaagettuhch together
before JILL went to camp.” D. Trial Ex. B at 5. After Detective g.aaviewed this paragraph,

trial counsel asked the following questions:

Q. Does that refresh your recollection?
A. I’'m still looking for Hollars in the first paragraph.
Q. First complete paragraph on that page, sir. He talked about BriaardHoll

beingat the softball game.
A. In the middle of the page?
MR. SONNEGA: Judge, objection. That’s not Brian. .

THE COURT: He’s just trying to get him focused on what he’s
askingabout. You want to point to it or tell him?

A. | ... found it.

Q. Mr. Behrman told you that Jill had been talking to Brian at thé&oabf
game. Is that correct?

A. That’s her brother.

Q. She’d been talking to Brian. Correct?
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A. Brian, her brother.
Q. And they actually made plans to go have lunch. Is thaéct?
MR. SONNEGA: Judge, I'm going to object.

A. It's her brother.

Trial Tr. 245455. In short, trial counsel believe(r at least tried to deceive the jury into
believing)that Mr. Hollars had been with Ms. Behrman at a softball game andptadseto have
lunch together shortly before she disappeared (presumably, attgrtpirovethat Mr. Hollars
and Ms. Behrman were together theeningbefore she disappeared andiwait Mr. Hollars was
the older man Ms. Shoemake testified askedBétirman ora date). But theBrian” in the report
was not BriarHollars; it was Ms. Behrman'’s brother, BriBehrman.

This incident is a microcosm of how poorly the Hollars theory wanhd trial. Not only
did trial counsel have little to no evidence supporting the Hollaesry, butthis incident
undoubtedlycreatedthe sameimpression trial counsel’s false statensedid—that trial counsel
was trying to mislead themAfter all, the jury had by this time already heard Bshrman’s
mothertestify that their familywent to watch Jill's brother Brian's softball game the evening
beforelill disappearedSeed. at 901.

Finally, the parties’ closing argumentgyhlighted how damaging trial counsel’s false
statements were. Patrick Baker returned to the Hollars theorgamg! At that point he knew
that he had failed to present evidence supporting his two false psoduisng opening argument,
but he did not address this failure head on. Instead, he attemptedsdquward with the Hollars
theory, albeit in a significantly wateretbwn fashion. The below portion of Patrick Baker’s
closingargument especially tb emphasized portions, show how tenuous the Hollars theory had

become by the end of trial, even in trial counsel’'s own tellinig of

120



Motive, there is actual motive here. Not motive by John Myers. Thevalsence
that the victim may have been involved with an older man. Theraiseyodence
right there. . . . There is evidence that the victim was concerned bémgt
pregnant. Ban Hollars, an older man who . . . worked with her[] is considered a
suspect. Ladies and Gentlemen, these books [found in Ms. Bebrbedroom]

are not for sexuality class, okay. Let’s talk about the new mediciaks, “Pills
That Don’t Work Ovetthe Counter” ones, “Pregnant Too Soon”, “Poor Baby, Poor
Body”, a pregnancy kit from IU. This is the physical evidence asdtive. The
police dropped Brian Hollars as a suspect without following all of thg ver
important evidenceHe interacted with JilIBehrman Yes he gave her his number
regarding a bicycle and maybe he says, | want to sell a bicycleg lbatlt three or
four times the next day after her disappearance. Is that about a Dicytle
bloodhound, Samantha, followed his scemhich was near the house of Mr.
Hollars, but the trail was stoppedshe was taken to the other side of 37, which by
the way is pretty hard to get across on a bicydWr. Hollars was an enthusiastic
hunter owning a twelvgauge shotgun matching the descripodthe gun that the
doctors said that was used. Matching the description of the same gurctitres do
said was used. They questioned Mr. Hollars but they did not examisleabgin.
Why? Why didn’t the police take that extra step to look at his sh8tgiwelve
gauge. Mr. Hollars had a twelve gauge. That’s why this is importaait’'s My
these books are important, ladies and gentlemen. This lady shauidvalost

her life but ladies and gentlemen it's called motive. It's caliedmotive oBrian
Hollarsor someone else. (Inaudible) associated with Brian Hollars or maybe it was
another man completely. An unwanted pregnancy who it had motivated someone
to commit this crime. There itis.

Trial Tr. 279292 (emphases addetl).Trial counsel hd produced so little evidence supporting

the Hollars theorand no evidence supporting his two most important promises during opening

31 patrick Baker’s description of the bloodhound evidence during cledimat thebloodhound trackedear Mr.
Hollars’ “but the trailwas stopped™—appears to be an attempt to continue pressing the false narratiegameduring
opening that law enforcement somehow directed the bloodhoundfimrar. Hollars’sresidence. At best, ithis

a misleading gloss on the evidence, if not simply false. Deputy Douth#itdesbout the need to useop trails—
where a bloodhound is driven along the direction it is scentiddghen periodically dropped off to see if it can pick
up the scent-so the bloodhound does not become too tifeETrial Tr. 97596, 983. After the bloodhound scented
near the field where Ms. Behrman'’s bicycle was found, drop trails uged to allow the bloodhound to scent south
along Maple Grove Roadd. at 97475. Deputy Douthett requested that law enforcement driving theleektop
prior to any major roadway.1d. at 978. Thus the bloodhound was loaded into the vehicle significeortly of Mr.
Hollars’sresidence near Maple Grove Raautidropped off shortly before Highway 37, where it picked up the scent
and continued tracking south and east along the proposed northernidoate97485. The drop trail near Highway
37 waspastMr. Hollars'sresidence when heading south, and the bloodhound contiiagkthg south.SeeTrial Ex.

74. Nothing about this testimony suggests that the bloodhound sceatetl Mr. Hollarss residencéut was then
“stopped,” as Patrick Baker argued. If anything, it showed thattipetiéhil began long before Mr. Hollassesidence
and the bloodhound was not dropped off until immediately after Mr. Hallaasidence. It is true that this prevented
the bloodhound from having the opportunity to divert toward Mr. Holaesidence. But this is not what Patrick
Baker argied. The bloodhound did not, as he stated, track near Mr. Hetlesglence but was then stopped. Notably,
during Deputy Douthett’s testimony Patrick Baker did not attempt to efigit@stimony regarding Mr. Hollais’
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related to that theorythat he nearly abandons it in closing, vaguely suggesting that it codd hav
been another man altethher who murdered Ms. Behrman because shepealsap¥ pregnant.

During closing, the Stateapitalized on trial counselfalse statement regarding Detective
Arvin leading a bloodhound to MHollars’s residence Specifically, the State noted that the
bloodhound Samantha “never tracked at Brian Hollars’ front doaywabeard the Defenseldim
during] opening.”ld. at 2817. The State then juxtapdseal counsel’s failure to follow through
with their promises to the State’s truthfulness during mygeargument:

In the State’s opening the State showed you everything we were goingugaino

and then think we delivered that and more. We didn’t tell you aboubthe \We

played poker too but we showed you everything and we told you and we proved

ewverything (inaudible). Inthe Defense’s opening the dog (inaudible) Armm’s

dog (inaudible) right up to the front door. | don’t know if it'semidence whether

it's a toy poodle or not but he certainly doesn’t have a police dog.

Id. at 282223.

In sum, the evidence presented at trial regarding the Hollars themgled that Mr.
Hollars hada strongalibi; there was no evidence that Mr. Hollars was romantically involvdd w
Ms. Behrman; law enforcement absolutely excluded him as a susy&ajng Mr. Myers’'sown
witness; despite trial counsel’s protestations that law enforteratised to check MHollars’s
shotgun, Mr. Hollars used shotgun wadding different than that fouihe atime scene; and Mr.
Hollars was onlyevenconsidered a suspt due to a psychitom Michigan The only evidence
connecting Mr. Hollars to Ms. Behrman is that they worked togetfier Hollars gave Ms.
Behrman his phone number because he was trying to sell a bicycle (perlsapseonen Ms.

Behrman'’s cycling alb), and he called her house multiple times the day she disappearsti@after

did not show up for work.

residence, nor did he ever suggthat the drop trail locations were selected for any reason but that testibgd
Deputy Douthett-namely, to stop before any major intersection.
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Against this backdrop, trial counsel’s two false statenduntieg openingvere prejudicial.
Had they been true, they would have bd®nfar the strangest evidencsupporting the Hollars
theoryshowing(1) Ms. Behrman was at MHollars’s residence the morning she disappea(2y
law enforcement covered it yand(3) the possibility of a relationship between Mr. Hollars and
Ms. Behrman shortly befotger disappearance

Simply put, trial counsel promised to produce specific, dramatiteage to implicate Mr.
Hollars, but, without explanation, failed to follow throughhis caused significant prejudic&ee
Anderson v. Butler858 F.2d 16, 17 &t Cir. 1988) (“[L]ittle is more damaging than to fail to
produce important evidence that had been promised in an openiiige promise was dramatic,
and the indicated testimg strikingly significant.}; United States v. Crawfoy&b80 F.Supp.2d
1177, 119495 (E.D. Cal. 2009)(“Failure to produce a witness promised in opening statement may
constituteineffective assistance of counsélthie promise was sufficiently specific and dramatic
and the evidence omitted would have been signifiantMVvhen as herecounsel’sunfulfilled
promises relate directly toaiitical aspect of the defengejs even more prejudicialSee Saesee
v. McDonald 725 F.3d 1045, #¥®-50 (9thCir. 2013)(noting that prejudice existparticularly
[in] cases where the promised witness was key to the defense theory of the case artdewher
witness’s absnce goes unexplained”Whatever viability the Hollars theory hadvhich, to be
sure, was notuch—trial counsel’s false statements undoubtéeltiithe jury to reject it.

More importarly, trial counsel’'s false statemeniadermined MrMyers’'s defensen a
second, more fundamental wajhey destroyed trial counsel’s credibility with the july.s true
that the evidence supporting the Hollars theory was so tinsdkeven without considering trial
counsel’s false statementhejury likely would have rejected it. But given how weak Halars

theory wastrial counsel’s false statemerlikely created the impression that MWyers’s best
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defense involved trial counsel concocting a sensational theory thatter§sunsupported by the
evidence such that trial counsel needed to fafgelgnise that stmg evidence would be presented
to support it.

Counsel’s credibility with the jury is of immense importance dyiantrial. Even small
misstaements about what the evidence will show calddageounsel’s credibilityand thereby
prejudicethe jury against the defendanBut as detailed above, trial counsel's false statements
here were not peripheral. Trial counsel promised a sensational $taryaung woman in a
relationship with an older coworker whioen murders her because she bexsynegnant. The
most direct way trial counsel promised to show this was also regheational: law enforcement
used a bloodhound to track to Mr. Hollaesidenceébut pulled the dog away, implyinthat law
enforcement were covering ftine true murdere®? Trial counsel also promised evidence of a
fraying relationship shortly before Ms. Behrman was murdered: Hdllars and Ms. Behrman
were seen arguing shortly before she disappeared.

As the jury found out during trial, however, neither of these cripcaimiseswastrue.
Sincetrial counselwas untruthful regardingwo key pieces of evidenddat were supposed to

support hisdefensetheory the jurywasleft with the unmistakable impression that Nityers'’s

32n its prejudice analysis of trial counsel’s false statementsglopening, the Indiana Court of Appeatated that
the jurors’ questions showed they were interested in the Hollars theweyally—including questions regarding Mr.
Hollars’s alibi and whether he was romantically involved Ms. Behrwhbat they did not ask the “canine handler,”
Deputy Douthett, regarding trial counsel’s claim that a bloodhoaddaterted at Mr. Hollarsresidence.Myers |,

33 N.E.3d at 10934. This, reasong the Indiana Court of Appeals, shows that the jury was not focusetabn t
counsel’s misstatements and thus the false statements were not @kejudici

This analysis ignores the fact that the State asked Deputy Dioonthditect whether the bloodhoutrecked to “any
houses,” to which he responded, “[n]o.” Trial Tr. 986. It is thotrely unsurprising that the jurors did not repeat
this question. They were already categorically told ttebtoodhound did not track to any houses. Moreover,guror
did ask questions regarding the bloodhound tracking to Mr. Halleesidence to other witness, thus showing that
they remembered trial counsel’s false promises during openidigvare searching for supporting evidence. For
example, a juror asked Mr.oHars if he was “ever questioned about a bloodhound coming up to your ddoid”
Tr.1162. Mr. Hollars responded that “the first time [he] ever héetdias in the paper, and so | don’t know anything
about a bloodhound coming to my door, ntd” Jurors also asked Mr. Hollars and Mr. Burton whether Ms. Behrman
had been to Mr. Hollarshouse, both of whom responded in the negat8ee idat 1057, 1159.
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bestdefense involvednisleading the jury andttempting to distract them with sensatiotiaims
Any reasonabl@iry would concludenot merely that the Hollars theory was meritless tihaitany
defendantvhose best defense includes a sensational theory predicatedas Iiesviable defense
at all This would lead the jury to discount trial counsel’s other defensei¢beaot to mention
trial counsel’s credibility regarding anything else disputedndurial.

Federal courts have recognized the negative effects caused when defense isounsel
untruthful with the jury: the jury imputedefensecounsel’s lack of credility to the defendant
himself, which carcausesubstantial prejudice. The Seventhc@it explained this itHampton
“Promising a particular type of testimony creates an expectation in tds ofijurors, and when
defense counsel without explanation fails to keep that promiseyrthenpy well infer that the
testimony would have been aatge to his client anghay also question the attornsycredibility.”
347 F.3d at 26Qemphasis added§ Similarly, the Ninth Circuit aptly described how damaging
counsel's promise that a witness will testifjn be when igoes unfulfilled Saeseg725 F.3dat
1049-50 This dynamic plays out in a similar manner when, as here, critiogflgrtant promised
evidence goes unpresented:

A juror’s impression is fragile. It is shaped by hisnfidence in counsed

integrity. . . . Having waited vigilang} for the promised testimony, counting on it

to verify the defense theory, the juror may resolve his confubi@ugh negative

inferences. In addition to doubting the defense theory, the juroalsaydoubt the

credibility of counsel. By failing to presepromisedestimony, counsel has broken
apact between counsel and juirywhich the juror promises to keep an open mind

33 The Indiana Court of Appeals concluded that Mr. Myers was not prejudicquhrin becausédamptonis
distinguishable in that the false promise made by the defendantiseianHamptonwas that the defendant himself
would testify, but never did. The Indiana Court of Appeal®isect thatHamptonis distinguishable on that basis.
SeeBarrow v. Uchtman398 F.3d 597, 6667 (7th Cir. 2005) (distinguishingamptonon multiple bases, one of
which that inHamptonthe Seventh Circuit “placed special importance on the fattttial counsel had specifically
promised the jury that the defendardgul testifyhimself). But that is not the end of the analysis. Merely because
this case does not fall directly withitlamptoris specific holding, does not mean either that different falssises
during opening cannot be prejudicial nor thlmptons reasoning is not persuasive in a different, albeit related,
context. Indeed, the Seventh Circuit and others have recoghadti¢ failure to follow through on promises about
what evidence will be presented can amount to ineffective assistaomensiel even when the promised evidence is
not the defendant’s own testimon@eeEnglish 602 F.3d at 7284arris, 894 F.2d at 879
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in return for tle counseb submission of proof. When counsel breaks plaat, he

breaks also the jury’s trust in the client. Thunssome casesparticularly cases

where the promised witness was key to the defense theory of the case and where

the witness’s absence goes unexplatradcounsel's broken promise to produce

the witness may resulb prejudice to the defendant.
Id. (citing Williamsv. Woodford 859 F. Supp. 28154, 1164E.D. Cal. 2012) seeEnglish 602
F.3d at 729 (The jury in this case must have wondered what happeréaetavitnesspfter she
was promisedduring openinglas a corroborating witness fithe deéndant’s]story, and the jury
may well have counted this unfulfiled promise agaiftee defendantland his attorney);
McAleesel F.3dat 166(“The failure of counsel to produce evidence which he promised the jury
during his opening statement that he would produce is indeed a damagiregdiaffiient of itself
to support a claim of ineffectiveness of courisel.

The Court will considebelow how the two types of prejudice flowing from trial coursel’
false sta@ments, along with the prejudice from trial counsel's other griopacted the jury’s

verdict.

ii. Improper Rape Evidence

The Court turns next to the prejudice flowing from trial cousstilure to object to the
improper evidence that Ms. Behrman was raped before she was murderedessdlassmpact
this evidence had at trial, the Court will first set forth theroper rape evidence that was presented
and how the State used it during closing argument.

As detailed above, Dr. Radentz, a forensic pathologist called by the tstided
regarding the “dumping” of a body

[A] homicide in which the individuais taken to a remote spot and dumped.

Sometimes they are killed at the spot or killed elsewhere. The classicisdenar

that of a rape homicide in which you have the remains of a youredeand the

clothes, if they're present, are in disarray, and in this case thbeghis very little,

if no, clothing found at the scene. So this is a fairly classia fape homide and
then subsequent dumping of the body.
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Trial Tr. 1423. This testimony undoubtedly prompted a juror to ask Dr. RadentzoiDbelieve
the body was raped before being shot,” to which Dr. Radentz replied, ‘st 1454.

During follow-up questioning, trial counsel attempted to undermine this testimoeydhst
of simply objecting to it. On one hand, trial counsbfought out testimony that there was no
physical evidence proving that Ms. Behrman was raped. But on thetbthexchangeswhich,
again, would not have been necessary had counsel simply objectedéstimony—belabored
Dr. Radentz’s testimony regarding rape and, worse still, allowed Dr. Raftefurther explain
why he strongly believed Ms. Behrman was raped.

Trial counsebsked and Dr. Radentz answered as follows:

Q. ... [Y]ou don’t have any evidence that she was raped, do you?

A. No. That’s based on my training and experience.

Q. It's based on speculation, isn’t it?

A. No. As an expert witness, it's based on my trairdng experience.

Q. Yeah, but you're looking at that from a way that a scientist looks at

statistics. You don’t have any evidence that . . . here because gttu do
have any soft tissues. Isn't that correct?

A. In terms of physical evidence.
Q. .. .Right.
A No.

Id. at 1458. Trial counselended his questioning, and the State immediately follewpedn this

subject:
Q. .. . Based on your training and experience, what did you obsetvéth
you to that conclusion?
A. The ... scene is classic . . . with a dumping or a scene of a homicide, more

specifically a rape homicide. When you find the remains of a feimale
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remote area with, again, clothing either in disarray or being ghaen

believe it was in this &, that is consideredrape homicide and dumping

until proven otherwise The other characteristic of this case which is found

in the rape homicides is the depersonalization effect of the shotgumdw

to the back of the head. It is fairly commondorindividual after a rape to

occur to depersonalize the individual to make the crime seem less severe to

them, so they'll frequently disfigure the face with multiple ibldorce

injuries or a massive waod to the head such as a shotgun would which

would completely fragment and disrupt the head and face.
Id. at 145960. Thus not only was Dr. Radentz permitted to testify that the juryukhbelieve
Ms. Behrman was raped unless Mr. Myers “prove[s] otherWsewas permitted to elaborate on
his theoy of why this case was a rapemicide in a manner that, as set forth below, the State
utilized during closing argument.

Finally, trial counsefollowed-up with further questioning, again attempting to undermine

Dr. Radentz’'sestimony:

Q. And you have a evidence ofrape]in this case other than your own opinion . . .
correct?

A. Well, | mean, other than the evidence of the fact that the body wad ifou
a remote scene, the fact that the body was that of a young female, the fact
.. . that theravere very few if no clothing items present. Other than that,
no.
Q. Okay. And . . . you certainly . . . even if your conclusion is corne
don’t know who performed that duty because you don’t have any swentif
evidence to determine that.
A. That’s correct.
Id. at 146061. Dr. Radentz was so insistent that Ms. Behrman was raped that Hugh Baker
essentially ceded the point by pointing out that, even if she was tapegls no scientific evidence
establishingvho raped her.

Dr. Radentz’'s testimony regarding rape featurethenState’s closing ithreerespects.

First, the State detailed the factors Dr. Radentz discussed that makketlidassic” rape
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homicide. Id. at 2750, 2753 Specifically, the State argued that “Dr. Radentz also talked about a
classic rape versu®hicide case,” and compared the two typebarly “dumping” Id. at 2750,
2753. The State downplayed the first type where an individualdoses and friends or
acquaintances who panic leave the body somewhevll #asily be found, then turnew this
case:

And compare that that with what Dr. Radentz said was the classic rape homicide.

Look at those factors and see how they apply to this case. Yo[u]ngefeFhat's

Jill. Remote area. That'’s that area up there, isn't it? Remote? Yeaie' S barely

ahouse around, very little traffic, it's way off the beaten path. Rthing found.

Dr. Nawrocki searched. Detective Lang had the recruit school out. No glaths

found. And then depersonalization. Can you think of anything more .

dehumanizing or more impersonal than putting somebody down, strigged,n

shooting them in the back of the head?
Id. at 275334

Second, lte State returned to Dr. Radentz’s testimony regarding depersonaldaticape
victim to argue that Mr. Roell's testimony was @if@e. In the midst of discussing Mr. Roell’'s
testimony the State noted that Mr. Roell, given that he f@asg criminal chargesad areason
to lie, but his testimony should be believed because he “said things tleatevesborated.1d. at
2764. First, Mr. Myers “talked three or four times about the bike. Reneeriie Defendant’s
pacing, he’s nervous, the Defendant was worried about the bkeSecond, lte State explained:

He also said something pretty important and I’'m not going to userthedge but

he used the B word. The Defendant was angry and referred to Jill usBgvtirel.

Now remember what Doctor Radentz said about depersaomgtizé victims. Stop

and think what more way, better way or worse way rather, to depersonalizeaa

than refer to her as a female dog. It's starting to make sense.
1d.>®

34 The State’s slideshow used during closing contained two skgg@sding Dr. Radentz’s testimony, one of which
highlighted Dr. Radentz’s testimony regarding rape. Specificallptédthat Dr. Radentz, “Explained ‘Body Dump
vs Rape/Homicide™ and higighted that this was a “Classic Rape/Homicide case” because vedva “Young
female,” “Remote Area,” “No clothing found,” and “Depersonalizatasrthe Victim.™ 1d.

35 The State folded back to Dr. Radentz’s depersonalization theory laitey diasing: “[R]ecall what Doctor Radentz
said about depersonalizing the victim. At a time when everylsodgping that Jill comes home safe . . . here’s what
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Third, the State turned to the evidence of rape to show that Mr. Myers was tagaierp
of the crime, as rape was his motive:

You know the motive in this crime is clear. It's (inaudible) whestior Radentz

told you that this was a classic rape murder. Rape is a crime of controlsRape i

a sex crime. It is pure and simple control over another human being anthtiogi

them.The Defendant did not have control oy&ls. Goodman] He was a balloon

of hot air about ready to burst, April 28th, 2000. She broke up with him May 5th

that first week he didn’t have to (inaudible). He was still obsessingt dleo when

she went on heriggh school trip to Kentucky Kingdom. He wanted control over her

pure and simple and unfortunately Jill happened to be between Canlgs had

Lost Man'’s Lane near the Defendant’s trailer at the wrong place at the tinae.

Id. at 281617.

The foregoig shows that trial counsel’s failure to object to Dr. Radertessmony
regarding rape caused thidistinct types of prejudice. First is the general prejudice figviom
society’s desire to ensure that those who commit sex crimes are held adeouSttond, the
State used the rape evidence to bolster Mr. Roell's credibitityvitness whose credibility was
otherwise questionable but was important to the State’s case. dir@erhapmostprejudicial,
the rape evidence allowed the State to create motive for Mr. Myers to murdapleteostranger
when there otherwise was none.

The Supreme Couhasdiscussedhe first two types of prejudice in an analogous, albeit
different, context. IrHouse the Supreme Court held that the petitioner had demonstrated his
actual innocence-a difficult standardequiring a showing that “it is more likely than not that no
reasonable juror would haveund petitioner guilty beyond a reasonable doubsuch that his
procedural default of certain claims could be overlooked. 547 U.S. at 3®/Supreme Court

discussed several factors that led to this conclusion. One such fea&$ that, in direct

contradiction of evidence presented at trial, DNA evidenosvel that semen on the victim’s

[Mr. Myers] calls ths, a piece of human excrement, waste, it's depersonalizing and wheseyeliat Doctor Radentz
said you start adding the pieces upl."at 2772.

130



nightgown came from her husband, not the petitioner. The Statedatigat this evidence was
immaterial because “neither sexual contact nor motive were elemehis affénsé of murder.

Id. at 540. But, by way of reasimig directly applicable to this case, the Supreme Court held that
the new evidence was of “central importanckd’”

First, the Supreme Court noted as a general matter that “[l[Jaw aredys@s they ought to
do, demand accountability when a sexual offense has been commitieat’541. Thus,the fact
that a sexual offense occurred, even though the petitrears not charged with one, “likely was a
factor in persuading the jury not to let him go frell” Much the same can be said for Mr. Mye
AlthoughMr. Myers wasnot charged with rape, the fact that the jury believed Ms. Behrman was
raped before she was murdered was likely a factor in their de¢tsiind him guilty. Cf. Daniel
v. CommissioneB22 F.3d 1248, 1277 (11th Cir. 2016R&pe is, of course, highly inflammatory,
so unrebtted evidence thdthe defendantiried to rape someone is highly prejudicial.

Second, the Supreme Couwejected the State’s argumentHousethat the new evidence
was irrelevanby noting how important evidence of motive is nmanal cases, espedly cases
like the instant cas&here the primary issue at trial is the identity of the perpetrdtbeSupreme
Court observed that theal in House“[flrom beginning to end . . . [was] about who committed
the crime,” and “[w]hen identity is in quésh, motive is key.” House 547 U.S. at 54Cseealso
Ford v. Wilson 747 F.3d 944, 952 (7th Cir. 2014) (“[¥Wle motive was not an element of the
offense, it was certainly relevaf)t Turner v. State 953 N.E.2d 1039, 1057 (Ind2011)
(“Evidence of a defendart’'motive is always relevant in the praxfa crime.”). TheSupreme
Court highlighted that the importance of motiveas not lost on the prosecution, for it introduced
the evidence and relied on it in thedirguilt-phaseclosing argument,House 547 U.S. at 540,

just as the State dalring closinghere.
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In both this case anHouse the jury wastold rape was thenotive but the evidence
supporting that should not halveen presented.he Supreme Court explained how this can impact
the jury:

A jury informed that fluids on [the victim'gjarments could have come from House

might have found that House trekked ti@arly two miles to the victirs’home and

lured her away in order to commit a sexual offen&y. contrast a jury acting

without the assumption that the semen could have come from Housde kave

found it necessary to establish some different motive, or, if the saotiee, an

intent far more speculative.

Id. at 541. Moreover, the Supreme Cowtad how evidence of sexual assault as motive can color
the jury’s perception of other evidence: without the evidence obfagsaulas motive, House’s

odd evening walk and his false statements to authorities, whilgagghtially incriminating, nght
appear less suspiciousld.

In sum, the rape evidence prejudiced Mr. Myers in the three foregoing vitow this

prejudice weighs in cumulation with the prejudice flowing froml tc@unsel’'s other errors

considered below®

3¢ The Indiana Court of Appeals Myers Iladdressed the improperly admitted rape evidence only on tiuelipee
prong. See Myers [I33 N.E.3d at 11067. Itfirst set forth the reasons thgers Icourt determined that the admission
of the rape evidence, although an error, did not amount to fuerdaherror such that Mr. Myers was entitled to a
new trial. Those reasons were: (1) “the question of rape was peripheralrtautider charge and received relatively
minimal attention at trial”; (2) “defense counsel thoroughly eesamined Dr. Radentz, eliciting his testimony that
there was no physical evidencatBehrman had been raped and that the only basis upon which hetbpireerape
had occurred was his training and experience with respect to circunsstana@inding the general disposal of human
remains”; and (3) because all other evidence that MerMgngaged in inappropriate sexual conduct was excluded,
“[t]he references to rape . . . did nothing to implicate Mya&s the perpetrator of this charged crime, which was the
central issue at trial.1d. at 1107 (quotind/iyers | 887 N.E.2d at 187) (internal quotation marks omitted). Mirers

Il court recognized that establishing prejudice urtskeicklandrequires a lesser showing than that to establish
fundamental error, but stated that “[flor the same reasons this colfy@rs | concluded no fudamental error
occurred, we also conclude that Myers has not establishiedipee” 1d. at 1107.

The preceding analysis of the rape evidence undermines all three basésclo the Indiana Court of Appeals
discounted its prejudicial effect. First, the rape evidence wiys‘peripheral” in the sense that only Dr. Radentz,
who was one of many witnesses at trial, testified about it. Butasealso the only witness wizould have given
that the rape testimony was based solely on his expertise. Margamipit was not at all peripheral in the sense that
it was theonly evidence of motive and was discussed several times by the Siatedosing, both to argue that Mr.
Myers had motive and to bolster Mr. Roell's credibility. Second, DdeR& forefully and rather persuasively
defended his opinion that Ms. Behrman was raped during-exasrination. He even testified that all relevant factors
suggesting Ms. Behrman was raped were met such that the jury shouldleasmuch unless Mr. Myerngrove[s]
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iii. Improper Bloodhound Evidence

The Court turns finally to the bloodhound evideAteThe Court concluded above that
trial counsel should have objected to Deputy Douthett’s testimegarding his bloodhound
search and, had trial counsel done so, that objelttigly would have been sustained. To assess
the potential prejudice flowing from this error, the Court will feth the role the bloodhound
evidence played during trial and, had it not been introduced, what th@negrevidentiary picture
would have led té jurylikely to conclude. In the end, the bloodhound evidence was the State’s
strongest evidenagndermining Mr.Myers’salibi, and it also undermined the Owings theory.

Trial counsel’'s defense of Mr. Myers consisted of offering twiemtint theories bwho
else may have committed the crirtiee Hollarsand Owings theories, amdfering an alibi for Mr.
Myers. SeeTrial Tr. 47275. The alibi, as previously discussed, was based on phone records
showingthatMr. Myerswas homeseveral miles northwest Ms. Behrman'’s residenchiring the
timeframewhen shedisappeared.SeeD. Trial Ex. A. Given this, if Ms. Behrman had ridden
southfrom her homeon the day she disappeared, Mr. Myers had a solid alibi. Establisiaing
Ms. Behrman rode south alstigned withthe Owings theory-that Ms. Owings, Ms. Sowders,
and Mr. Clouse hiMs. Behrmarwith a vehicle when she was riding south of her residence, killed
her,dumped her bikeand hid her body.

Mr. Myers’salibi was a central part of his defense. Trial counsel noted séveealduring
opening that Ms. Behrman was last seen souttfeofesidence by Ms. PapakhiaBeeTrial Tr.

472-74, 480. He not only argued that if Ms. Behrman rode south, the prammds@stablish that

otherwise.” Trial Tr. 145%0. Finally, the Supreme Court’s analysidHouse—of how evidence of sexual assault
and motive are critical for determining who committed a crifigedirectly contrary to the Indiana CourtAppeals’
conclusion that theape evidence “did nothing to implicate Myers as the perpetratbrsotharged crime.Myers 1|,

33 N.E.3d at 1107.

37 The Indiana Court of Appeals did not address prejudice as tidydrs’sclaim regarding the bloodhound evidence,
as it decided this claim only on the deficient performance pr&eg. Myers J133 N.E.3d at 1092100.
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it was “absolutely impasble for [Mr. Myers] to be involved,id. at 475, but h@ointedout that
after several years of investigations and grand jury proceedangsernforcement nevesven
obtained or considered MKlyers’s phone recorddd. at 47576. Trial counsel returre to this
argument during closing, arguing that Agent Dunn “worked this caseé& yars” and “believed
[the southerntheory because it matches as to where Jill Behrman was last seeret@0
[Harrell] Road.” Id. at 278182. This southern routeéheory, trial counsel continued, was
“corroborated by the Wendy Owings statementl”’at 2782.

Indeedthe alibiwas likely his best defense, as it was undispdtethg trial that Mr. Myers
made phone callfom his residence Thus, trial counsel only had &how some reasonable
likelihood Ms. Behrman rode soutar Mr. Myers’salibi to create reasonable doubthis stands
in stark contrast to the difficulty of creating reasonable doubt byimoing the jury of the Hollars
or Owings theories, both @fhich hadsignificantproblems.

To undermine MrMyers’s alibi and the Owings theory, the State attempted to prove that
Ms. Behrman rode north on the day she disappeared. As described ab®@taterattempted to
prove thisby pointing out that thdike was found on the northern route and offertihigee
additionalwitnesses. By far the most compelliegidencewas the bloodhoundtestimony of
Deputy Douthett. His testimony, if credited by the jury, showedMsatBehrman rode north to
the field whee her bicycle was found and stopped thdigk.at 98889. Such evidence almost
entirely undermined MiMyers’s alibi that he was home, given that the field Wess thara mile
from Mr. Myers’s residence.

Had trial counsel moved to excludas evidene, as he should haw®ught to dpthe
remainingevidence that Ms. Behrman rode north rather than south was quite satotel

above Dr. Houze merely demonstrated that Ms. Behrew@uid have ridden north and reted in
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time for her work shiftwhich leavesonly Mr. England’s testimony that Ms. Behrman actually
rode north.Mr. England testifiedhat he saw a bicyclist matching Ms. Behrman’s descripbion,
he was uncertain whether he saw this biker on the relevant day o mait.Tr. 101926. One
witness testifying that he saw a cyclist matching Ms. Behrnaassriptiorperhaps on the day in
guestion is far from compelling evidence that Ms. Behrman roda.ndotably, the State argued
during closing that other than Ms. Papakhian’s sighting of Ms. Behrfal the other evidence
points north,” but to support this argument, poimedy to the bloodhound evidence that should
have been excludedd. at 2746.

Critically, the remaining evidenddat Ms. Behrman rode north just astenuousasthe
evidence presented showing Ms. Behrman rode sdtitl. jury heard that Ms. Behrman’s high
school classmate, Ms. Papakhian, origintdlgl law enforcement that she saw Ms. Behrman riding
south on May 31, 2000, the dapedisappeared® Id. at 2203. Agent Dunn confirmed this,
testifyingthat,based on various sources of information, he thought there was reg“gwesibility
that [Ms. Behrman] was on South Harrell Road” where Ms. Papakhian sawdhat.2563;see
also id.at 1080 (BriarBehrman testifying that he was aware of reports that his sister wasdast s
south on Harrell Road)d. at 2463 (Detective Lang testifying that there were “several” reported
sightings of Ms. Behrman, but Agent Dunn focused solely on Ms. Papeklsighing of Ms.
Behrman south on Harrell RoadJ his was also consistent with the story Ms. Owings originally
told law enforcement (although she testified during trial that & false—namely, that while

driving on Harrell Road, she hit Ms. Behrmadd. at 2095.

38 The Court did not ultimately decide whether trial counspksformance was deficient for failing to present
additional evidence that Ms. Behrman rode south on the daydstign because the three errors identified were
together sufficient to establish prejudice. If trial counsel was a&faeht for this reason, the additional evidence
supporting that Ms. Behrman rode south that trial counsel should have presantedivourse, make it even more
likely that the jury would have concluded Ms. Behrman rode south on yha daestion. This, in turn, would have
made Mr.Myers’salibi defense even stronger.
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Detective Arvin however testified that he interviewed Ms. Papakiseveral years later
and disgreed with Agent Dunn’and the FBI'soriginal conclusion that M apakhiarsaw Ms.
Behrman on the Wednesday morning she went missth@t 2227-28. Instead, after interviewing
five other individuals who were at the same party asmMapakhiarthe night before she saw Ms.
Behrmanjd. at 2203, Detective Arvin concluded thatvias “more likely” Ms. Papakhian saw Ms.
Behrman the day before she disappeaickdat 2228. Detective Arvin also concluded that the
timeline for Ms. Papakhian to have seen Ms. Behrman, based on wh&eMman logged off
her computer and when Ms. Papan almost always left for class, suggested that it was unlikely
Ms. Papakhian saw her on the day she disappe&®ee idat 223032.

Without the bloodhound evidence, theyjwould have beeteft with evidence thaan
individual who personally knew Ms. Behrmeeported to law enforcement that she saw her riding
southon the day in question The FBIs investigation led it to believéhere was a “strong
possibility” thatthis reportwas correct. Trial Tr. 256162. But, based on interviewand a
recreation of theéiming of that sightingconducted severgkars later, different law enforcement
officials concluded the sighting was the day before Ms. Behrman disappddred.2228. The
jury would havehad to weiglthis evidence that Ms. Behrman rode sedthat may have been
undermined—against the testimony dr. England an individual who did not know Ms. Behrman
but saw a rider matching her descriptmmthe northern routeither the day she disappeared or
the dhy after. BecauséMr. Myers had a solid alibi if Ms. Behrman rode south, the yuoyld only
need to believe there was some likelihood Ms. Behrman rode soudfate oeasonable doubt that
Mr. Myers murdered her.Given this, it would be difficult to owstate how prejudicial the

bloodhound evidence was to Milyers’salibi defense.
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The bloodhound eviden@so damagettial counsel’'s Owings theory. During opening,
trial counsel offered the Owinghdory and Hollarsheory as alternative bases on which to find
reasonable doubt that Mr. Myers murdered Ms. Behrman. Trial doatgehe jury thatMs.
Owings, Ms. Sowders, and Mr. Clouse hit Ms. Behrman with a vehicle ey were driving
south of Ms. Behrman'’s resides then killed her to cover up their crime, placed her body in Salt
Creek, and eventually moved it to where it was ultimately fourebtiiears laterTrial Tr. 471-
72. This theory, trial counsel argued, was supported by several things,vaimeh wasthat Ms.
Behrman was last seen ligs. Papakhianiding on 4700 Harrell Roadd. at 47173. As discussed
above Ms. Owings confessedut later recantedhatwhile driving on Harrell Road, she hit Ms.
Behrman.ld. at 2095. The bloodhound evidence ktdred the State’s position thds. Owings’s
confessiorwasfalse because showed Ms. Behrman rode north, not south on Harrell Road.

Much like the Hollars theory, there were significant problems wiQwings theory even
without trial counsel’s erms. The mostglaringwerethat (1) Ms. Owings told law enforcement
Ms. Behrman was stabbed to death, yet once Ms. Behrman’s remains wetetfeuforensic
evidencestrongly suggestetthat her cause of death washatgun woungand(2) Ms. Behrman’s
remains were not found Balt Creek Id.at 517, 621, 664, 1420For these reasons, and because
all law enforcement agencies believed M@svings’s confession was fals¢he Indiana Court of
Appeals determined that trial counsel decided ndpwiosueOwings’s confession s itsprimary
theory of defenseand thusonly pursued it “to some extentMyers Il, 33 N.E.3d at 1111.

Despite these difficulties and trial counsel's own reservationstaheustrength of the
theory trial counsetepeatedly presented the Owings thetorihe jury as a basi®r reasonable
doubt. Yet trial counsel’s failure the exclude the bloodhound ewdendermined a key part of

Ms. Owingss confessior-that she hit Ms. Behrman on Harrell Road, the very rolaere Ms.
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Papakhian sawls. Behrman Thus,to the extent the jurthoughtthe Owings theory could have
been truethe bloodhound evidence underminedfoundatior—that the incident started by Ms.
Owings hitting Ms. Behrman on Harrell Road.

In sum, trial counsel's failure tanove toexclude theunreliablebloodhound evidence
destroyed MrMyers’s otherwise strong alibi defense and weakened the already @walgs
theory. The Court will consider this prejudice along with the pregutiowing from trial counsel's
other errors below.

C. Cumulative Prejudice Analysis

The Court turns finally to the cumulative prejudice analysis reduby Strickland To
demonstrate prejudice, Mr. Myers “must show that there is a reasonab&biity that, but for
counsels unprofessional errors, the result tbe proceeding would have been different. A
reasonable probability is a probability sufficient to undernsoafidence in the outconie.
Strickland 466 U.S. at 694. This requires a “substantial, not just conceivit®éhood of a
different result.Richter, 562 U.S. at 112. But prejudice can be shownvgr]if the odds that the
defendant would have been acquitted had he received effective represeapgpan to be lss
than fifty percent, . .so long as the chances of acquittal are better thgligitde.” Harris, 698
F.3d at 644.As noted above and applicable héeeyerdict or conclusion only weakly supported
by the record is more likely to have been affected by errors than one withh@iming record
support. 466 U.S. at 696.

The prejudice analysis requires the Court to “asesdptality of the omitted evidence
under Strickland rather than the individual errors."Washington 219 F.3d at 6385 (citing

Williams, 529 U.S. at 39B8); Sussman636 F.3d at 3681. “[E]ven if [counsel's] errors, In
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isolation, were not sufficiently prejudicial, their cumulat®ffect” can amount to prejudice under
Strickland Martin, 424 F.3d at 59gciting Alvarez v. Boyd225 F.3d 820, 824 (7th Cir. 2000)

The cumulative impact of trial cosal’'s errors was devastating to Nityers’s defense.
Trial counsel’s errors impacted they’s verdict in atéast four specific waythat, taken together,
undermine the Court’s confidence in its accuracy. Because the Cawrssd#id the prejudice
flowing from each of trial counsel's errors in detail above, therCatll more succinctly
summarize how those types of prejudice, togetdew that there is areasonable @bability”
they impacted the outcome of trightrickland 466 U.S. at 694.

i. Trial Counsel Undermined All Three of Mr. Myers’'s Defenses

Trial counsel's false statements during opening and failure to objebetboodhound
evidence, together, significantly undermined all three of Mirers’s defenses.Trial counsel’'s
false statement®gardingthe Hollars theorythat a bloodhound traeklMs. Behrman'’s scent to
Mr. Hollars’s residence and that he was seen arguing with Ms. Behrman shortly before she
disappeared-were, if true, the best evidence supporting the theory. But they weply $atse.
Thus, to whatever extent the jury was considering the Hollars thgdhe end ofrial, it came to
realize not only that the best evidence promised to support it wasasented, but that the theory
was predicated on rather sensational lies. After this, no reasongejuld consider the Hollars
theory a basis for reasonable bau

Then, tial counsel’s failure to exclude the bloodhound evidence underminebliyérs’s
remaining two defenses. As explained above,NWrers’s alibi defense was likely his strongest
defense. But for the bloodhound evidence, the evidence of whethereiisn@h rode north
toward Mr.Myers’sresidence or south (in which case Mr. Myers had an alibi) was at beséa clos

call, as there was not compelling or undisputed evidence either wagn ig, the bloodhound
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evidence tipped the scale strongly imdaof Ms. Behrman riding nortand, in doing spdestroyed
Mr. Myers’salibi.

Because the Owings theory relied on Ms. Behrman riding south, theéhiolond evidence
undermined it as welEEven though trial counsel only pursued the Owings theory “to srtestg
Myers I, 33 N.E.3d at 111lrial counsel repeatedly offered it to the jury as a basis to find
reasonable doubtBut trial counsel's failure the exclude the bloodhound evidence nmaied a
key part of Ms. Owings confession-that she hit Ms. Behrman on Harrell Road, the very road
whereMs. Papakhian saMs. Behrman This failure showed yet another aspect of @&ings’s
confessiorthatwas false.

In the end, trial counselsrrors undermined all three of Mr. Myers defenséke errors
destroyed two of his defenses, including his best defense, ahdrfuridermine@ defense that
trial counsel onhattempted t@ursue in a limited fashionTogether, his left Mr. Myers without
ameaningfuldefenseaheory through which any jury would find reasonable doubt.

ii. Trial Counsel Allowed the State to Present Evidence of Motive
when There was OtherwiseNone

Trial counsel’s failure to object to the rape evidence allowed the Stargue that Mr.
Myers had motive when, but for thatror, the State had no evidenexplaining why Mr. Myers
would have murdered Ms. Behrmafhe State was able to use the rape evidence to argue in
closing that MrMyers’s motive was “clear™rape is a “crime of control,” and since he could not
control his exgirlfriend, Ms. Goodman, he used rape to conilel Behrman, who was “at the
wrong place at the wrong timeTrial Tr. 2816417. Whether Mr. Myers or someone elsdddl
Ms. Behrman was essentially the only question at trial, and thre@aCourt has made clear that
“[w]hen identity is in question, motive is kéyHouse 547 U.S. at 540. Without the rape evidence,

the jury ‘would have found it necessary to estabdisme different motive, or, if the same motive,
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an intent far more speculativeld. at 541. Simply put, the rape evidence was the only evidence
that allowed the jury to make sense of why Mr. Myers would have rdgdoondered a stranger
riding a bicyclenear his residenceTrial counsel’s failure to keep otlte evidence that allowed
the State to explaiwhy Mr. Myers did sq when no other reason was apparent, was extremely
prejudicial. See id.at 54041 (“Particularly in a case like this where the g@fovas . . .
circumstantialwe think a jury would have given th[@videncdof sexual assaulgreat weight.).

iii. Trial Counsel Allowed the State to Bolstethe Credibility of its

Most Important Witness, Who had SignificantCredibility
Problems

Trial counsel’s failure to object to the rape evidealse permitted the State to bolster the
otherwise weak credibility of Mr. Roell, who, if creditaslasone of themost if not themost,
damaging witness against Mr. MyerdV/hen askedf Mr. Myers used any derogatory terms
regarding Ms. Behrman, Mr. Roell testified, “There was one commeng marckference to a
bitch.” Trial Tr. 2271.The State, recognizing both the importance of Rbell's testimony and
his credibility issuegwice during closing argument connected this testintortiie rape evidence
to bolster Mr. Roell's credibility.

After acknowledging that Mr. Roell had a motive to it,at 2763, the State argued, “Mr.
Roell though said things that were corroboratet,at 2764. One of those thingghat the State
described as “pretty importanrtiwasthat Mr. Myers “referred to Ms. Behrman] using th&’
word.” Id. The State then tied that “depersonalizing” language to Dr. Radentz’sesdjpaony,
arguing what “better way . . . epersonalize a human than refer to her as a female ddg.”
Connecting Mr. Roell’'s testimony to the rape evidence, the State argadd,the wholpicture

“start[] to make sensk.Id. at 2764.
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How much this line of argument bolstergd. Roell's credibility is debatable. Bugiven
the strong reasons to doubt Mr. Roell's credibility, even mihicoaroborationmeaningfully
prejudiced Mr. Myers because Mr. Roell's testimony was the only direct evidence dfydrs’s
guilt introduced during the entire trial. If the judid notcredit it, the following jury instruction
would come into play‘Where proof of guilt is by circumstantialvidence only, it must be so
conclusive in character and point so surely and unerringly to thegthe accused as to exclude
every reasonable theory of innocencéd. at 2734. At the very least, MrMyers’s alibi wasa
reasonable theory of innoaa if not a strong oneThus Mr. Roell’'s credibility was paramount
for the State. Had trial counsel excluded the rape testimbeyState would not have been able
to bolster the credibility of arguably the most important withed®se credibility was certainly
in question.

Iv. Trial Counsel’s Errors Cast a Prejudicial Cloud Over the Entire

Trial, Leading the Jury to Believe He was Untrustworthy and
that Mr. Myers Committed a Sex Crime

Trial counsel'sfalse statements and failure to object to the rape evidence cast tws clo
over Mr. Myers and the entire trial. The former created the imprefisatrial counsel was
untrustworthy andthe inflammatory rape evidence caused the jury to feeMhaMyers could
not be set free, sincésociety . . . demand[s] accountability when a sexual offense has been
committed.” House 547 U.S. at 5411t is difficult to know preciselyhow these more amorphous
forms of prejudice impacted the verdiget theylikely caused significant prejudice.

Trial counsel falsely promised evidence supporting a sensatiomgl at a pregnant
college student in a relationship with an older, married coworker windemad her because she
was pregnant,and whose guiltvas covered up by law eafcementwho pulled a tracking dog

away from the coworker’s residencésiven the dramatic opening by trial counsel, the false

142



promises did not simply destroy whatever was left of the Holl&asryhas a viable defense, but
they undoubtedly turned the juagainst both trial counsel and Mr. Myers generaBige Saesee
725 F.3d at 10490 (“A juror’'s impression is fragile. It is shaped by hisiidence in counsel’s
integrity. . . .In addition to doubting the defense theory, the juror may also tleeibtedibility of
counsel. By failing to present promisestimony, counsel has brokapact between counsel and
jury, in which the juror promises to keep an open mind in return ®coluinseb submission of
proof. When counsel breaks thaact, he breaks also the jus\yrust in the client.”).

In a case highly dependent on how the jury would evaluate the ctgdibilvitnesses, the
prejudice to Mr. Myers was significant. When one defense theomesemed as equal to the
others, but it turnsud to be in large part a sensational theory predicated on lieslatraimes the
jury’s confidence in thethers3® For example, why would the jury have any faith in trial counsel’s
alibi defense or Owings theory when he lied about sensational egidgmgorting the Hollars
theory? Why would the jury give any credence to the fact that law enforcemesd tailobtain
Mr. Myers’s phone recordghat may have given him an alibi during six years of investigatimen
trial counsel lied about an allegedve-up of evidence implicating Mr. Hollara®hy would the
jury credit trial counsel's attempt to undermine Mr. Roell's or Mgo@nan’s credibility, when

trial counsel himself lacked credibility?

3% Notably, the Indiana Court of Appeals liyers Il recognized that trial counsel’s credibility with the jury is an
important consideration and that presenting a weak theory caagdatiat credibility. In concluding that trial
counsel’'s performance was not deficient for failing to more aggetggivesent evidence supporting the Owings
theory (an allegation this Court did not ultimately decided), the Indiaat of Appeals concluded that trial counsel’s
decision to only “pursue the Owings theory to a limited extent waslctuite shrew’ because it prevented the
jury from being exposed to “many conflicting versions of the stokjyers 1l, 33 N.E.3d at 1112. “This information,”
the Indiana Court of Appeals continued, “might have resulted not otiygialimination in the jurors’ minds of the
possbility that Owings’sconfession was trubut also in trial counsel’s loss of credibility with the juryd. (emphasis
added). But if it was shrewd to not expose the jury to sigmfieveaknesses in the Owings theory in part because
that would damageial counsel's credibility, it was catastrophic for trial counsel’s credihititynake sensational
false claims in support of the Hollars theory. This ieemgly true given that, unlike the Owings theory, all of the
weaknesses in the Hollars theory were presented to the jury ih detai
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The improper rape evidence similarly prejudiced Mr. Mya general matterRape is
“highly inflammatory” and undoubtedly gives any jury second thougibbsitfinding a defendant
not guilty. Cf. Danie| 822 F.3d at 1277 Rape is, of course, highly inflammatory, so unrebutted
evidence thafthe defendantiried to rape someone is highly prejudicial. When a jury believes
a victim was raped before being murdered, the jury’s desire to hold seraecountable increases.
House 547 U.S. at 541 (“Law and society, as they ought to do, demand accotyntabhédn a
sexual offense has been committed, so not only did th[e] evidehse)ual assault] link [the
defendant] to the crime; it likely was a factor in persuadieguty not to let him go free.”)Thus,
like trial counsel's sensational false promises, tifammatory rapeevidence prejudiced Mr.
Myersin that it made it less likely the jumyould resolve close or difficult credibility decision in
his favor.

V. Cumulative Prejudice Conclusion

In the endthe cumulative prejudice caused by trial counsel’s errors creasasohable
probability that, but for counsel’'unprofessional errors, the result of the proceeding would have
been different. Strickland 466 U.S. at 694. Together, trial counsel's exyial but destroyed Mr.
Myers’s best defense (his alibi); eviscerated the Hollars theory, which ghhaeak, was the
defense theory on which trial counsel focused; and undermined thg<veory, which was his
only remaining defense, one that trial counsel declined to push too harditgiveerceived
weaknesses. This left M¥lyerswithoutevenatenabledefense This is likely prejudice sufficient
to warrant relief, but it is undoubtedly so when considered wihaounsel’s other errors.

Trial counsel'scumulativeerrors not only left him without a defense, but thésp allowed
the State to create evidence of a motive when there otherwise was nonestardiwcredibility

of arguably the State’s most important witness who had signifaceshbility issues. Finally, trial
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counsel’s false statements and the inflammatorg emidence both cast a shadow awerentire
trial, making it even more unlikely that the jury would trust anything triahsel presented de
capable of neutrally welang the evidence

The foregoing analysis reveals why it is critical to evaluate theutative prejudice from
trial counsel’'s errors, rather than the prejudice from each erisolation. The Indiana Court of
Appeals inMyers|l consideed only the latter. When doing so, it is much easier to view the
prejudice from a single error asufficientto meet thestricklandstandard. But when considered
together, trial counsel’s errofso undermined the proper functioning of the adversariatess
that the trial cannot be relied on as having produced a just teSitickland 466 U.S. at 686.
This is especially true given that the case against Mr. Myers was basest @&ntirely on
circumstantial evidence that was far from overwhelmigge Strickland466 U.S. at 69¢A]
verdict or conclusion only weakly supported by the record is niaeky ko have been affected by
errors than one with overwhelming record suppprt.In short, the Court concludes that trial
counsel’s errors weredsserious” that Mr. Myers was deprivetia trial “whose result is reliable.”
Id. at 687

Trial counsel’s errors so fundamentally undermined his own strategyyenif Richters
“could have supported” frameworkmains applicable aft&Wilson “no fairminded jurist” could
concludethat Mr. Myers has not m@tricklands prejudice standardSee Richter562 U.S. at
102. And this is so even thoudft] he Strickland standard is a general one, so the range of
reasmable applications is substantiald. at 105. Simply put, when trial counsel lies to the jury
during openingegarding what the evidence will shoundermines all three of his own defense
theories, mcluding a strong alibi defensallows the State to improperly introduce evidence of

motive when there otherwise was noaegimproperlypermits inflammatory rape evidence to be
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introduced, there is “no reasonable argurhémat Stricklands prejudice standard was not met.
Id.

For these reasons, § 2254(d) does not pose a barrier to relief, and Mr. Myersabishexi
that hefailed toreceivetheeffective assistance of counselhich he was entitled under the Sixth
Amendment

V. CONCLUSION

For the reasons explained above, Miyers’s petition for a writ of habeas corpus is
granted because hfailed toreceiveeffective assistance of counsel during timaviolation of his
Sixth Amendment rightsSinceMr. Myers is entitled to relief on this claim, the Court need not
reach his claims that the State presented false evidence in violaGaglio v. United States405
U.S. 150, 153 (1972), and withheld exculpatory evidence in violati@maufy v. Maryland, 373
U.S. 83, 87 (1963).

A writ of habeas corpus shall issue ordering Myers’srelease from custody unless the
State elects to retry Mr. Myers within 120 days of entry of Final Judgméinis action.

Again a new trial will likely come only at considerable cedb the Stateand to the
victim’s family and community-but the Constitution and its protectiodemanda new trial in
this case.

IT IS SO ORDERED.

Date: 9/30/2019 M Q\MM%

JAMES R, SWEENEY 1L,
United States District Court
Southern District of Indiana
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