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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

DEBORAH L. LESER

Plaintiff,

INDIANAPOLIS PUBLIC SCHOOLS, BOARD
OF SCHOOL COMMISSIONERS FOR THE
CITY OF INDIANAPOLIS, MARY SULLIVAN,
individually and in her official capacity, SAM )
ODLE, individually and in his official capacity, )
LANIER ECHOLS, individually and in heofficial )
capacity, MICHAEL O’'CONNOR, individually )
and in his official capacity, GAYLE COSBY, )
individually and in her official capacity, KELLY )
BENTLEY, individually and in her official capacity,)
DIANE ARNOLD, individually and in her official )
capacity, LEWIS D. FEREBEBVANDA )
LEGRAND, LE BOLER,SHALON DABNEY, )
and LELA TINA HESTER, )

)

)

)
)
))
V. ) Case No. 1:16+02044TWP-DLP
)
)
)
)

Defendants.

ENTRY ON DEFENDANTS’ RULE 72(A) OBJECTION TO
ORDER ON PLAINTIFF'S MOTION TO AMEND COMPLAINT

This matter is before the Coum ®efendants’ Indianapolis Public School (“IPS”), Board
of School Commissioners for the City of Indianapolish¢ Board”), Mary Ann Sullivan
(“Sullivan™), Sam Odle (“Odle”), Lanier Echols (“Echols”), Michael O’Conr(t®’Connor”),
Gayle Cosby (“Cosby”), Kelly Bentley (“Bentley”), Diane Arnold (fold”), Dr. Lewis D.
Ferebee ©r. Ferebee”), Le Boler (“Boler’Dr. Wanda Legrand (Dr. Legrand”), Shalon Dabney
(“Dabney”), and Lela Tina Hester’s (“Hester”) (collectively, “Defendanit)e 72(a)Objection
to Order orPlaintiff's Motion to Amend ComplaintHiling No. 109) Plaintiff Deborah L. Leser

(“Leser”) seekshe Court’s leave to add additional Defendabts Ferebee, Dr. Legrand, Dabney,
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Hester, and Bolefcollectively, “NewlyAdded Defendants!fo her Complaint. Also before the
Court is Defedants Motion for Extension of Time to Respond to Plaintiff's First Amended
Compilaint, Eiling No. 110. For the reasons that follow, the Coowerrules in part andsustains

in part DefendantsObjection tothe Magistrate Judgetecision.

. LEGAL STANDARD

A district court may refer for decision a ndispositive pretrial motion to a magistrate judge under
Federal Rule of Civil Procedure 72(a). Rule 72(a) provides:
When a pretriainatter not dispositive of a party’s claim or defense is referred to a
magistrate judge to hear and decide, the magistrate judge must promptly conduct
the required proceedings and, when appropriate, issue a written order $tating t
decision. A party may serve and file objections to the order within 14 days after
being served with a copy. A party may not assign as error a defect in the order not
timely objected to. The district judge in the case must consider timely objections
and modify or set aside any part of the order that is clearly erroneous or&yont
to law.
After reviewing objections to a magistrate judge’s order, the district court walfynor
set aside the order only if it is clearly erroneous or contrary to lawcl€hae errorstandards
highly deferentigl permitting reversal only when the district court “is left with the defini an
firm conviction that a mistake has been madé/éeks v. Samsung Heavy Indus. Co., 126
F.3d 926, 943 (7th Cir. 1997).
Federal Rule of Civil Proceda 15(a)(1) allows a party to amend its pleading once as a
matter of course within twentgne days after serving it, or “if the pleading is one to which a
responsive pleading is required, 21 days after service of a responsive pleading or Zfledays a

senice of a motion under Rule 12(b).” After a responsive pleading has been filed angtdwent

days have passed, “a party may amend its pleading only with the opposing partgis carisent

LIPS, the Board, Sullivan, Odle, Echols, O’Connor, CosbytiBg, and Arnold will be referred to as “Original
Defendants.”
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or the court’s leave. The court should freely give leave when justice so requies.’R. Civ.

Pro. 15(a)(2). The rule, however, “do[es] not mandate that leave be granted inaserinc
particular, a district court may deny a plaintiff leave to amend his comgltiere is undue delay,

bad faith[,] or dilatory motive . . . [, or] undue prejudice . . ., [or] futility of amendmeairk v.

City of Chicagp297 F.3d 606, 612 (7th Cir. 2002) (internal citation and quotation marks omitted).
A proposed amendment is futile if it “fails to cure the deficiencies in thenatigleading, or could

not survive a [] motion to dismissPerkins v. Silverstejn939 F.2d 463, 472 (7th Cir. 1991).
“Whether to grant or deny leave to amend is within the district court’s dmereGampbell v.
Ingersoll Milling Machine Cq.893 F.2d 925, 927 (7th Cir. 1990).

.  BACKGROUND

Leser instituted this lawsuit following her termination from J|R8eging violations of
procedural and substantive due process rights under both federal and stageillagy No. 1)
Leser began working for IPS in 1995. During her tenure with #h8held several positions,
including: teacher, counselor, vice principal, and principal. Leser's reoent IPS title was
Director of Student Services. As Director of Student Servetesyas tasked with supervising the
principal of Longfellow AlternativeSchool (“Longfellow”). On February 17, 2016, William
Jensen (“Jensen”), thaaincipal of Longfellow, contacted Leser regarding a parent’s repairt of
inappropriate sexual relationst{ithe Taylor Relationship”petween a student and a Longfellow
employee named Shana Taylor (“Taylor’).eser directed Jensen to contact Hesher Assistant
Superintendent of Human Resourckk.a 9. The very same day, Dr. Féee the Superintendent
of IPS,also learned of at least an inappropriate relationshipdegtWaylor and the studend. at

10. Hester advised Jensen not to contact the police, and assigned Dabney to investigate.
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Meanwhile, Leser made several calls to other IPS employees, incliRlingegrand
Human Resourssofficer Sandra Bombic; ankdPS Chief StrategisBoler. After informing each
of them of the inappropriate relationship at Longfellow, Leser asked Draheégf there was
anything else she needed to dar. Legrand stated: “sounds like you have it handldd. at 14.
Boler alsoassured Leser that she would infddm Feebee. Noneof the employees contacted the
police.

On Februay 23, 2016, Dabney told Mark Gand(“Cosand”)to report the relationship to
Child Protective Services (“CPS”), which Cosand reported the very saméldaly10. On March
2, 2016, the “Shana Taylor story” became publibereafter, IP&ttorney David Given (“Given”)
interviewed Leser, as well as others including: Jensen, Cosand, Dabney and H&gen
explained that his goal was to gather factgarding the complaint made against Taylor. Dr.
Ferebee also conducted interviewseser was suspended on March 15, 20d6at 19. Hester
and Dabney were criminally charged with failure to make a report on April 12, 2{d€er and
Dabney wergermitted to resign from their employment on June 30, 20G5criminal charges
were filed against LeserOn June 1, 2016, however, Leser received a letter notifying her of a
preliminary decision to cancel her employment contracts for failure to régaridident to CPS.
Id. at 1920. On June 27, 2016, a hearing was held before the Board and, on June 30, 2016, the
Board unanimously voted to cancel Leser's employment contracts based on insuloordimet
neglect of duty.

Leser initiatedhis action orduly 29, 2016 alleging the Defendants defierdue process.
Specifically, Leser allegesl) Count tDefendants failed tprovide proper notice regarding the
hearing 2) Count IFAttorney Given and Dr. Ferebee failed to advisedf herGarrity rights gior

to interviewing her 3) Count lll-Defendants’ decision to teimate herwas arbitrary and



capricious; and 5) Coull -the Court should keew the decision to terminate Lesard granher
relief pursuant to Indiana Code 824.5-514. (Filing No. 1) On July 28, 2017, this Court
dismissed Count Il of Leser's Complaint, regarding deprivation oGlaerity rights. (Filing No.

49) The Court further determined that, at this early stage in the litig@dieflendants’ qualified
immunity claim was not yet ripe, due to a lack of information before the €oDri.December

28, 2017, the deadlirt®y which to amend the pleadings and/or join additional parties, Leser filed
a Motion to Amend/Correct the Complaint, on the basis of newly discovered infornh#bn

implicated the proposddewly AddedDefendants. Kiling No. 66 at 2 Leser’s Motion to Amend

her initial Complaint sought to add Jonathan Mayes (“Mayes”), Given, Dr. Fereblee, [&.
Legrand, Hester, and Dabne®n June 4, 2018/1agistrate JudgBoris L. Pryor {the Magstrate
Judge”) granted that Motion as to Defendants Boler, Dr. Legrand, Hester, Dabney, and Dr.
Ferebee. Although Leser's Motion to Amend sought to add tewly AddedDefendants to
multiple Counts, the Magistrate Judge granted the Motion to add Defendants Bolssgiand,
Hester, Dabney, and Dr. Ferebee to only Counts Ill and Soofiplaint counts that allegender
federal and state law that the Defendants arbitrarily and capriciously made sherd@dierminate

her teaching and adnistrative assignments(Filing No. 104 at 79; Filing No. 105 at 235)

On June 18, 2018, Defendafited their objection tahe Magistrate Judge’s Orde(Eiling No.
109)

l1l. DISCUSSION

A. The Magistrate Judge’s Order

2In the Magistrate’s Order on Plaintiff's Motion to Amend the Complaint, thgidrate Judge correctly denied
Defendants’ arguments that leave to amend should be denied on the basiffietigmmunity. (“Sincehis Court

has already considered the issfigualified immunity at length and no additional information has beenedffé¢ine
Court will not consider the Defendants’ arguments related to qualifiedimtyrhere.”) Eiling No. 104 at 2 n.1)
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The Magistrate Judge’s order granted in part and denied in part LesersNmtanend
the Complaint. It was denied as to the addition of Given, Mayeswell as Dr. Ferebee (as to
Counts | and 1l only).No party objects to this portion of ti@rder. As noted previously, the
Magistrate Judge granted Leser’s Motion to Amend with regards to adding Boléegrand,
Hester, Dabney, and Dr. Ferebee to Counts Ill and Ag.to Boler, Dr. Legrand, Hester, and
Dabney, the Order explains that Psposed Amendedomplaint lays out at length the role each
of these four Defendants played in the events that brought about Leser’s termifatiog.No.
104 at 7) With regards to Dr. Ferebee, the Order held that there were “enough fegeldb
plausibly state alaim and withstand the test of futility,” based on the alleged facts that Dbefeere
was involved in the initial decision to terminate Leser and made the recontrorriddahe Board
that Leser’s contract be terminatdd. at 9.

B. Defendants’ Objections

Defendantsassert three bases for objecting to the Magistrate Judge’s Order: 1) asra matt
of law, the Newly Added Defendants’ involvement witbser’'stermination desnot establish
potential liabilityi.e. addingthemwould be futile 2) the Newly Added Defendants are entitled to
gualified immunity;and3) the Newly AddedDefendants are not parties from whom relief may be
obtained.Leser rgponds that th&lewly AddedDefendants were fundamental to the investigation
and eventual terminatioof her employment, and that any delay in adding theefendants was
because the Original Defendants withheld documents and continue to withhold docuriemns. (
No. 114 at 2 Additionally, Leser responds that thiewly AddedDefendants are not entitled to
gualified immunity, andheyare proper parties from whom relief can be granfgae Court will

address each objection in turn.
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1. Futility of Amendment

Defendants cite extensifactual allegations from the Proposed Amended Complaint
regarding Boler’s, Dr. Legrarg] Hesteis, and Dabney’s involvement in the investigatafrthe
Taylor Relationship, including subsequent events related to Leser’s teominad directions

given toLeser on how to proceedFiling No. 109 at 67) (citing Filing No. 661 at 1115). Yet,

Defendants then summarize these extensive factual allegations asanenedges®f the Taylor
Relationship from which Leserconcludes theNewly Added Defendants were somehow
responsible for her terminatio®pecifically, based on Defendants’ citations to the Proposed
Amended Complaint, the factual allegations included directions from Hestenr, BoteDr.
Legrand,at a minimum, which is more than awarend3stendants concede that Dr. Ferebee
recommended tarination of Leser's employment, but that the Board’'s hearing and resulting
findings overrode any alleged involvement by tdewly Added Defendants.In contrastto
Defendants’ summary of the factual allegatiath® Magistrate Judge’s accurate summary ef th
factual allegationsvas stated as follows

In her Motion to Amend and the Proposed Amended Complaint, the Plaintiff lays

out at length the involvement of these four Defendants in the events that brought

about her termination. Leser maintains that shapted with IPS protocol in

reporting the Shana Taylor incident. When Leser questioned whether there was

anything else that she needed to do with regarding to reporting, Dr. LeGated s

that “it sounded like [Leser] had it covered.” (Dkt-B@t 17). leser argues that Le

Boler was responsible for orchestrating her termination because Le #akeohe

of the first to learn of the Shana Taylor matter, but did not report it.” (Dkt. 66 at 3).

Instead, Ms. Boler indicated that she would inform Dr. Ferebee of the incident.

(Filing No. 104 at 7 Additionally, the Magistrate Judge noted that Hester and Dabmese

criminally charged with failing to report thehala Taylor incidentio CPS after learning about it

from Leser.” Id. at 8.
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Defendantxontendthat the Magistrate Judge’s decision was in drerause even if the
Newly AddedDefendants were part of the causal chain that resulted in her termination, only

decisionmakerscan be held liable under § 198Fil{lng No. 109 at 78.)) The Newly Added

Defendants have been added to this lawsuit in their individual and official capaciti state a
claim under 8 1983 for an “arbitrary and capricious” termination, the Seventh Circuit¢hésate
it has long been our precedent that a plaintiff who challenges the substance of a
government decision on substantive due process grounds (as opposed to
challenging the process the decisioakers used on procedural due process
grounds) must show (1) that the decision was arbitrary and irrational, and (2) that
the decisiormakers either committed another substantive constitutional violation
or that state remedies are inadequate.
Strasburger v. Bd. of Educ., Hardin Cty. Cmty. Unit Sch. Dist. Nb43 F.3d 351, 357 (7th Cir.
1998) Defendants are correct that only decisioakers may be held liable for an arbitrary and
capricious terminatiomn substantive due process gids® However, the Proposed Amended

Complaint alleges Boler, Hester, Dabney, Legrand, and Dr. Ferebeaeasioamakers acting

under color of state lawE{ling No. 105 at 224). For purposes of § 1983 liability, the decision

maker for any given action depends on who is “at the apex of authority for the actiostiorglie
Perry v. City of Indianapolis]:11cv-172-RLY-TAB, 2013 WL 1750747 at *6 (S.D. Ind. April

23, 2013) (quotingsernetzke v. Kenosha Unified Sch. Dist. No274 F.3d 464, 468 (7th Cir.
2001). ‘State law determines who legaltpnstitutes a final policymakerDarchak v. City of
Chicago Bd. of Educ580 F.3d 622, 629 (7th Cir. 2009). Defendants’ contend that under Indiana
law the decision to terminate employment is placed with the Board of School Comerisdibe
Indiana Court of Appeals has recognized that the city board of education and ristesogent

may act in concert in deciding whether to cancel a teacher’s comisgats v. Greater Clark Cty.

3 Although not at issue in the pending matter, Leser's Complaintdesla procedural due process violation count.
(Filing No. 105 at 29
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Sch. Corp.464 N.E.2d 1323, 1329 (Ind. Ct. App. 1984). Moreover, in 81983 actions, the Seventh
Circuit recognizegle factodecisioamakers when a school board, with express authority over
personnel decisions, delegate or ratify termination actidachak 580 F.3dat 630.

It is important to note the liberal standard“teeely give leave[to amend a complaiht
when justiceso requiresFed. R. Civ. Pro. 15(a)(2)Moreover, he clear error standaah the
MagistrateJudge’s ruling is highlyeferential permitting reversal only when the district court “is
left with the definite and firm conviction that a mistake has beaterh#eeks v. Samsung Heavy
Indus. Co., Ltd.126 F.3d 926, 943 (7th Cir. 199Dx. Ferebee, asuperintendent of IPS, is alleged
to be involved in the initial decision to terminate Leser and made the recommenaéteBoard
to terminate LeserDefendants concede Dr. Ferebee made the recommendation to the Board to

terminate Leser’s employment(Filing No. 109 at % Hester, the thehluman Resources

Operation Officer, is allegd to have been the first person contacted regarding the Taylor

Relationship, and told Jensen not to involve the pol{€ding No. 105 at 1011) Additionally,

Leser points the Courto emails betweerHester and Dr. Ferebee regarding-f@enination

communication®n orchestrating.eser’'stermination (Filing No. 114 at 3Filing No. 1144)

Boler, Chief Strategist at IPS, is alleged to be another person t@sacted about the Taylor
Relationship, and Leser askBdlerif therewasanything else she needed to dgiling No. 105
at 16) Dr. Legrand, Deputy Superintendent of IPS, is alleged to have also been contacted

regarding the Taylor RelationshigFiling No. 105 at 15 When Leser asked Dr. Legrahd

there was anything else she needed to do, Dr. Legrand indicated there wasngtssagds like
you have it handled. Id. at 1516. Dabney, Human Resources Case Manager at IPS, was
assigned by Hester to investigate the Taylor Relationship. There dlegatians that Leser dealt

directly with Dabney, or that Dabney gave any directions to Le3ee.idat 16.
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The Court finds that Dabney is the oNgwly AddedDefendantthat it would be futile to
add to theProposed Amendedomplaint, as she was not in a decismaking role(as evidenced
by her titlecase managgrNor is Dabneyalleged to have been an actparticipantin Leser’s
terminationdecision other thannvestigating the Taylor Relationshiwhich is insufficient under
both Indiana and federal lavAccording to the Proposed Amended Compldbabney is the only
Newly Added Defendardllegedto have onlynereawarenessegarding Leser’s terminatioffhe
Magistrate Judge erred in allowing Dabney to be added to the lawstgbrdingly, Dabney is
dismissedfrom thelawsuit with prejudice.

As for Dr. Ferebee, Dr. Legrand, Hester, and Boler, there are sufficiansilge
allegations, at this junctureggarding their concerted involvement with Leser’s termination.

2. Qualified Immunity

As noted previously, relying on this Court’'s Order on the issue of qualified immunity
applied to the Original Defendants on a Motion to Dismiss, the Magistrate Juldget donsider
the issue of qualified immunity.

Since this Court has already considetiegl issue of qualified immunity at length

and no additional information has been offered, the Court will not consider the
Defendants’ arguments related to qualified immunity here. Accordingly, any
request by the Defendants that leave to amend should be denied on the basis of
gualified immunity should be considered denied.

(Filing No. 104 at zh.1) This Court held as to the Original Defendants:

As discussed above, Leser has allegdticient facts to state a claim for arbitrary
termination in violation of the Fourteenth Amendment. Leser’s Complaint alleges
that despite obeying the rules outlined in IPS Procedure 3213.01, the
Commissioners terminated her. This fact, as well as the fact that the Commissioners
did not terminate others who had knowledge of the inappropriate relationship,
would make it clear to a reasonable Commissioner that Leser’'s substantive due
process rights were violated. Accordingly, at this early stage of tigigtian, the
Deferdants’ qualified immunity claim[is denied.

10
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(Filing No. 49 at 17 Leser incorporates her argument contained in her Response in Opposition

to Defendants’ Motion t@ismiss (against the Original Defendants) by reference as applied to the

Newly AddedDefendants. Kiling No. 114 at § Defendants correctly note that eddéfendant’s

entitlement to galified immunity should be determined on its own mer{&ling No. 109 at 12

n.3.) Due to numerous disputes, litigation has been essentially halted in thisTbhase.the
Magistrate Judge reasonably did not consider Defendants’ argumentd redatqualified
immunity, as this Court had already considered the issue of qualified inynatit&ngth ad no
additional information has been offereMoreover, the qudied immunity issue is inextricably
connected to the constitutional issues raised againsteindy AddedDefendants. Given the
trajectory of this case, Defendants’ argument for denying a motionendaat the pleadings stage,

on the basis of qualifieadnmunity, faces a larger hurdle than it did at the motion to dismiss stage.
Thus theNewly AddedDefendants argument for qualified immuniheets the same fate as the
Original Defendants because Leser has alleged sufficient facts to state aoclanmitiary and
capricious terminatiorynderTwombly/Igbalat this early stage of this litigatioAshcroft v. Igbal,

556 U.S. 662 (2009)Unfortunately, the needle has barely moved in this case since this Court’s
July 28, 2017 Entry on Motion to DismissThe Newly AddedDefendants’ Objection to the
Magistrate Judge’s Order on qualified immunitperruled.

3. Parties from Whom Relief May Be Granted

Defendants’ contend that the Magistrate Judge erred when allowing Leseend aer
Complaint to add thBlewly AddedDefendants to Count IV of the Complaint (Petition for Review
Pursuant to Ind. Code §21.5-5-14). Specifically, Defendants explain that Leser may seek
judicial review pursuant to the Teacher Tenure Act, but not pursuant to the IndianaJudve

Orders and Procedures Act (“AOPA”), and thheére is no right under Indiana law to add

11
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individual parties in their individual or offidi@apacities (Filing No. 109 at 14Filing No. 118 at

7.) Leser responds that Defendants failed to cite anyleaser statutory authority to support

their contention, and the reason for this failure is because none dkigtsy No. 114 at § As

noted previously, the Proposed Amen@aimplant sufficiently alleges plausible theorthat the
Newly AddedDefendants terminated Leser's employmefhe Court agrees with Defendants
first contention in thathe Teacher Tenure Adoverns judicial review o& school board’ pre-
deprivationtermination proceedingdnd. Code 228-7.5-3. See Board of School Com’rs of City
of Indianapolis v. Walpole801 N.E.2d 622, 625 (Ind. 2004However,Defendants’ contention
that AOPA could not apply in this case is misplaced, as Leser’'s Count IV hingeketimew

various IPS proceduregere violatedvarranting her termination(SeeFiling No. 105 at 256)

Additionally, Leser raises evidentiadgficienciegelated to the hearing. In any evdhgre is a
lack of information at this stageas to vihether the Board or thdewly AddedDefendants held
the ultimate authority to terminate Leser (and if they had already done a® leé Board
meeting) Accordingly, the Courbverrulesthis objection the Magistrate Judge’s Order.

V. CONCLUSION

For the foregoing reasongie Court overrules in part and sustains in part Defendants’

objections to the Magistrate Judge’s decisidhli(g No. 109) Under Rule 72(a), the Court

MODIFIES the Magistrate Judge’s Order on Plaintiff's Motion to Amend Compldiritn () No.
104), as to Dabney onlyLeser’s Motionfor Leaveto File Amended Complain{Filing No. 69 is
GRANTED as to adding Defendants Dr. Ferebee, Dr. Legrand, Hester, and @daolér is
DENIED as to Dabney, and she dssmissedfrom this lawsuitwith prejudice. The Clerk is

directed taerminate Dabney as a defendant.
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Defendants Motion for Enlargemenbf Time to Respond to Plaintiff's First Amended
Complaint, wherein they request fowgtedays after the Court rules timeir Rule 72(a) Objection
tofile aresponsive leading €iling No. 110, is GRANTED. Defendants shall haveurteen (14)
days from the date of this Q@der to file a responsive pleading.

SO ORDERED.

Date: 8/8/2018 OX"“# qulbv\QW
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