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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

DAVID DUNHAM individually and on behalf
of all others similarly situated,
Plaintiff,
No. 1:16ev-2100SEB-MPB
VS.

Indianalimited liability company,

)

)

)

)

)

|

ROBERT CRANE &ASSOCIATESLLC an )
)

)

Defendant. )
)

)

)

)

ORDER AFFIRMING MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION
AND DENYING DEFENDANTS’ MOTION TO DISMISS

Plaintiff David Dunham has brought this action against Defendant Robert Crane and
AssociatesLLC, claiming violations of the Federal Debt Collection Practices,A&4).S.C. 8§
1692et seq. (“FDCPA”). Now pendingbeforeus isDefendanRobert Crane & Associates
objection [Docket No. 46] to the Magistrate Judge’s Report and Recommendation [Docket N
45] onDefendant Motion to Dismisdor lack of Jurisdiction [Docket No. 18] under Federal

Rule of Civil Procedure2(b)(1), filed on Septembe22, 2016 Havingreviewed and considered

1In addition to the Motion to Dismiss, Plaintiff's Motion to Certify Class [as
amended, Docket No. 38] is pending before us. The Federal Rules of Civil Procedure
direct district courts to grant or deny class certification “early” in the litigation. Fed. R.
Civ. Pro. 23(c)(1)see Larson v. JPMorgan Chase & Co., 530 F.3d 578, 581 (7th Cir.
2008); Weismuller v. Kosobucki, 513 F.3d 784, 784 (7th Cir. 2008) (holding that the issue
of class certification generally should be addressed prior to a decision on the merits of the
case, particularly before a ruling on summary judgment). But the court retains discretion
to decide a Rule 12(b) motion before determining whether to certify a putative class.
McReynolds v. Merrill Lynch & Co., Inc., 694 F.3d 873, 879 n. 4 (7th Cir. 2012) (“there
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the Magistrate Jud¢eReport and Recommendati@efendant’Objection to that Report and
Recommendation arfelaintiff’s response to the Objection [Docket No. 42], for the reasons
detailed below, we OVERRULHe Firnis objections, ADOPT the conclusions of the
Magistrate Judge, adENY Defendants motion.

Factual and Procedural Background?

Mr. Dunham was obligated on a delinquent consumer de&priagleaf Financial
Services of Indiana, which engagbeé Crane Firng“Firm”), a debt collection agencig collect
payment from Mr. Dunham. On January 29, 20h6é,Firmsent to Mr. Dunhamform
collection letterin an attempt to secure repaymedbcketNo. 1 at parab.

Mr. Dunham initiated this lawsuit on August 4, 2016, on behalf of himself and others
similarly situated, alleging thaéihe Crane Firmby failing to state in its collection lettdrat a

dispute must be submitted in writibg obtain validation of the debt, violated

8§ 1692(g)(a)(4pf the FDCPA Docket No. 1 at 1 11; Docket No. 2 at 1+ alscalleges that
this omission constitutegih unfair and unconscionable collection practice against him and others

similarly situatedn violation of FDCPA81692f.1d.

Is no fixed requirement that the court malstays defer a decision on a Rule 12(b)(6)
motion until after the court addresses class certificatioBd$tello v. BeavEx, Inc., 810

F.3d 1045, 1058 (7th Cir. 2016) (approving of addressing a dispositive motion before
adjudicating the propriety of class certification). We have stayed action on the class
certification issue at Defendant Crane’s request [Docket No. 20] pending adjudication of
Crane’s Motion to Dismiss.

2 The facts recited herein are adopted from the Magistrate Judge’s Report and
Recommendation [Docket No. 45], which have not been disputed or objected to by the
parties.



On Septembe22, 2016the Firmmoved to disnss the Complaint arguing thistr.
Dunham “faikd to plead any injury in fact, which is an indispensable prerequisite for standing to
assert a claim.” bcket. No. 18 at 1. In advancing this argumer, Eirmhasrelied on the U.S.
Supreme Court’secentdecision in§ookeo, Inc. v. Robins,--U.S--, 136 S. Ct. 1540, 1547
(2016), whichwe discuss more fully below. According tiee Firm Mr. Dunhamhasnot
identified any concrete injuryesultingfrom Crane’somission of the words “in writingih its
collection letter rather,hehasraised only a procedalstatutoryviolation, which, unde8ookeo,
does not confer Article Ill standing.doket. No. 1%at 6.

Mr. Dunham opposedismissalarguing that a plaintiff's statutory right to receive
information isin and of itselfa concrete injuryDocket. No. 21t 7. He assed that the standard
in cases suchsdhis is “based on the perspective of the unsophisticated consumer, not
necessarily the individual plaintiff himself, ‘meaning that it is unimportant whétlee
individual that actually received a violative letter was misled or deceivedcké& No. 21 at 9
(citing Lox v. CDA, Ltd., 689 F.3d 818, 826 (7th Cir. 2012)). Mr. Dunham contéhals“the
overwhelming majority of district and appellate courts interprefmakeo have found that
violations of the information disclosures requirements of the FDCPA confer standing

consumers.” Dcket No. 21 at 5.

On October 16, 201@he Firm’s Motion toDismiss was referred to Magistrate Judge
Brookman for issuance of proposed findings and recommendations.tDdmkés at 40n
April 19, 2017 the Magistrate Judgesued his report and recommendation concludiagthe
injury alleged by Mr. Dunham is a defined and cognizable harm under the FDCPA,sth as

is a concrete injury in fact sufficient to satisfy Article Ill standibgcket No. 45TheFirm filed



a timely objectionDocket No. 46], to which Mr. Dunham responded [Docket No. 47]. We
addresghe objections below.
RelevantLaw
Applicable Legal Standard
Rule 72(b) of the Federal Rules of Civil Progezlrequires a party who disagrees with a
magistrate judge’s report and recommendation on a dispositive motion to file ispeitien
objections to the proposed findings and recommendations.” Fed. R. Civ. P. 728830 28
U.S.C. § 636(b)(1)Johnson v. Zema Sys. Corp., 170 F.3d 734, 739 (7th Cir. 1999). “The district
court ‘makes the ultimate decision to adopt, reject, or modify’ the report and recwhation,
and it need not accept any portion as binding; the court may, however, defer to and adopt those
conclusions where a party did not timely objedaimerson v. Colvin, 2013 WL 6119245, at *1
(S.D. Ind. Nov. 21, 2013). Upon a timely objection, the district court detstrminede novo,
“any part of the magistrate judge’s disposition that has been properly objectéddoR. Civ.
P. 72(b)(3)seealso 28 U.S.C. § 636(b)(1Remy Inc. v. Tecnomatic, SP.A., 2013 WL 1311095,
at *1 (S.D. Ind. Mar. 26, 2013).
Our review of the challenged portions of the Magistrate Judge’s Report and
Recommendabin on Defendant’s motion to dismiss is conducted pursudederaRule of
Civil Procedure 12(b)(1), whicbcommand thata court dismiss any suit over whidhlacks
subject matter jurisdictioree Fed. R. Civ. Pro. 12(b)(1). In ruling orraule 12(b)(1)motion to
dismiss, we “must accept the complaint’'s waaded factual allegations as true and draw
reasonable inferences from those allegations in the plaintiff's falvoauizoni v. Hartmax Corp.,
300 F.3d 767, 771 (7th Cir. 200d),ansit Express, Inc. v. Ettinger, 246 F.3d 1018, 1023 (7th

Cir. 2001). We may, however, “properly look beyond the jurisdictional allegations of the



complaint and view whatever evidence has been submitted on the issue to determieeiwheth
fact subject matter jurisdictiogxists.” See Capitol Leasing Co. v. F.D.I.C., 999 F.2d 188, 191
(7th Cir. 1993) Estate of Eiteljorg ex rel. Eiteljorg v. Eiteljorg, 813 F. Supp. 2d 1069, 1074
(S.D. Ind. 2011).

The two objections interposed to the Magistrate Judge’s Report and Recomaomeadat
limited to the finding of standing to sue on the part of Mr. Dunham, based on his having suffered
an injuryin-fact andMr. Dunham’s injury not falling withirthe scope of the cognizable harm
provided for by the statute.

The Standing Requirementand the Supreme Court’s Decision irSpokeo, Inc. v.
Robbins, 136 S.Ct. 1540 (2016)

Standing is, of course, a threshold requirenuecker Article Il1to pursue a clainm
federal courtand it applies to plaintiffs in class actiofSee, e.g., Lewisv. Casey, 518 U.S. 343,
357 (1996).To meet this requirement, a plaintiff must all¢lgat he “has suffered (or is
imminently threatened with) (1) a concrete and particularized ‘injury ih Acthat is fairly
traceable to the challenged action of the defendant, and that is (3) likelyedrégsed by a
favorable judicial decision.gpokeo, 136 S. Ct. at 1547 (citinigujan v. Defs. of Wildlife, 504
U.S. 555, 560-61 (1992))Article Il standing requires a concrete injury even in the context of a
statutoryviolation” and,accordingly, a plaintiff must present more than “a bare procedural
violation, divorced from any concrete harrgjokeo, 136 S. Ct. at 154®Rdevant herefa
concrete injury must balé facto’: that is, it must actually exigtid. at 1548, but itnay be either
a tangible or an intangible harhdl. at 1549. As the party seeking federal jurisdictibe, t
plaintiff has the burden of establishing these three elemdntd. 1547 (citingVB/PBS, Inc. v.

Dallas, 493 U.S. 215, 231 (1990)).



In Spokeo, the Supreme Court focused on the injumfact element necessary to satisfy
Article Il standing.As plaintiff, Robbinshad claimedn his own behalf and others similarly
situatedthat Spokeo, a consumer reporting agency operatimgeaple seattengin€, violated
the FairCredit Reporting Act of 1970 (“FCRA”) by disseminating inaccurate creditmmétion
derivedfrom a variety of sourcesbout him and other§pokeo, 136 S.Ct. at 1544-45he
District CourthaddismissedRrobbins’s complaint for lack of standing, having concluithed he
hadnot properly pled an injurir-fact 1d. On appeal, the Ninth Circuit reversed, holding that the
complaint had sufficiently alleged that Spokeo violated Robbstatsitory rights ad that his
personal interests in the handling of his credit information weffeciently individualized to
constitute an injuryn-fact under the statutéd. at 1545. The Supreme Couecated théinth
Circuit decision and remanded the case on the grounddghikgcisionas tothe individualized
issuedid not adequately address the concreteness fadiarh is necessarilgt separate inquiry.
Id. at 1550.

In Spokeo, the Supreme Court explained that a statutory viola@orcanstitute an
injury-in-fact in some caseand rot rise to that level in other casés. at 1549-15The Spokeo
decision by the Supreme Court required rentarttie Ninth Circuibbecause the FCRA violation
at issue—inaccurate personal informatiaontainedn a consumer reporting websitevas a
bare preedural violation. With the decision 8pokeo to guide our analysis, we now turn to
Crane’s objections to the Magistrate Judge’s Report and Recommendation.

Discussion

In his Report and Recommendation onErefendant Crarie Motion to Dismiss for lack

of subject matter jurisdictigrMagistrate Judge Brookman thoroughly analy3aukeo, 136

S.Ct. at 1546-50, andtimatelyrejected the Crargearguments thefpokeo foreclosedArticle 111



standingn this caseMagistrate Judge Brookman noted that, wthieeSeventh Circuit has not
yet appliedSpokeo in analyzingthe issue of standing in an FDCPA case, sevehnal @ourts
within this circuit and elsewhereave considered the question, all concludiveg FDCPA
violations constitute concrete injuri@sfact sufficient to satisfy standingequirements. Docke
No. 45 at 5-citing, inter alia, Church v. Accretive Health, Inc., 654 Fed. Appx. 990 (11th Cir
2016), and_ong v. Fenton & McGarvey Law FirmP.S.C,, --F. Supp.3¢ (S.D. Ind. 2016). Judge
Brookman prior to Spokeo, the Seventh Circutiadheld in an analogous rulirtgat the FDCPA
recognizedegal rights and injuriebased orwviolations of that statute. Bcket No. 45 at 7 (citing,
inter alia, Janetos v. Fulton Friedman & Gullace, LLP, 825 F.3d 317, 324 (7th Cir. 201&Yith
that specific disclosure requirement [in Section 1692g], Congress decidedltinatttamake
the disclosure is a failure the Act is meant to penalize.”)

Judge Brookman also discussed Cranelianceon Jackson v. Abendroth & Russell,

P.C., 2016 WL 4942074 (S.D. lowa 2016) (holding that a violation of the disclosure requirement
in FDCPA section 1692g is not, on its own, sufficient to confer standingSpokte), among
otherjudicial rulings,observinghat while informative suchcases lack precedentidfext in

our drcuit and were not imny event consistemtith Seventh Circuit decisions following the

Spokeo opinion’s issuance.

Magistrate ddge Brookmaritedthe passage of the FDCRvhich requires debt
collectors to makeertain disclosures to consumers and which incorporated a new form of injury
incurred by consumers who do meteive the benefit of the requirddclosures. Docket No. 45
at 8 Because Mr. Dunham alleged that the disclokareeceived wadeficientunder the
statutory requirements, he wast properly infornedas tothe manner foridputingthe validity

of his purported debThe complaint encompasses a “harm defined and made cognizable” by the



FDCPA Mr. Dunham contenddd. (citing Saenz v. Buckeye Check Cashing of Ill., --F.Supp.
3d-, 2016 WL 5080747 at *2 (N.D. Ill. 2016)). Adopting this rationMeagistrate Judge
Brookman concluded, Mr. Dunham has standing to pursue his claims litighigon.

Crane specificallhallenges as welhe Magistrate Judge’s conclusion tiat
Dunhanis allegedinjury is adefined and cognizable harm under the FDCPAthatl post-
Sookeo, hehasstanding to pursuleis claims relying on thesame arguments in its motion to
dismiss DocketNo. 46.In its objection Crane criticizeshe Report and Recommendation
relyingin part onanunpublished Eleventh Circuit opinio@hurch v. Accretive Health, Inc., 654
Fed. Appx. 990 (11th Cir. 2016). Docket No. 46 at 7. That icasdved ahospitals attempted
to collect an outstanding debt, and, according to Geaglistinguishable from Mr. Dunham’s
claim because the hospitakkebt collectioretter containechone of the disclosures required by
the FDCPA(whereas the Crane letter omitted only the words “in writing9wever, the
Seventh Circuit has held that “that [when the] specific disclosure requiremégdtion
1692g]” is not made, this is a failure the Act is meant to penaliaaetos, 825 F.3cat324. In
any eventthe Magistrate Judgeted that case, among seveo#thersassupportfor his
conclusion that several district courts within the Seventh Circuit as well as mtugreaourts
have consistently held that violations of the FDCPA constitute concrete injufi@stsufficient
to support Article 11l standingsee Docket No. 45 at & (listing cases).

Craneinvokes the Report and Recommendati@xplicit acknowledgment that the
Seventh Circuit has not addressed, [@mwkeo, the FDCPAdisclosure requiremesnat issie
here insising that the Seventh Circuit's applicationSpokeo in other contexts supporits
position on the standing issue. Docket No. 46 atli-particular, Craneelies onMyersv.

Nicolet Restaurant of DePere, LLC, 843 F.3d 724 (7th Cir. 2016), which involved an alleged



violation ofa different statute, the Fair and Accurate Credit Transactions Act (“FACTA”)

U.S.C. of 81681cThere, plaintiff Myerswas given a receipghat contrary toFACTA

81681c(g)(1), did not truncatke expiration date of his cardut hehadnat alleged any harm

aside from thastatutory violation843 F.3d 726The district court rejecteckrtification of

Myers’ proposed class consisting of “everyone who has been provided [by theaegtnon-
compliant receipt Onappeal, the Seventh Circuit addressed standing before reaching the class
certification issueholdingthat Myers’s claindid not include an allegation afconcrete injury
sufficient to satisfy the injuryn-fact requirementCranerelies onthe Myers Court’s observation

to arguethatthecase at banvolves a “violation of a statute, completely divorcedrirany
potentialrealworld harm” Myers, 843 F.3d at 729). Docket. No. 46 a® 8-

Cranealso reliss onGubula v. Time Warner Cable, Inc., 846 F.3d 909 (7th Cir. 2017),
which involved a dispute over defendant Time Warner’s retention of Gubala’s personal
information for two years followingermination of theesidentialservices. Gubala sued Time
Warner under 47 U.S.C. 8 551(e) of the Cable Communications Poli¢yCPA”), which
directs cable operateto “destroy personally identifiable information if the information is no
longer necessary for the purpose for which it was collected and there are mgpeqdsts or
orders for access to such information[.]” Id. at 901. The district court found thateGudmll
suffered no concrete injury and, accordingly, lacked standing td ka&eventh Circuit
affirmed, holding that, while there was “unquestionably a risk of harm in sucle & Gabala
did not present any allegatictaiming that duringhe decade since he subscrit@dime
Warner's servicethe company gave away lost any of his personal information or inteddo
give it away omoses aisk of having the information stoleld. at 910-11Craneargues

similarly thatMr. Dunham suffered nothing more thamare statutory violatiotwWe find this



argument unpersuasivieowever pecausésubala addresse onlywhethe CCPA—and not
FDCPA—violations constitute concrete injuries. Our court addressgeddme argument in

Long, --F. Supp. 3¢, 2016 WL 7179367 at *3, ready an identicatonclusion. ¢ disagree

with theCrane’scontention that it is legally insignificafitat this case involves the FDCPA and
Sookeo and other cases relying §okeo involve alleged violations of other statutes. We
disagree. Although courts have found that violations of other statutes do not oreastec

injuries in fact, violations of the FDCPA are distinguishable from these d#tates and,
accordingly, courtsoutinely find that FDCPA violations establish concrete injuries for standing
purposes.

Cranés final argumentis thatSpokeo forecloses Mr. Dunham@aim thathaving been
previously deprivedf information even though he now possessethét deprivabn still
constitutesa concrete injurn-fact. Specifically, Crane argudsat Sookeo makes clear that
plaintiffs who have been deprived of statutory information to which theatitled have
standing to sue only an effortto obtain such information; the injumg-fact consists of the
inability to obtain information. We are unpersuaded bydhigsimenfor the simple reason that
“[tihe FDCPA does not require proof of actual damages as a precursor to theyefover
statutory damagesKeelev. Wexler, 149 F.3d 589, 593-94 (7th Cir. 1998). This provision

strengthens our rationale and conclusions with regard to standing.

10



Conclusion
For the reasons explained above, the Magistrate Judge’s Report and Recommendation on

Defendant’s Motion to Dismiss [Docket No. 45 ADOPTED in full, and Defendants’ Motion

to Dismiss [Docket No. 18] IBENIED.

IT IS SO ORDERED.

Date:  6/20/2017 M

SARAH EVANS BARKER, JUDGE
United States District Court
Southern District of Indiana
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