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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
LORRI A. SMITH,
Plaintiff,
VS. No. 1:16¢cv-0223+:IJMS-MJID

NANCY BERRYHILL,! Acting Commissioner
of the Social Security Administration,

Defendant.

N N N N N N N N N N

ENTRY REVIEWING THE COMMISSIONER’S DECISION

OnJune 172013 Plaintiff Lorri A. Smith filed a claim for disability insurance benefits

under the Social Security Act§SA)) alleging a disability onset date d&dne 4, 2013[Filing No.

14 at 23 Ms. Smith filed a claim for supplemental security incaimeer the SSAn June 26,
2013also alleging a disality onset date of June 4, 201B-iling No. 14 at 23. Her clains were
denied initiallyonOctober 8, 2018nd upon reonsideration oDecember 3, 2013Filing No. 14

at 23] Administrative LawJudgeKimberly SorgGraves(“ALJ”) held a hearingnJanuary 21,
2015 [Filing No. 14 at 23. On February 3, 2015, the ALJ issued a decision determininlylthat
Smithwas not disabled as defined by 8®A [Filing No. 14 at 3Q. The Appeals Councdened

Ms. Smith’srequest for reviewon June 24, 2016, making the ALJ’s decision the Commissioner’s

final decision subject to judicial revieWFiling No. 14 at §. Ms. Smith filed this civil action on

1 The Court has substituted Nancy Berryhilthsproper Defendant to this action, given that she
became the Acting Commissioner of the Social Secidtipinistration on January 23, 201%ee
“Meet Our New Acting Commissioner,” Social Security Admirastsn Blog, available at
http://blog.ssa.gov/meetur-new-actingcommissioner/ (last visitedlay 10, 2017).
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August 22, 20168eekngjudicial review unde#2 U.S.C. § 405(cand42 U.S.C8 1383(c)asking
theCourt to review her deal of benefits. Ffiling No. 1]

l.
STANDARD OF REVIEW

“The Social Security Act authorizes payment of disability insuranceeftie and
Supplemental Security Income to individuals with disabilitiézf nhart v. Walton, 535 U.S. 212,
214 (2002) “The statutory definition of ‘disability’ has two part§irst, it requres a certain kind
of inability, namely, an inability to engage in any substantial gaadtiVity. Secondit requires
an impairment, namely, a physical or mental impairment, whichighes reason for the inability.
The statute adds that the impairmerust be one that has lasted or can be expected to last ... not
less than 12 months.Id. at 217

When an applicant appeals an adverse benefits decibi®Qourt’s role is limited to
ensuring that the ALJ applied the correct legal standards anduibstanal evidence exists for
the ALJ’s decision.Barnett v. Barnhart, 381 F.3d 664, 668 (7th Cir. 200#¢)tation omitted).For
the purpose of judicial review, “[s]ubstantial evidencsush relevant evidence as a reasonable
mind might accept as adequate to support a conclusian(guotation omitted)Because the ALJ
“Iis in the best position to determine the credibility of witnessesgit v. Astrue, 539 F.3d 668,
678 (7th Cir. 2008)the Court must afford the AL$ credibility determination “considerable
deference,” overturning pnly if it is “patently wrong. Prochaska v. Barnhart, 454 F.3d 731,
738 (7thCir. 2006)(quotations omitted).

The ALJ must apply the fivstep inquiry set forth i20 C.F.R. § 404.1520(a)(41{iy),
evaluating the following, in sequence:

(1) whether the claimant is currently [un]Jemployed; (2) whethecldimant has a

severe impairment; (3) whether the claimanthpairment meets or equals one of
the impairments listed by the [Commissioner]; (4) whether thamala can
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performherpast work; and (5) whether the claimant is capable of performinig wor
in the national economy.

Clifford v. Apfel, 227 F.3d 863, 868 (7t@ir. 2000) (citations omitted) (alterations in
original). “If a claimant satisfies steps one, two, and thrdee][ will automatically be
found disabled.If a claimant satisfies steps one and two, but not three, theh fnust
satisfy step four.Once step four is satisfied, the burden shifts to the SSA tdishktdinat
the claimant is capable of performing warkthe national economy.’Knight v. Chater,
55 F.3d 309, 313 {7Cir. 1995)

After Step Three, but before Step Fothe ALJ must determine a claimast’
Residual Functional Capacity (‘REC’) by evaluating “all limitations that arise from
medically determinable impairments, even those that @reevere.” \Villano v. Astrue,
556 F.3d 558, 563 (71ir. 2009) In doing so, the ALJ “may not dismiss a line of evidence
contray to the ruling.” Id. The ALJ uses the RFC at Step Four to determinehen¢he
claimant can perform heswn past relevant work and if not, at Step Five to determine
whether the claimant can perform other woigee 20 C.F.R. 88 416.926), (g). The
burden of proof is on the claimant for Steps One through Four; oStteptFive does the
burden shift to the CommissioneClifford, 227 F.3d at 8G8If the ALJ committed no
legal error and substantial evidence exists to support thesAletision, the Court must
affirm the denial of benefitsBarnett, 381 F.3d at 668When an ALJS decision is not
supported by substantial evidence, a remand for further proceedinggiaally the
appropriate remedyBriscoe exrel. Taylor v. Barnhart, 425 F.3d 345, 355 (7tir. 2005)

An award of benefits “is appropriate only where all factual iskaes been resolved and

the record can yield but one supportable concluside.(citation omitted).
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.
RELEVANT BACKGROUND

Ms. Smithwas53 years oldat the time she applied for social security disability benéfits
[Filing No. 14 at 187. Shehascompleted 2 years of collegg-iling No. 14 at 20§ Her prevous
work experience includes working as a bus driver, billing clenki, l€e insurance salesperson
[Filing No. 14 at 21217] Using thefive-step sequential evaluation set forth by the Social
Security Administration irR0 C.F.R. § 404.1520(a)(4the ALJ ultimately concluded thais.
Smithis not disabled.[Filing No. 14 at30.] The ALJ found as follows:

e At Step One of the analysis, the ALJ found thd. Smith had not engaged in
substantial gainful activity since her alleged onset 8dtéling No. 14 at25.]

e At Step Two of the analysis, the ALJ found thés. Smithhad the following severe
impairmentsdiabetes mellitus and obesitjfiling No. 14 at25.]

e At Step Three of the analysis, the ALJ concluded Nat Smithdid not have an
impairment or ombination of impairments that met or medically equaled the sgverit
of one of the listed impairment§iling No. 14 at 2627.] The ALJ considered various
listings in making that conclusion, but ultimately found thist Smithdid not meet
any of them.[Filing No. 14 at 2627.]

e After Step Three but before Step Four, the ALJ foundM&atSmithhad theRFCto

perform “sedentarywork as defined i20 CFR 404.1567 jaexceptthatthe claimant

2 Both parties provided a detailed description of Bimith’smedical history and treatment in their
briefs [Filing No. 18 Filing No. 23] Because thatfliscussiorimplicates sensitive and otherwise
confidential medical information concerning M&mith, the Court will simply incorporate those
facts by reference herein and only detail specific factseagssary to address the parties’
arguments.

3 Substantial gainfuactivity is defined as work activity that is both substantiad. {nvolves
significant physical or mental activities) and gainfud.(wvork that is usually done for pay or profit,
whether or not a profit is realized0 C.F.R. § 404.1572(and20 C.F.R. § 416.972(a)
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can occasionallfift and carry twenty pounds dfrequently liftand carry ten pounds.
The claimantan stand and waltwwo hours ofan eighthour workday, and sit for six
hoursof an eighthour workday.The claimant can occasionally climb ramps and stairs
but never ladders, ropes, or scaffold®e claimant can occasionally stoop, balance,
kneel, crouch, or crawl. She can have no more than occasional exppsxteeme
cold or heat.The claimant must have no more than occasional exposure to humidity
or wetness.”[Filing No. 14 at 27
e At Step Four of the analysis, the ALJ found thtt. Smithwas able to perform “past
relevant workas a Billing ClerK’ [Filing No. 14 at 29
e At Step Five of the analysis, the ALJ concluded thst Smithwas not under a
disability. [Filing No. 14 at 3(
Ms. Smithsought review of the ALJ’s decision from the Appeals Counail theat request
was denied odune 24, 201,6naking the ALJ’'s decision the Commissioner’s final decisiojestib
to judicial review. Filing No. 14 at § Ms. Smithnow seeks judicial review undép U.S.C. §
405(g) asking heCourt to review her denial of benefits=il[ng No. 1]

[l.
DISCUSSION

Ms. Smithpresentswo arguments in support of her request for reviewtlig)ALJ failed
to properly consider M. Smith’s migraine headachegand (2) the ALJerred when hgave no
credit toa portion ofMs. Smith’streating physiciais opinion The Courtwill address each of
theseissuesn turn.

A. Migraine Headaches

Ms. Smitharguesthat the evidencenithe record and her testimony during the hearing

demonstrate that she suffers from migraine headachkésig[No. 18 at 11 Sheargues that the
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ALJ was “playing doctor” when she @emined that Ms. Smith’s migraine headaches are not
severe. [filing No. 18 at 14 Shefurther claims that the ALJailed to consider whetherhe
evidenceregarding migraine headachgagpportghe possibility of equaling astiing. [Filing No.
18 at 1116.] According to Ms. Smith, the ALJ failed to consider “the comtvamaof both seviee
and noffr] severe impairments in her decisiam Ms. Smith’sability to work. [Filing No. 18 at
16.] Ms. Smith claims that the ALJ cherpicked evidence that supported a findifigo disability
while ignoring evidence which points to a disability findingilihg No. 18 at 19

In responsethe Commissioneasserts that the ALJ “reasonably determined Beintiff
had no headache limitations.”Fiing No. 23 at 7] The Commissioneclaimsthat the ALJ
discussedvis. Smith’s comgints to her treating physiciansgarding headaches biat these
complaints did not mention aura, intractable migraines, or steigraineswhich contradicts Ms.
Smith’s “allegations that her migraine headaches lasted for up to a weekelaration only
occasionally helped, and that she had excessive side effebtasgsomnolence[Filing No. 23
at 7] The Commissioner claims that the Alldighlighted that there is no record[dds. SmitH
seeking emergency treatment and that the medical evidence does not support a finding that the
frequency, intensity, adurationof [Ms. Smith’s] headaches constituted a severe impairmigmt w
the use of her prescribed medicatiornilihg No. 23 at 7 The Commissioner further claims that
the ALJ considered Ms. Smith’s medical treatment history afigain relievers, and her activities
of daily living when assessing how her symptoms limited her functiojifigng No. 23 at 78.]

In reply, Ms. Smith claims that the Commissioner is refdating the medical evidence
and making prohibited post hoc justifications “for tAeJ’s failure to articlate, explain, or

grapple with the evidence.”F{ling No. 24 at ]]
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The Court “will uphold the ALJ’s decision if it is supported bystiantial evidence, that
is, ‘such relevant evidence as a reasonable mind might accept asat@dég support a
conclusion.” Moore v. Colvin, 743 F.3d 1118, 112P1 (7th Cir. 2014)citing Richardson v.
Perales, 402 U.S. 389 (1971McKinzey v. Astrue, 641 F.3d 884, 889 (7th Cir. 201 Bcott v.
Astrue, 647 F.3d 734, 739 (7th Cir. 201 Pepper v. Colvin, 712 F.3d 351, 3662 (7th Cir. 2013)
The Court will not reweigh the evidence or substitute its own judgmethdbiofthe ALJ, but it
will examine the ALJ’s decision to determine whether it reflectg@#b bridge from the evidence
to the conclusions sufficient to allow the Court to asskssvalidity of the agency’s ultimate
findings and afford meaningful judicial rew. Moore, 743 F.3d at 1121citing Young v.
Barnhart, 362 F.3d 995, 1002 (7th Cir. 2004Roddy v. Astrue, 705 F.3d 631, 636 (7th Cir. 201.3)
Pepper, 712 F.3d at 362Villano, 556 F.3d at 562A decision that lacks adequate discussion of
the issues will be remandedoore, 743 F.3d at 1121

If debilitating enough, migraines could be part of a severe cotira impairments that
could result in a finding of disability or could require further retisns in the RFC See Moon v.
Colvin, 763 F.3d 718, 721 (7th Cir. 201¢inding that although the claimant’s headaches were
part of the severe combination of impairments at Step Two, théa#led to build adgical bridge
at Step Four when he implied that the claimant “did not actualfgrdubm migraines. . . .”).

The Court notes at the outset that the ALJ discussed Ms. Smitgfaine headaches under
Step Two of the analysis, but found that they wetearsevere impairmen{Filing No. 14 at 26]
Even if the migraine headaches were not a severe impairmeraLthenust still considethis
evidencdn the subsequent steps of the analysis to determine widsh&mithhas any resulting

functional limitations See, e.qg., Terry v. Astrue, 580 F.3d 471, 477 (7i@ir. 2009)(*Although
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[certain]impairments may not on their own be disabling, that would only judisigounting their
severity, not ignoring them altogetHigr.

Ms. Smith cites to a headache questionnaire that she cothpl@ee Filing No. 14 at 219
(noting that Ms. Smith takes medication for her headadtaisng that Ms. Smith gets headaches
“three to four times a month'teporting that Ms. Smith’'s headachast “one to five days”
describingtypical headaches as involving “nausea, vomiting, blurred visionk see auruas
[sic]).] She also states that during the consultative éxation, she indicated that she
experienced migraines, and during her hearshg testified about her migraind&ee Filing No.

14 at 5% Filing No. 14 at270-71] She claims that the ALJ failed to considleis evidencen
determiningwhether she met a listing @arhetherit affected heRFC determination. The Court
agrees thathie ALJ did not consider whether her migraine headackqealed alListing of
Impairmens. This is likely because the ALJ did not firilemto be a severe impairment.
However, the Court has no way of knowing sinteALJ does noprovide an explanatigrand
theCommissioner does nogspondo this specificargument

Moreover, mwhere in theRFC analysisdoes the ALJ discuss M&miths migraine
headaches[See Filing No. 14 at 2729.] The Commissionan responsgives some reasons why
the evidence isnconsistent with Ms. Smith’s subjective complaints, but thesenaegts are
impermissibleposthocjustificationsnotraisedby the ALJ, andhe Court will not considethem.
See, e.g., Spivav. Astrue, 628 F.3d 346, 348 (7th Cir. 2010Given that there is no discussion of
Ms. Smithis headaches or migraines in the ALREC analysisthe Court cannot speculate that
the ALJ actually considered this evidence or her testimbiyore, 743 F.3d at 112¢The error
here is the failure to address all of the evidence and explainaseniag behind the decision to

credit some evidence over the contrary evidence, such that we calgidstand the ALJ’s logical


https://ecf.insd.uscourts.gov/doc1/07315670330?page=219
https://ecf.insd.uscourts.gov/doc1/07315670330?page=219
https://ecf.insd.uscourts.gov/doc1/07315670330?page=219
https://ecf.insd.uscourts.gov/doc1/07315670330?page=219
https://ecf.insd.uscourts.gov/doc1/07315670330?page=271
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023948041&pubNum=506&originatingDoc=Ie521d76df54e11e18757b822cf994add&refType=RP&fi=co_pp_sp_506_348&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_348
https://www.westlaw.com/Document/Ia567c6719fdc11e381b8b0e9e015e69e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1124

bridge between the evidence and the conclusBynfailing to even acknowledge that evidence,
the ALJ deprived us of any means to assessalidty of the reasoning process.”Jhe ALJ must
discuss whether she meets a listimgorporate to what extemds. Smith's migrainesaffect her
RFC, and whethershe experiencesny side effects from taking medicatidor it. Accordingly,
the ALJ’s decision requires rematidr the reasons stated above

B. Treating Physician's Opinion

Ms. Smith raises several objections regarding the Altdamenbof the opinionfrom Dr.
Mubhler, hertreating physician [Filing No. 18 at 1§ Ms. Smith argues thatthoughshe gave
greatweightto Dr. Muhler’'s opinionthe ALJgave no credit ta portion of hipinion regarding
Ms. Smith’s inability toperform any postural stancg=iling No. 18 at 1§ Ms. Smith argues that
“the ALJfails to explain how this portion of Dr. Muhler’s opinion is inconsist&ith the rest of
Dr. Muhler’s opinion and the record as a whol¢Filing No. 18 at 1§ She claims that “[t]he
ALJ has impermissibly cherry picked certain aspects of Dr. dtighbpinion to support her
conclusion that Smith can still occasionally perform posturaVvities.” [Filing No. 18 at 1§
Ms. Smithfurtherclaims that theALJ drewanimpermissibleassumptionwhen she statethat Dr.
Muhler erred inhisassessment due his lack of familiarity with agency standardgFiling No.
18at 19.] Lastly, Ms. Smith asserts that the ALJ failed to contact Dr. Mubletarify the basis
of hisopinion. [Filing No. 18 at 19

In responsethe Commissioner claims that “[tihe AL&Awe adequate reasons for [her]
weigh[t] of Dr. Muhler’s postural restrictions.”F[ling No. 23 at 4§ The Commissioner claims
that parts of Dr. Muhler'examination records indicate that Ms. Smith is able to perfortaicer
functions that, in turn, are not consistent with Dr. Muhler's opiniohickv imposes postural

restrictions. Filing No. 23 at 90] The Commissioner claims that the ALJ “compared Dr.
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Mubhler’s opinion to Dr. Rice’s opinion and wrote that Dr. Rice progesepostural restrictions.”
[Filing No. 23at 9] The @mmissioner further claims thaltlzough the ALJ is “not required to
outline every piece of evidence inconsistent with Dr. Muhler’'sypaktestrictions,Dr. Rice“did
not note any significant functional limitations” and concluded that $sith “could perform
normal movements like walking, sitting, squatting . . .Filifg No. 23 at §.

In reply, Ms. Smithagaindoes not appear to specifically respond to the Commiss®
claims butargues that the Commissiotsefpost hoc justifications cannot make up for the ALJ’s
failure to articulate, explain, or grapple with the evidencé&ilirfjg No. 24 at 1]

Under20 C.F.R. § 404.1527(c)(1an ALJ should “give more weight to the opinion of a
source wo has examined [the claimant] than to the opinion of a source who hasinobhed [the
claimant]” because of his greater familiarity with the claimsuetbnditions and circumstancés.
Minnick v. Colvin, 775 F.3d 929, 9338 (7th Cir. 2015) Section 404.1527(c)(2) provides that
“[i]f [the ALJ] find[s] that a treating source’s opinion on theug(s) of the nature andveeity of
[the claimant’s] impairment(s) is wedlupported by medically acceptable clinical and laboratory
diagnostic techniques and is not inconsistent with the othetasiitag evidence in [the claimant’s]
case record, [the ALJ] will give it controllingeight.” 20 C.F.R. § 404.1527(c)(2Minnick, 775
F.3dat 938 If the ALJ opts not to give a treating physician’s opinion controNMimeight, he must

apply the factors und&0 C.F.R. § 404.1527(c)(Z®).

4The SSAadopted new rules for agency review ofathidity claims for applications filed on or
after March 27, 201782 Fed. Reg. 584@1. The new regulations in part eliminate the treating
physician rule, which gives more weight to the evidence @afbdlisy from acceptable medical
source providers who have an ongoing relationship with the clairfdrited. Reg. 584@1. The
SSA “adjudicators will [now] articulate how they consider noatiopinions from all medical
sources, regardless of whether or not the medical sosiare lacceptable medical source] . .. .
82 Fed. Reg. 584@1. Because Ms. Smith applied for disability benefits before Mar¢t2017,
these changes will not apply to the review of her claim.
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Here, he ALJ gave great weight @r. Muhler's medical sowe statementFiling No. 14
at 29] However shegave no credit ta portion ofDr. Muhler’s opinion regarding Ms. Smith’s
inability to perform any postural standaytthe Court fnds no error because the ALJ provided
adequate reason3 he ALJ statedhat the portiorof the opinion regardinfyls. Smith’spostural
stancewas “inconsistent with rest of his opinion and the record as a whigtéiiig No. 14 at 29
In thesameparagraphthe ALJalso evaluated the opinion of Dr. Rice, the state agency physicia
who examined Ms. SmithThe ALJ also gave Dr. Rice’s opinion great weight, and nibtaDr.
Rice reported that Ms. Smith “has a wide based pitvhich is generally congruent with Dr.
Mubhler’s opinion” but otherwisehasno functional limitations.[Filing No. 14 at 29 As the
Commissioner contends, this is one example of evidence thaateslisome inconsistenayth
Dr. Muhler’s findings.

Ms. Smith also argues thathen theALJ assessed Dr. Muhler’'s opinion regarding Ms.
Smith’s postural stance, sheadeanimpermissible assumptidhatDr. Muhlerlackedfamiliarly
with agency standardand she further claimte ALJ slould have contacted Dr. Muhléy get
complete and spéi findings regardinghis opinion. The Court, however, finds no error with the
ALJ’s statement since, in any event, the ALJ gave great weight. thlthler’s overall opinion,
and providedtheradequate reasons for giving no credit to Dr. Muhler’'s evaluation @mith’'s
postural stance.

When the treating physician’s opinion does not receive controllinghtvehe ALJ must
discusghe factors undet0 C.F.R. § 404.1527(c)Z6): the length of the treatment relationship,
the frequency ofxamination, the nature and extent of the treatment relationshippability
from relevant evidence, and the consistency efoghinion, among other factors. Here, thie]

does mentionwvhat evidence is inconsistent with Dr. Muhler’s opinion about Mstt8s postural
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stance, but nowhere in the decismeesthe ALJ discus$/s. Smith’s treatment relationshigy
history with Dr. Muhler, or what other records support Dr. Muhler’s opinion. Although Dr.
Muhler’s overall opinion receives great weight, beeasise gives no credit to one portion of the
opinion and in any eventthe Courtis remandingthis decision orthe first issugthe ALJon
remandshould provide more detailsith respect tahe 20 C.F.R. § 404.1527(c)(%®) factors
whenaddressinddr. Muhler’'s opinion

V.
CONCLUSION

For the reasons detailed herein, the CMACATES the ALJ’s decisions denying Ms.
Smith’s benefits andREMANDS this matter for further proceedings pursuant4ib U.S.C.

405(g)sentence 4) as detailed abowénal Judgment will issue accordingly.

Date: June 5,2017 Qw“m — ,m

/Hon. Jane M’!agém>s—Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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