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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

COURTNEY WEBSTER,
BRIAN WEBSTER,

Plaintiffs,

V. No. 1:16¢cv-0267#IMS-DML
CENTER FOR DIAGNOSTIC IMAGING, INC.
d/b/a CDI
d/b/a CDI INDIANAPOLIS,
CDI INDIANA, LLC
d/b/a CDI
d/b/a CDI INDIANAPOLIS,

N N N N N N N N N N N N N N N

Defendants.
ORDER

This case involves a suit for damages stemming from a missed cacureencaliagnosis.
Courtney Webstealleges that harecurrent rectal cancer went undiagnokedver a year and a
half after her CT scan was misrea8heand her husband Briamow seek to hold Center for
Diagnostic Imaging, Inc. and CDI Indiana, Ll(€ollectively, ‘Defendant¥ liable for damages
as a result of the misdiagnosiBefendants, however, contend tttaey are not liable because the
doctor who misread Ms. Webster's saaas neither their actual nor apparent agent.

This matter is before the Court on Defendari®tion for Summary Judgment and on
Courtney and Brian Webster's Creg®tion for Partial Summary Judgmentin addition,
Defendants filed a Motion to for LeaveRde a Rebuttal, which the Court will also consider.

Thedeterminativeguestion before this Court on summary judgment is whether an Indiana
Supreme Court decisiargarding apparent ageneysword v. NKC Hospitals714 N.E.2d 142

(Ind. 1999)-applies to the facts of this case.
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l.
STANDARD OF REVIEW

A motion for summary judgment asks the Court to find that a triahrecessary because
there is no genuine dispute as to any material fact and, ingheaaipovant is entitled to judgment
as a matter of law.SeeFed. R. Civ. P. 56(a) As the current version of Rule 56 makes clear,
whether a party asserts that a fact is undisputed or genuinelyetisthe party must support the
asserted fact by citing to particular parts of the recordudimg depositions, documents, or
affidavits Fed. R. Civ. P. 56(c)(1)(A) A party can also support a fact by showing that the
materials cited do not establish the absence or presercgasfuine dispute or that the adverse
party canot produce admissible evidence to support the faetd. R. Civ. P. 56(c)(1)(B)
Affidavits or declarations must be made on personal knowledgegusdiacts that would be
admissible in eidence, and show that the affiant is competent to testify on matezd.s-ed. R.
Civ. P. 56(c)(4) Failure to properly support a fact in opposition to a movanttsidghassertion
canresult in the movant’'s fact being considered undisputed, and @femh the grant of
summary judgmentFed. R. Civ. P. 56(e)

In deciding a motion for summary judgment, the Court ra@y consider disputed facts
that are material to the decision. A disputed fact igera if it might affect the outcome of the
suit under the governing lawdampton v. Ford Motor Cp561 F.3d 709, 713 (7th Cir. 2009n
other words, while there may be facts that are in dispute, symueyment is appropriate if those
facts are not outcome determinativelarper v. Vigilant Ins. C9.433 F.3d 521, 525 (7th Cir.
2005) Fact disputes that are irrelevant to the legal question etilb@ consideredAnderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986)

On summary judgment, a party must show the Court what evidence thdtagould

convince a trier of fact to accept its version of the evehidnson v. Cambridge Indyu825 F.3d
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892, 901 (7th Cir. 2003)The moving party is entitled to summary judgment if no reasonadite fa
finder could return a verdict for the nomoving party. Nelson v. Miller 570 F.3d 868, 875 (7th
Cir. 2009) The Courtviews the record in the light most favorable to the-nwving party and
draws all reasonable inferences in that party’s fawarst v. Interstate Brands Corb12 F.3d
903, 907 (7th Cir. 2008)t cannot weigh evidence or make credibility determinations on suynmar
judgment because those tasks are left tdfdbefinder. O’Leary v. Accretive Health, Inc657
F.3d 625, 630 (7th Cir. 20L1)The Court need only consider the cited materiadsi. R. Civ. P.
56(c)(3) and the Seventh Circuit Court of Appeals has “repeatedly ashe listrict courts that
they are not required to scour every inch of the record for evidbat® potentially relevant to
the summary judgment motion before themghnson 325 F.3d at 898 Any doubt as to the
exigence of a genuine issue for trial is resolved against the moanyg [pPonsetti v. GE Pension
Plan, 614 F.3d 684, 691 (7th Cir. 2010)

“The existence of crossotions for surmary judgment does not . imply that there are
no genuine issues of material factR.J. Corman Derailment Servs., LLC lat'l Union of
Operating Eng's, 335 F.3d 643, 647 (7th Cir. 2003 Specifically “[p]arties have different
burdens of proof with respect to particular facts, diffetegal theories will have an effect on
which facts are material; and the process of taking the fatteilight most favorable to the non
movant, first for one sidena then for the other, may highlight the point that neither side has

enough to prevawithout a trial.”Id. at 648
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.
BACKGROUND

The backgroundfacts of this casare not in disputeand involve both thearrative of
Courtney Webstes medical treatment, as well tee underlying contractual relationships among
variousentities.

A. Courtney Webster’'s Medical Treatment

In 2009, Courtney Webster underwent treatment for rectal carfééng[No. 411; Filing

No. 41-2.] By 2010, her medical exams showed no signs of cancer, but she undetlventfo
colonoscopies periodically over the next three yaawae of which detectezhncer. [Filing No.
41:3]

On October 27, 2014, Ms. Webstersited her gastroenterologist complaining of

constipation. [filing No. 414.] She underwent a colonoscopy a few days later, which revealed a

“large mass” and d&flat polyp.” [Filing No, 415 at 1.] Based on these results, the doctor who
performed the colonoscopy recommended that Ms. Webster scheddlesea® “at the next
available appointment.fFiling No, 41-5 at 2.]

Less than two weeks latem dlovember 17, 201Ms. Webster underwent a CT scéme

results of which wex signed by Dr. Michael Walker the following dajFiling No. 41-9; Filing

No. 41-11 at 2] Ms. Webster recalls that although she originally planned to go to\arsent
facility for the scan, “a representative from my insurance comatthe time, Uried Healthcare,

called me and said CDI wlilibe less expensive and gave @i2i’s addresst 11900 N. Meridian

! Local Rule 561 (b) provides that & party opposing a summary judgment motionustfile a
response that includéa section labeledStatemat of Material Facts in Disputéhat identifies
the potentially determinative facts and factual disputes thapahsy contends demonstrate a
dispute of fact precluding summary judgrhénin this case, all parties declined iteclude a
“Statement of Material Facts in Dispute” section in thespective response briefs. As such, the
Court concludes that the facts set forth herein are not in disput
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St. in Carmel, IN' [Filing No. 41-7 at 2] In the days leading up to afallowing her CT scan,

Ms. Websterreceived the following information about tineedicalcenterwhere herscanwas

performed

On November 12, 2014Ms. Webster electronically signed a Patient Registration
Information form thateaturedhe name “CDI Indianapolis North” at the top gdvided,

in part, that payment of insurance benefits be made directlyMidital Scanning
Consultants, P.A. d/b/a Center for Diagnostic Imaging and CDahadiLLC.” [Filing

No. 41-9.] The form also contained a provision in whids. Webster assigned t€enter

for Diagnostic Imaging, Int.claims for payment against her insurance company related

to services provided to herFEi[ing No. 41:9.]

On November 17, 2014, the date of Ms. Webster's scan, the signage at 11900dwMrMeri
Street contained a logo with the letters “CDI” in the center, hadvords “CENTER FOR

DIAGNOSTIC IMAGING” next to the logp as follows:

11900

Penn Medical Plaza

@CENTER FOR DIAGNOSTIC IMAGING

. [Filing No. 424 at 4]

On November 17, 2014, Ms. Webster signetli@ice of Privacy Practices form that

provided, in part, that “Medical Scanning Consultants, P.A.”\@amg business as Center

for Diagnostic Imaging (CDI).” Hiling No. 41-10 at 1]

The CT Report containing Ms. Webster's test redelisturegshe name “CDI Indianapolis

North’ at the top andbearghe followinglogo with the letters “CDI” in the cente @

[Filing No. 41-11 at 1] The CT Report is signed by Dr. Walker, as follows:
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Interpreting Physician

Medreal Scanning Consultants, P.A.
Michael walker, MD

Electronically Signed: 11/18/14 10:16 am [F| | | nq N 0 4 1_1 l at 2]

In sum, between November 12 and November 18, 204 ndisputed tha¥ls. Webster
encountered representations from the center that listetti@€n
1. CDI Indianapolis North
2. Medical Scanning Consultants, P.A.
3. Center for Diagnostic Imaging
4. CDI Indiana, LLC
5. Center for Diagnostic Imaging, Inc.
6. CDI
During this time periodMs. Webster never visited the websitevw.mycdi.com(the
“websité), which wasmaintained by Center for Diagnostic Imaging, laed was available to and

intended to be accessed by anyofteling No. 418 at § Filing No. 423 at 12.] The website

contained links entitled “We Are A Provider,” and “We A#e Radiology & Physician

Management Company,” among otherBilifig No. 421 at 78.]

By March, 2016, Ms. Webster again complained of constipatiéiing No. 4114.] A

scope performed on April 27, 2016 revealed a tumeiinfy No. 41-16], and a CT scan the

following week revealed a tumor that had “increaisedize since November 17, 2014.Fil[ng
No. 41-17 at 2]

On October 10, 2016, Courtney and Brian Webster filed suit for dapagriing that “as
a direct and proximate result” of Defendants’ “substandard Cang;tneyWebster’s rectal cancer

grew and spread, sigroantly reducing her chances®frviving the disease, significantly altering
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her treatment opti@ and causing her severe pasaffering and emotional distress,” and

depriving Brian Webster “of his wife’s services, love, and camgaship.” [Filing No. 1 at 2]

B. Contractual Relationships Between Entities
The identity and responsibility of variousrporate actors is centrd this case. As such,
the Court will set forth in detaihe corporate actors and their relationship to one another.
1. Defendants Center for Diagnostic Imaging, Inc. and CDI Indiana, LLC
The specific defendants in the Webstexst are (1) Center for Diagnostic Imaging, Inc.
doing business as both CDI and CDI Indianapolis, and (2) CDI Indidt@, doing business as
both CDI and CDI IndianapolisF[ling No. 1] Defendants deny that either does business as CDI

Indianapolis. Filing No. 27 at J]

However, it is undisputed th&DI Indiana, LLC is a wholly owned subsidiary of Cente

for Diagnosic Imaging, Inc, [Filing No. 4119 at 1, and that a of July 2003CDI Indiana, LLC

operated under the name Center for Diagnaéstaging,[Filing No. 422].

2. Contract between CDI Indiana, LLC & Medical Scanning Consultants, P.A.
In or around October 2008, CDI Indiana, LLC entered into an Amended anatd®es

Management Services Agreement (ti&efvices Agreemeftwith a company called Medical

Scanning Consultants, P.A. under which CDI Indiana, LLC arrangedédical Scanning
Consultants, P.A. to utilize the name “Center for Diagndst@ging” and all related marks and
logos. [Filing No.at 420 at 7.] Addaween those parties and set forth in the Services Agreement,

the two entities were independent contractdrgjng No. 41-20 at §, with Medical Scanning

Consultants, P.A. owning and@jting “a professional radiology medical practice with ficac
locations throughout the United States” at which it employed or otbemnetained physicians to

provide “professional and technical radiology services:flifg No. 4120 at 5] CDI Indiana,
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LLC, on the other hand, was “in the business of owning certaitsasiseadiology practices and
providing management, administrative and other-ma&adical radiological support sere to
radiology practices,” including furnishing “facilities, equipmemtonphysician personnel,

supplies and nephysician support staff services.’Filing No. 41-20 at 5] Pursuanto the

Services Agreement, CDI Indiana, LLC agreed to provide certain mawesgeadministrative and
billing services and equipment, space and personnel’ for the day tmahagement of Medical

Scanning Consultants, P.A.’s practic&ilihg No. 41-20 at 5]

3. Contract between Medical Scanning Consultants, P.A. & Imaging Consultants of
Indiana, P.C.

On January 1, 201Medical Scanning Consultants, P.A. entered into an Independent

Contractor Agreemer{the “Contractor Agreemefjt with Imaging Consultants of Indiana, P.C.,

“an independent radiology practice . . . that employs or contracts adiblogists licensed to

practie@ medicine.” Filing No. 4119 at 5] Pursuant to the terms of the Contractor Agreement,

Imaging Consultants of Indiana, P.C., agreed to provide professionalagygiinterpretation

services toMedical Scanning Consultants, P?2AFiling No. 4119 at 5]

2 Defendants contend that “Dr. Walker was an employee of Imaging Eamtswf Indiana, P.C."
[Filing No. 40 at 1(citing “Exhibit S, including Imaging Consultants of Indiana, P.Gteament;
Exhibit T, Cener for Diagnostic Imaging, Ins’answers to Plafiff s Interrogatories, response
No. 27)]. However, the exhibits Defendants cite in support of thismstant do not, in fact, contain
any such evidence. In making the aforementioned statement Defeddamst comply with
Local Rule 561(e) (requiringa party to “support each fact the party assertsin a bribfanttation

to a discovery response, a deposition, an affidavit, or other admisgidénce”) and the statement
is, therefore, notonsideredior the purposes of this Motion. Even ipweer, the Court did
consider thisstatement it would not change theutcome of the Court’s decision on summary
judgment.
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.
DISCUSSION

A. Defendant’'s Motion for Leave to File a Short Rebuttal Filing No. 47]

After the parties’ Motions for Summary Judgment were fully brielzefendants filed a
Motion for Leave to File a Short Rebuttal to Plaintiffs’ Reply BriefSupport of Summary
Judgment. [Filing No. 47] The crux of Defendants’ Motion is that they dispute a statenm
Plaintiffs’ Reply brief in which Plaintiffs assert that CDIdiana, LLC employs personnel who

provide “medical functions.” Hiling No. 47 at 1] Defendants state that the Websters “have

”

designated no evidence showing that either Defendant provided medlieatio patients . . . .

[Filing No. 471 at 3] In response, the Websters filed an objection to DefendantsoNati

which they contend that Defendanpgisition is not that the Websters failed to citentterials in
the record in support of their asserted fact as required by Rule 5@(t)abDefendants “disagree

that the evidence cited by the Websters stands for the assertiorbyndogen.” [Filing No. 48 at

2]

Local Rule 56(d)contemplates circumstances in which a party opposing Summary

Judgmenmay file a surreply followng the movant’s reply brief. It providéisat aparty opposing

a summary judgment motion may file a surreply brief “only if the movdas ciew evidence in
thereply or objects to the admissibility of the evidence cited in the regfodefendants’ Motion

to File a Rebuttal fails to allege that the Websters’ Reply bites new evidence or objects to the
admissibility of evidence. Defendants Motion fallssadé of the purview of Local Rule 56(d)

and is, therefordENIED .3

3The Court notes that even if it were to consider the substance ofdaets’ proposed Rebuttal
[Filing No. 471], it would not change the outcome of the Court’s decision on the twimiviofor
Summary Judgment.
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B. The Parties’ Cross Motions for Summary Judgment Filing No. 39; Filing No. 43]

After Defendants filed a Motion for Summary Judgmehtlijg No. 39, Courtney and
Brian Webster filed a Motion for Partial Summary Judgmentherissue of Defendants’ liabifit
for medical care provided to Courtney Webster atfétility where she received carEijling No.
43]. Each of the aforementioned motions is now ripe for the Countisideration.

In their Motion for Summary Judgment, Defendants artue Webstes' claims fail as a
matter of lawbecauseof the “absence of evidence that either Dr. Walker or Medical Scgnnin

Consultants, P.A., was an actual or apparent agent of 8igfendah” [Filing No. 39 atq In

particular, Defendants argue that Dr. Walker was not their apparent ageet uhelndiana
Supreme Couls “distinctively-tailored version of the theory of appareagency set forth in
Sword v. NKC HospitaJs/14 N.E.2d 142 (Ind. 1999 Defendantexplain that unde$word “a
hospital patiens reliance on the apparent agency of caregivers indggital setting ipresumed
unless the hospitalthe principal has provided the patient with notice that care may be provided

by independent contractoositside of the hospitad’ control’ [Filing No. 40 at 24 However,

Defendantsargue thatSwordis inapplicable to this case becalsee Indiana Supreme Court
specifically and epressly limited its holding tahe specific context of a hospital settiid Filing

No. 40 at 1qquotingSword 714 N.E.2d at 194 Moreover,Defendants contend that the Indiana
Supreme Court’s decision was motivated by concéraitsare specific to hospitals, namely that a
hospital is a “unique institution” wherea*large range of medical services is offéreghich is
“effectively imposed on giients without a genuine consideration and selection of alteenati
provider§ and where gatient*has no reason to know whether any particular medical provider at

the hospal is ‘on staff'or is a contract providér.[Filing No. 40 at 23 These considerations,

Defendants argue, simply do not apply in this case because théyhanagement services
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companies,” not hospitalsFi[ing No. 40 at 24 In addition,Defendants argue thathis Court

should not expand the scope of state law beyond its current boufidéng No. 40 at 29

Defendants argue that everSfvordapplies, the notice that was given to Ms. Webster in the form
of her electronic patient registration form and notice of privacycigs! form constitute
“meaningful written notice” that her provider was an entity othan Defendants.F[ling No. 40

at 26]

In response, the Websters filed a Motion for Partial Summaryndewkpn the issue of
Defendants’ liability. Filing No. 43] In supportf their motionand in opposition to Defendants’
motion, the Websters allege that their claims are premiseéshandand its progeny. Hiling No.

44 at 5] The Websters point tolelms v. Rudicel986 N.E.2d 302 (Ind. Ct. App. 2013jans.
den,993 N.E.2d 1149 (Ind. 201,3n Indiana Court of Appealsase that they argapgdied Sword

outside of a hospital setting the contextof care provided at a cliai [Filing No. 44 at g In

addition, he Webstrsset forth cases from other jurisdictions that have embracedeapaency

in the context of HMOs, and dental practice5bilifig No. 44 at 1613.] The Websters contend

that if the Caurt decides thaSwordapplies to ths case’[a]s a matter of law, Dr. Walker was an

apparent agent” of Defendants and, therefore, they are liabhis negligence.Fjling No. 44 &

15.] Theyfurtherargue that Defendants held themselves out as the providers of NdstaNe
imaging services due to signage at the facility, names and logtieeovarious forms she filled
out, information on a website (regardless of whether Ms. V¥ebistited the site), a lack of written

notice regarding who would be reading her scans, and a lack of medmioigde that Defendants

were not providing her with careFi[ing No. 44 at 1522.]
In reply, Defendants state thathére is no basis for finding that Dr. Walkeras

Defendantsbstensible or apparent ageniessthe Court treats Defendants as if they are hospitals,
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and applies th&worddoctrine to themi. [Eiling No. 45 at Aemphasis in original).] However,

they dispute that the authority cited by the Websters supports axsiextefSword For example,
Defendants argue th&telmsimposeal vicarious liability on a hospital andid not, therefore,

extendSwordas the Websters contend:iling No. 45 at 3 Defendants further contend thahé

facts and circumstances wmived in the ®&trajurisdictional cases citely [the Webstersjare
dramatically different from the facts before the Court in thigcasd do not even rise to the level
of persuasive authority on the issue of whethes Court should appl$wordsalternative theory

of ostensible or apparent authority herfziling No. 45 at 4 Defendants reiterate their argument

thatit is not“appropriaté for this Court to exten&word“to the markedly different set of facts

and circumstances presented in this ¢afeiling No. 45 at 4 Finally, Defendants contend that,

even under th8wordanalysis, they are nonetheless entitled to judgment as a materlogtause
the information on the forms that Ms. Webster filled out atdlnic constitute adequate notice
underSwordand ‘should have given rise to a reasonable inference on [Ms.] Webptat'tha

her care wald be provided by” an entity other than Defendanisling No. 45 at 1920.]

In their reply brief in support of their Partial Motion for Summary Juddntbha Websters

point outthat Defendants do not dispute thiagy eactdo business as CDI.Fjling No. 46 at 2

In addition, he Webstersontendhat the reasoresticulated byarious courts ifinding hogpitals
liable under apparent agency are equally applicabl@fendantdecause: (1) “[ike a hospital
patient showig up at an emergency room, [M§Jebster had absolutely no say in who the
radiologist would bg (2) Defendants profited from the caprovided by its undisclosed
independent cordictors just as a hospital does; dByllike a hospitalDefendantprofited from

the care provided byndislosed independent contractorfiling No. 46 at 58.] In short, the

Webstersarguethat Ms. Webster “received care at a facility that is analogous to pitabg
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virtually every significant way.” Filing No. 46at 14] As such, they urge the Court to apply

Swordto this case.And if the Court appliesSword the Websters contend thédae forms Ms.

Webster filled out o not provide the information plainly required 8word” [Filing No. 46 at

15]

1. This Court’s Task in Applying Indiana Law

Sitting in diversity jurisdiction, this Court’s dutys‘to decide issues of Indiana state’law
by predicting how'the Indiana Supreme Court would decide them tdddyoermer v. Callen
847 F.3d 522, 527 (7th Cir. 2017As such, this Court mu%ascertain the substantive content of
state law as it either has been determined by the highest ctivet sihite or as it would be by that
court if the present case were before it no@dlden v. State Farm Mut. Auto. Ins. Co45 F.3d
252, 255 (7th Cir. 2014kitations omitted).

Defendantstate that theyréspectfully submit that it ihe role of this Court to follow the

law as established by the Indiana Supreme Colifiling No. 40 at 13 However this argument

ignores the additional steps that the Seventh Circuit instruatsallecburt sitting in diversity to
take. For example fithe state supreme court has not spoken on a particular issuthel8sventh
Circuit instructs thatlecisions othe intermediatappellate court will controldnless there are
persuasive indications that the state supreme court wouldedtie issue differently.”BMD
Contractors, Inc. v. Fid. & Deposit Co. of Marylan@79 F.3d 643, 648 (7th Cir. 20123s
amended (July 13, 201®)itations omitted).In addition “if there are no directly applicable state
decisionsat all,” thenthe Court may consultrélevant state precedents, analogous decisions,
considered dicta, scholarly works, and any other reliable thatamight be persuasive on the

guestion of how the Indiana Supreme Court would likely fuld. (quotations omitted).
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Defendants correctly point out that the Seventh Circuitstetedthat “federal courts are
not the best place to turn for novel applications of state” lawd that those looking for
innovations would be better advised to bring their claims in the statrts: Freeman v. Mayer
95 F.3d 569, 574 (7th Cir. 1996However, this advice ixactly that- advice, or as the Seventh
Circuit has termed jita “reminder’to litigants. Estate of Moreland v. Diete576 F.3d 691, 700
(7th Cir. 2009) It isnot alimitation on this Court’sauthority Accordingly, the Court will turn
to the merits of thparties’arguments, mindful of the Seventh Circuit authority that guidésalis
courts as to how to make the best prediction of titmMndiana Supreme Court would decide the
case.

2. Whether Sword Appligs this Case

All parties agree that in order to rule the pending Motions for Summary Judgment, this
Court must contend witBword v. NKC Hospitals, Ine.a 1999 case in which the Indiana Supreme
Court faced the question of whether a hospitalild be held liable for the alleged negligence of
its independeincontractor physician.714 N.E.2d at 144The plaintiff in Swordalleged injuries
as a result of a negligent epidural placemeatformed by a doctor who was an independent
contractor Id. at 14546. Her claim presented “no allegations of direct corporatégesge, that
is, that the hospital itself was negligéntd. at 147 Insteadthe ourt sought to determine whether
atheoryexisted by which a court coufihd thehospitalliable under a theory of vicarious liability.
Id. After reviewingbasic tort and agency concepts, as wejuasprudence inndiara and other
jurisdictions, the ourtidentified two factors that other courts considered in determinimgther
to hold a hospital liable for the acts of an independent contrachahe(lhospital’s manifestations,
meaningwhether the hospitalatted in a manner which would leadreasonable persoto

conclude that the individual who was alleged to be negligeas the hospital’®mgoyee or
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agent and (2)the patient’s reliance, meaninghether “theplaintiff acted in reliance upon the
conduct of the hospital or its agent, consisterthwirdinarycare and prudence.|d. at 151
(citations omitted).

The Sword court ultimately adopted, “in the specific context afhospital setting,” the
formulation of apparent or ostensible agency set forth in the RestattéBecond) of Tostsection
429. |d. at 152 This requires drier of fact in Indiana tdocus on“the reasonableness of the
patient’s belief that the hospital or its employees were rendering heaéth ¢a. Swordinstructs
that this is a “totality of the circumstances” determinationictvincludes looking at the “actions
or inactions of the hospitags well as any special knowledge theigrat may have about the
hospital's arrangements with its physicidngd. In the context of a nemedical emergency, the
Courtenunciated the following rule:

a hospital will be deemed to have held itself out as the provider ofucdess it

gives notice to the patient that it is not the provider of care and thatatle is

provided by a physician who is an independent contractor and not stdojbet
controland supervision of the hospital.

Defendants expend a great deal of energy pointing ouSthatdexpresslyappliesonly
in the hospital setting, to the point of highlighting portions of theniopi that use the word
“hospital.” Indeed,the Indiana Supreméourt explicitly limited its holding to “the specific
context of a hospital setting.” BtiteSwordcourt rightly observed that the law erodes and evolves
over time Id. at 14950 (noting that the holding & prior Indiana Supreme Court cdbsas eroded
over timg” and setting forth a summary of thEvolving Law in Other Jurisdictiofs Just as
Swordoverturned a rule that Indiana courts had “long followétg’Indiana Supreme Court could

choose to applyhe Swordtest to contexts outside of a hospital setting.
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This is particularly true given the evolving nature of the provisioneadth care, and the
reduced reliance on the hospital setting as the location where taatis providedin 2004, five
years afteSword the Federal Trade Commission and the thunst Division of the Department of
Justice issued a repdihding that“[t] he percentage of total health care spending devoted to
outpatient care is growifigvhile the percentage of total healthcare spending by Americans on

inpatient hospital care hddeclined substantially over the past twenty y8arsiproving Health

Care: A Dose of Competition: A Report by the Federal Trade Cononiasid the Department of

Justice (2004) By 2014 thistrend had continuedparked, in part, by the passage offladient
Protection and Affordable Care Awtith credit rating agenclitch Ratings observing“transition
in healthcare delivery from a volurt@sed hospitatentric model to a valukased paéntfocused
moder including “theoutpatient/ambulatory settirigUtilization Metrics ReviewWAug. 15, 2014)

available athttp://www.hfma.org/DownloadAsset.aspx?id=254pdst accessed August 30,

2017). Similarly, observergredicta “ significant shift of healthsystem resources from inpatient
to ambulatory carbetween 2016 and 202@ruce E. BeansExperts Foresee a Major SHtom
Inpatient to Ambulatory Care (Apr. 2016) available at

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4811253kast accessedAugust 30, 2017).

Particularly in light of these shiftthis Court is not bound by the contextual limitation set forth in
Swordin 1999in predictingwhatthe Indiana Supreme Court would do in this cesme 18 years
later.

Instead, tiis imperativeo examinewhatled the Indiana Supreme Court to adopt the rule
set forth inSwordand on this pointthe ourt did not explicitly identify any one factor or series

of factors. he clearest indicationf the Court’'srationale is itsstatement immediately before
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expressly adoptinghe rule set forth in th®estatement (Second) of Tegection 429- “[w] e
agree with the carlusion of the Court of Appealsid. at 152

TheIndiana Court of Appealslentified the sametwo factorsthat the Indiana Supreme
Courthighlighted from other jurisdictionsthehospital’s manifestations arige patient’s reliance
“Underthe nature of health care services totthe Court of Appeals wrotéijt is entirely possible
for a reasonable, prudent person to conclude from representationsbypnddspitals that the
doctors and health care professitathat servie patients within the hospitalfacilities are agents
or servants of the hospitdlsSword v. NKC Hospdnc., 661 N.E.2d 10, 14 (Ind. Ct. App. 1996)

There are, as Defendants point out, numerous differeret@geeén a hospital and the

centerwhere Ms.Webster received her scanButthere is no meaningful difference between the
institutions in lightof the Sword factors— a medical center'smanifestations and patient’s
reliance Indeed, he statement made by the Indiana Court of Appaadapport ofits conclusion
is equally true of theenterat issue in this case. Givéme nature of health care services today, it
is entirely possible for a reasonable, prudent patient to conclonerépresentations made by a
medical centethat thedoctors and health care professionals that service patients within the
centels facilities are ag#s or servants of the center

Defendantsthree contentions as to why the clinic is distinguishable from athbspe
each unavailing in light of th®wordfactors. First, they argue that t8avordrule is inapplicable
because Ms. Webstelaw not seeking a “broad scope of medical treatment.” But as Mst#'s
case illustrates, even treatment that falls within a narrow scopgsae@rcatastrophic, life altering
consequences to a patient¥loreover, areasonably prudent pant may arguably rely upon a
centels representi@on that a doctor is the centeagent, regardless of the breadth of treatment the

patient received. Second, Defendants contend that the relatiortiipen a hospital and its

17


https://www.westlaw.com/Document/I06d371ebd3a711d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ie4dc07e6d3ca11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_14

medical staff is distinct fronthe relationship between and among the various business entities
involved in this case. Howeveswordis not concerned with the variogsrporate formalities
underlying a physician’s employment situation. It is concerneld what a patient reasonably
believes becausef specific representations that have been made. If anythingpthplicated
web of interrelated entities in this cateat Defendants describfustrates he paramount
importance of th&wordfactors in an increasingly complicatadd gpaquemedical environmet.
Finally, Defendants conterttlis case is different and distinct froBwordbecause Ms. Webster
did not actually visit the CDI website. Howev8worditself addressed this argument, holding
that wheremeaningful noticehas not been giverand the patient has no special knowledge
regarding physiciangmployment arrangementand there is no reason that the patient should
have known of these employment relationshipiseti reliance is presumed3word 714 N.E.2d
at 152

In short, the Court has found no reason why the concerns undesiyoigido not apply
equally to the medical cemtat issue in this casdust as the Indiana Court of Appeals noted with
regard to hospitalst is entirely possible for a reasonable, prudent person tolwda from
representations made byredicalcenterthat the doctors and health care professionals that servic
patients within the centes’facilities are agés or servants of the centeAccordingly,this Court
is persuaded that the Indiana Supreme Court waddgbtthe Swordrule inthis case. Therefe,
the Court holds thatinder the doctrine of apparent ageremynedical centewill be deemed to
have held itself out as the provider of care unless it givasentii the patient that it is not the
provider of care and that the care is provided byysiptan who is an independent contractor and

not subject to the contraind supervision of the medical center
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3. Applying Sword to this Case

Having determined th&wordapplies to the case at hand, the Court now turns to examining
the facts of this case in light of theo factors the Indiana Supreme Court highlighte8word—

a medical center's manifestations and a patient’s reliafid@s requires annquiry as to (1)
whether the centexcted in a manner which would leadessonable persoto conclude thabr.
Walkerwas thecenter'semgdoyee or agenand (2) whether Ms. Webstacted in reliance upon
the conduct of theenteror its agent, consistent thiordinary care and prudencAs explained in
Sword this must be “totality of the circumstances” determinatievhich includes looking at the
actions or inactions of the clinias well as any special knowledtiet Ms. Webster may have
about the clinits arrangements with its physicians.

Notably, the rule inSworddoes not require an extensive examinatéthe contractual
relationships underlying a physician’s employmsitation but, rather, focuses on the medical
center’s manifestations and a patient’s relian@éis is important because the faictghis cag
present acomplicated overlapf contractual relationshipthat is distinguishable fronswords
relatively straightforwardelationship between a hospital and its independent contgatogsician
As set forth in Part Il, Ms. Webstencountered representations from the center that hstéelss
than six entities in thdays surrounding her CT scan, ahdparticular role of each entity is set
forth in numerous contractual provisions. But the adepedin this casés concernedpot with
the reality of contractual relationships, but with teasonable perceptiaf a patientbased on
manifestations from her medical provider.

Applying Swordherereveals thathere are genuine issuesroéterialfact in dispute as to

whether DrWalkerwas an apparent or ostensible agethefcenter and whether Defendamisy
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be held liable for any of Dr. Walkes’ asserted negligent aétdt is for a jury to decide whether
theWebstersbelief that the center was providing Ms. Webster with iweddcare was reasonable
by determining, for example, whetltbe center did anything to put tihe@n notice that Dr. Walker
wasan independent contractwho was responsible for Ms. Websteriedical care, and whether
Ms. Webstehad any special knowledge of thenter’'semployment arrangementn addition, it
is for a jury to decide whether the cenbeld itself out as a provider of medical care or gave
adequate noticed Ms. Webster that it wasot the provider of care and that the care is provided by
aphysician who is an independent contractor and not subject to thel@mrsupervision of the
center Resolution of these questions, under a total of circumstanaeslastt cannot be
determined as a matter of law in ruling on summary judgment.

Becausdhere are genuine issues of material fact as to wheth&Walker is an apparent
agent of the center such that Defendants are liable for Dr.ef&lkegligence, both Defendants’
Motion for Summary Judgment=iling No. 39, and the Websters’ Motion for Partial Summary

Judgment[Filing No. 43, areDENIED.

V.
CONCLUSION

Sword v. NKC HospitaJ¥14 N.E.2d 142 (Ind. 199@pplies to the facts of this case. Itis
now for ajury to decide whether, consistent with ®wordfactors, Defendants acted in a manner

which would lead a reasonable person to conctbaeDr. Walkemwas Defendarst employee or

*Indeed, the genuine issues of material fact that the Indiana Supremeddtind inSwordmirror
those foundn this case.SeeSword 714 N.E.2d at 1553 (finding genuine issues of material
fact: (1) because there was nothinghe record indicatinghat the hospital dilanything to put
plaintiff on notice that it was her physician, an independent cdatragho was responsible for
her nedical carg& (2) because thelaintiff did not select her own doctprior to admissiorandit
was not apparenif‘she had any special knowledge of the hos@tathployment arragement;”
and (3) because of how the hospita¢ld itself out, through an extensive advertising campgign
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agent, and whether MgVebsteracted in eliance upon the conduct Defendants or their agent,
consistent with ordinaryace and prudence.

For the reasons set forth herddefendants’ Motion for Summary Judgmeritilijng No.
39, and the Websters’ Motion for Partial Summary Judgmeéiitnfy No. 43, areDENIED. In
addition,DefendantsMotion for Leave to File a Short Rebuftéifiling No. 47, falls outside of
the purview of Local Rule 56(d) andiENIED .

As a final matter, the Court requests that the Magistratgelset a settlement conference

with the parties aterearliest convenience.

Date: 8/31/2017 Qam% oo m

Hon. Jane l\/ljag{rn>s—Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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