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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

COURTNEY WEBSTER,
BRIAN WEBSTER,

Plaintiffs,

V. No. 1:16€v-02677dMSDML
CENTER FOR DIAGNOSTIC IMAGING, INC.
d/b/a CDI
d/b/a CDI INDIANAPOLIS,
CDI INDIANA, LLC
d/b/a CDI
d/b/a CDI INDIANAPOLIS,

N N N N N N N N N N N N N N N

Defendants.
ORDER

This case involves a suit for damages stemming from a missed cerwogencaliagnosis.
Courtney Webstealleges that herecurrent rectal cancer went undiagnosed for over a year and a
half after her CT scan was misrea@heand her husband Bridiled suitto hold Center for
Diagnostic Imaging, Inc. and CDI Indiana, LI{€ollectively, ‘Defendanty liable as a result of
the misdiagnosis.On August 31, 2017, thi€ourt denied the parties’ respective Crdstions
for Summary Judgmenholding thattwo jury questions existl regarding agency angliance.
Defendants now move the Court to amenddtder denying DefendasitMotion for Summary
Judgment to certifthe Order for interlocutory appeal.

l.
LEGAL STANDARD

28 U.S.C. § 129®) “permits a court of appeals to review an interlocutory order if the
district court certifies that particular issues meet the statutory requiretnenisJunhong v.

Boeing Co., 792 F.3d 805, 811 (7th Cir. 201&)jting Yamaha Motor Corp., U.SA. v. Calhoun,
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516 U.S. 199, 205 (1996) Thefour statutory requirements under § 1292(b) are as followere
must be a question tdw, it must becontrolling, it must becontestable, and its resolution must
promise tospeed up the litigation” Ahrenholzv. Bd. of Trustees of Univ. of lllinois, 219 F.3d 674,
675 (7th Cir. 2000femphasis in original)There is also a nonstatutory requiremeéithie petition
must be filed in the district court within a reasonable time after the order soughapdatd.”
Id. at 675-74citing Richardson Electronics, Ltd. v. Panache Broadcasting of Pennsylvania, Inc.,
202 F.3d 957, 958 (7th Cir. 2000)Recogtzing thatproceeding in the district courgenerally
“grind[] to a halt as soon as an ordex certified forimmediate appeathe Seventh Circuit has
held that unlessall criteriaunder §81292(b) aresatisfied adistrict court‘may not and should riot
certify an order for an immediate appehd. at 676

.
DiscussioN

Defendants request that this Court certify the following question for intedipcappeal:

Whether the Indiana Supreme Court’s holdingSivord v. NKC Hospitals, 714
N.E.2d 142, 148 (Ind. 1999¢oncerning a hospital's vicarious liability for the
savices provided on the hospital's behalf by medical providers who are
independent contractors, applies to Defendantkigncase, neither of whom is a
hospital or an employer of medical providers.

[Filing No. 52 at ]]

Defendants argue that each element under § 1292(b) is satisfied. They firshartjuey
seek certification on a pure, abstract question oblagause the “Coud’resolution of the question

of whetherSword applies was not premised on resolving facts, but on drawing a legal conclusion

about whether the Indiana Supreme Court wadly Svord in this case.” [iling No. 52 at §
Second, Defendants contetttatthe question of law on whidfey seek interlocutory appeal is
controlling becausef Svord does not apply, Defendants are entitled to summary judgment as a

matter of law.[Filing No. 52 at § Third, Defendants allege thgiiestion of lavat issuenvolves
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substantial grounds for a difference of opin@tausef anabsence dboth “specific, controlling
authority from the Indiana court@nd “substantial persuasive authority from other jurisdictions

[Filing No. 52 at 89.] In addition, Defendantsonterd thatinterlocutory appeal would materially

advance the ultimate termination of the litigatioy eitherendng “the discovery and costs
associated with obtaining and presenting such testimony toyd @r by giving all parties a
“greater assunge of the finality of the jurg ultimate determination of Defendantgbility.”

[Filing No. 52 at 9 Finally, Defendants argue thteir Motion was filed within a reasonable

time— less than 30 days after the Court’s August 31, 2017 orBgmng[No. 52 at 17

In response, the Websters argue that Defendants’ Motion fails B&deiS.C. § 1292(b)
because the question at issue is “neither a pure question of law nor a contestalibe paposes

of the statute.” ffiling No. 53 at 4 They contend thahe issue Defendants seek to appeal is “a

mixed question of law and fact” and is, therefore, not a question that the Court of Aqeédls

resolvequickly and cleanly witbut having to study the recordFi[ing No. 53 at § Instead, the

Websters argue that the question at issue is one that would inaale¢eiled and intensive review

of the factual recar presented by the parties[Filing No. 53 at J In addition, the Websters

argue that Defendanksve not shown that the issue tisegk to appeal is contable, given that

they faled to citedecisions conftiting with this Court’s prior decision[Filing No. 53 at 1 The

Websters argue thatie absence of a decision directly on point does not make an isdestable

for purposes of § 1292(B) [Filing No. 53 at g

At the outset, the Court notes thatdistrict court’'sdenial ofa motionfor summary
judgmentis generally not appealableln Ahrenholz v. Bd. of Trustees of Univ. of Illinois, the
Seventh Circuit’'s seminal case on interlocutory appeals based on § 1292(@®)uth@bserved

that dthough it “might seem that the statutory criteria for an immediate appeal would be satisfied
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in every case in which summary judgment was dérbedause each denial ostensibly presents a
guestion of law28 U.S.C. § 1292(bjwas not intended to make denials of summary judgment
routinely appealable.’Ahrenholz, 219 F.3cat 676 Indeed, “[a]denial of summary judgment is a
paradigmatic example of an interlocutory order that normally is notadpiple.” Id. at 676
Instead, interlocutory appeals should be reserved for “pure” questions of lathehaturt of
appeals candecide quickly and cleanly.ld. at 677 Pure questions of law “typically involve
contests not about what occurred, or why an action was taken or omitted, but disputes about the
substance and clarity of pexisting law” Brown v. Smith, 827 F.3d 609, 613 (7th Cir026)
(quoting Ortiz v. Jordan, 562 U.S. 180, 190 (2011) In addition, pure questions of law do not
requirea court of appeals to hunt through a record or immerseinsal€omplicated contractn
re Text Messaging Antitrust Litig., 630 F.3d 622, 626 (7th Cir. 2010)

Onre need only look as far as Defendants’ arguments in support of their Motion for
Summary Judgmentz{ling No. 40] to concludethatDefendants do not seek interlocutory appeal
on a pure question of lawrhere, Defendantmade facintensive argumentssseting thatSvord
does not apply to this case becattse clinic Ms. Webster visitedias distinguishable from a
hospital Defendants’ argument on this issue delved into the type of treatment Ms. Webster
received, specifics as to Defendants’ corporate structure, and what adsokigebster took or
did not take before and after visiting the clinic. As this Court summaiDefdndants argued that
Sword does not apply to this case because: (1) “Ms. Webster was not seeking a ‘broad scope of
medical treatment,” (2) “the relationship between a hospital and its medidabdadtinct from
the relationship between and among the various business entities involved ingliiscdg3)

“Ms. Webster did not actually visit the CDI website[Filing No. 50 at 1718] In its Order

denying Summary Judgment, this Court considered each of Defendantsaack contentions on
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this point. [Filing No. 50 at 1718] For Defendants to now profess thdtetherSword applies

“is precisely the st of ‘pure’ or ‘abstract’ question of law that is appropriate for resolution via

interlocutory appeal under Section 1292(b)” is disingenuous at pestag No. 52 at § To

decide Defendants’ proposed question on interlocutory appeeburt of @peals would be
required to understand‘eomplicated web of interrelated entitjfesndhunt through the record to
determinewhat occurred, or why an action was taken or omiftesd as this Court did in deciding

Defendants’ Motion for Summary JudgmefEiling No. 50 at 1§ As such, Defendants do not

present a pure question of law for interlocutory appeal.

Turning next to whether the question presented is contestable for the purposes of
certification, Defendants note that there is an absence of controlling authorihe asstie.
However, “the mere lack of judicial precedent on the issue does not establisinsabgtourl
for difference of opinion.”Patrick v. Pyod, 2014 WL 5343284, at *1 (S.D. Ind. Oct. 20, 2014)
(quotingln re Bridgestone/Firestone, Inc. Tires Products Liability Litigation, 212 F.Supp.2d 903,

909 (S.D. Ind. 2003) Rather, to evaluate contestabilitlye courimust examinéthe strength of

the arguments in opposition to the challenged rulimgpich includes “examining whether other
courts have adopted conflicting positions regarding the issue giriaposedor certification.”

United Sates v. Select Med. Corp., 2017 WL 468276, at *3 (S.D. Ind. Feb. 3, 20{d0)otations
omitted. In this case, Defendants do not point to any conflicting precedent holdir@vtndtis

not applicable t@ medical center like the one at issue in this case. Accordingly, Defendants have
not presented an issue that is contestable for the purposes of interlocutory appeal

Despite the Court’s skepticism that interlocutory appeal wspddd uphis litigation, the
Websters do nobpposeDefendants’ proposed interlocutory appeal on other grouamds the

Court’s inquiry may end here. Having found tbafendantpresented a question for certification
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on interlocutory appeal pursuanta® U.S.C. § 1292(that is neither a pure question of law, nor
contestablethis Court ‘may not and should roctertify an order for an immediate appeal.
Ahrenholz, 219 F.3d at 67.6

[1.
CONCLUSION

Defendants have failed to satisfy ttréeriafor interlocutory appeal pursuant28 U.S.C.
§ 1292(b)and their Motion for Amendment of Order Denying Defendants’ Motion for Summary

Judgment to Include Certification for Interlocutory AppeBllifig No. 57, isthereforeDENIED.

Date: 11/21/2017 Qmm oo m

/Hon. Jane Mjag4m>s-Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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