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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
HARDING MATERIALS, INC.,
Plaintiff,
No. 1:16cv-02681-MS-MJID

VS.

RELIABLE ASPHALT PRODUCTS, INC.,

N N N N N N N N N

Defendant.

REPORT AND RECOMMENDATION

This matter is before the Court on Defendant’s Motion to Disn{iS&t. 8] For the

following reasons, the Magistrate Judge recommends that the @BNNX Defendant’s Motion.
|. Background

This diversity case arises out of a dispute over a corfthrectContract”)to renovate
Plaintiff's asphalt plant and expand its productiapacity. Dkt. 1-1.] Plaintiff allegesthat
Defendanipoorly designed and installed the upgrades to Plaintiff's plant, cafisimuent shiu
downs ad loss of businesdId.] Plaintiff, an Indiana citizen, brought suit in Indiana state court,
alleging breachfocontract, breach of warranties, and professional negligehd¢. Qefendant,
a Kentucky citizen, removed the matter to this Cankit[ 1] and filed the instant motion to
dismiss Dkt. g, citing the Contract’$orum-selectionclausewhich providegin all capital
letters)that “any litigation arisindhereunder shall be &t in a court of law or equity in Jefferson
County, Lousville, Kentucky” Dkt. 1-1 at 48] The Contractlsocontains a choicef-law
clause (also imll capital letters), providing that the Contract is “deemed to be madentucky

andgoverned by Kentucky law.TDkt. 1-1 at 47]
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II. Discussion

Defendant initially filed the instant Motion in reliance ugéstderal Rule of Civil
Procedure 12(b)(3which permits a party to move to dismiss an action for impropereveAs
Plaintiff explained in response, however, Rule 12(b)(3) onlyt@mancea motion to dismiss
where the venue contravenes the federal venue statotenhere the veue contravenes a
private forumselection clauseSeeAtl. Marine Constr. Co., Inc. v. U.S. Dist. Cotot the W.
Dist. Of Tex.134 S. Ct. 568 (2013)

Nonetheless, Plaintiff proceeded to address Defendant’s Motida owrits and
contends that Indiana’s anténue statuténd. Code § 3228-3-17 voids both the forum
selection and choieef-law clause. Plaintiff maintains in the alternative that the amthue
statute expresses a “strong public policy” of this forum, s@tenforcement of the clauses
would be inappropriate.Dkt. 14 at 7]

In reply, Defendant acknowledgtsatAtlantic Marineprecludes a motion for dismissal
under Rule 12(b)(3)n the basis of the foruselection clause Defendant, however, asks the
Court to treat its Motion as a motion for dismissalfe@um non conveniendDefendant
expressly disavows any interpretation of its Motion as ongdoster pursuant t88 U.S.C. §
1404(a) arguing insteathat dismissal rather than transfer is appropriate because the forum
selection clause contemplatmsly a statecourt forum?

Despite its clear representation that the forum selection clause dadewdhis matter
to be maintained in ederal court in KentuckyDefendant repeatedly asks the Court to treat its
Motion “as one made pursuant to [28 U.S.C.] § 1404(a),” which itterdl change of venue

statute. Dkt. 20 at 1] Section 1404(a) permits transfer of cases, not dismessdlis a partial

YIn light of those representationietCourt concludes that Defendanhésvjudicially estopped from
arguing that a federal forum in Kentucky would be appropriate.

2


https://www.westlaw.com/Document/N96C8CD1043A111DC8D9EC9ECEEDEF2EE/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N96C8CD1043A111DC8D9EC9ECEEDEF2EE/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia870dd0559ad11e38912df21cb42a557/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia870dd0559ad11e38912df21cb42a557/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N4988D380816711DB8132CD13D2280436/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.insd.uscourts.gov/doc1/07315629936?page=7
https://www.westlaw.com/Document/N451042803C9611E1BDE18D09F4C9FE75/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N451042803C9611E1BDE18D09F4C9FE75/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.insd.uscourts.gov/doc1/07315655336?page=1

codification of the common laforum non convenierdoctrine. A federal court may transfer a
matter under § 1404(a) only to anothederal judicial district. Sxion 1404(a) does not allow a
federal court to transfer a case to a state court. In light of Deféadepresentations that the
Contracts forumselection clause only allows this casebe brought in a state court in Jefferson
County, Kentuckye.g.Dkt. 9 at 67; Dkt. 20 at 45], § 1404(a) cannot provide Defendant any
relief in this case.

The “residual doctrine” oforum non conveniensersists of its own accord, though it
generallyrequires “the same balancHod-interests” test as 8§ 1404(altl. Maring, 134 S. Ct. at
580. Because the responsedameply briefs fully develop arguments on the relevant issues, the
Court finds it appropriate to treat Defendant’s Motion as aandtir dismissal foforum non
conveniens

If Plaintiff is correct thathe antivenue statute applies that the forunsekection clause
is otherwise unenforceabldhenDefendant’s Motion must be denibdcause Plaintiff makes no
other argument in support dismissal The Court therefore firgtddressew/hether state law or
federal law applies.Second, the Court addressdsether thdorum-selection clauses
enforceable undeaapplicable law. Finally, the Court addresed®ther dismissal isppropriate
for forum non conveniens

A. Applicable Law

Plaintiff argueghatindianaCodesection32-28-3-1/0ids the forum selection and
choice of law clauses. In the alternative, Plaintiff argues that enforteffrite clauses would
contravene Indiana’s public poy. Defendant, in reply, responds tlsaiction 3228-3-17 does
not affect the result in this case because federal law applies to deterenuadidity of a forum

selection clause
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Thus, the first issue to resolve is whether federal or state law apdiesermining
whether the forurselection clause is \id and enforceable. Defendant’s argument rel@sn a
tandem of SupreenCourt cases addressing forgafection clausesstewart Org., Inc. v. Ricoh
Corp., 487 U.S. 22 (1988andAtlantic Marine 134 S. Ct. 568 (2013)The more recent case,
Atlantic Maring held that the factors a court must consider in ruling on motionagnirt 8
1404(a) oforum non convenierghange dramatically “when the parties’ contract contains a
valid forum-selection clause.”.34 S. Ct. at 58(emphasis added). In fact, the enfitéantic
Marine “analysispresupposes a contractuallyalid forum-selection clause.’ld. at 581 n.5
(emphasis added)Thus,Atlantic Marine provides no guidance in answering the antecedent
guestion of whether federal or state law appliedetermine thegalidity of the forumselection
clause in this case

Stewart on the other handhits closer to thenark in that itheld that thevenuetransfer
statute, § 1404(a), embodied Congress’s directive to apply federtd taations for transfer.
487 U.S. 22 Stewartheld thatin addressing such motigribe “first question for consideration .
.. [is] whether § 1404f§atself controls [the movant’s] request to give effect to thiigs
contractual choice of venueld. at 29 Because Congress itself had validly spoken through §
1404(a) federal law applied, such thaven the strongest state policy against foaatection
clauses would not warrant dispositive weight in the transfer analysis

But unlike inStewart where “a validly enacted Act of Congress control[led] the issue in
dispute; id. at 32 n.11, here Defendant seeks dismissal pursuant to the cdawndresidual
doctrine” offorum non convenienstl. Marine, 134 S. Ct. at 5§&ee, e.g.Sinochem Int'l Co.
Ltd. V. Malaysia Int’l Shipping Corp549 U.S. 422 (2007)Congres$asnot expressly

displaced state law with regardttos particular doctrine, which it certainly could have done at
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the time it passed 8§ 1404(a) or later once the Supreme Court conobmaedgnize théorum

non conveniendoctrine. Most critically, Stewartexpressly left open the question of what law
applies tahe validity of forumselection clauseg87 U.S. at 27 n,8other than in thespecific
context exemplified by theStewartcase, that is, other than in cases in which the determination
of validity is incidental to the application of therum non convenierssatute.” |[FC Credit

Corp. v. Aliano Bros. Gen. Contractors, Ind37 F.3d 606, 609 (7th Cir. 200@mphasis

added) (recognizopcircuit split andcollecting cases).

In 2014—eight months afteAtlantic Marinewas decided-the Seventh Circuit squarely
held that‘in the absence of a controlling federal statufekson v. Payday Fin., LL.Z64 F.3d
765, 774 (7th Cir. 2014QguotingWong v. PartyGaming Ltd589 F.3d 821, 826 (6th Cir.

2009), “the law designated in the choice of law clause [is] used to determine the validity of

the forum selection claused. at 774(emphasis addp (citing Abbott Labsy. Takeda Pharm.

Co, 476 F.3d 421, 423 (7th Cir. 200.7)The Seventh Circuitecognized thaapplyingeither

federal or state law in such situations could sémitrary.” |IFC Credit 437 F.3d at 6Q9The

court observedhat “[i]f federal law governs, an arbitrary difference between a federal and a state
litigation is created. If state law governs,abitrary difference between a dismissal

(followed by arefiling) and atransfer iscreated.” Id. (emphasis addedkEither result creates
some incentivdor forum shopping. But whileStewarttoo is an invitation to forum shop,” it

was “an invitation tendered . . . by section 149p4(&d. Neither§ 1404(anor any other section

of the United States Cogbeovides the basis for Defendant’s Motion in this cabBeerefore, the

Court concludes thatate law applies to determine the validity of the forgmlection clause.


https://www.westlaw.com/Document/I1d18a7619c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_27
https://www.westlaw.com/Document/I0731527d935f11da97faf3f66e4b6844/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_609
https://www.westlaw.com/Document/I0731527d935f11da97faf3f66e4b6844/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_609
https://www.westlaw.com/Document/Ieba8c03d2a0711e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_774
https://www.westlaw.com/Document/Ieba8c03d2a0711e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_774
https://www.westlaw.com/Document/Ie4e1617dee2511deae65b23e804c3c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_826
https://www.westlaw.com/Document/Ie4e1617dee2511deae65b23e804c3c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_826
https://www.westlaw.com/Document/Ieba8c03d2a0711e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_774
https://www.westlaw.com/Document/I152b245ab2c211dbab489133ffb377e0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_423
https://www.westlaw.com/Document/I152b245ab2c211dbab489133ffb377e0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_423
https://www.westlaw.com/Document/I0731527d935f11da97faf3f66e4b6844/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_609
https://www.westlaw.com/Document/I0731527d935f11da97faf3f66e4b6844/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0731527d935f11da97faf3f66e4b6844/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

B. Enforceability of Forum Selection Clause Under State Law

The next issue is which state’s law apphesl how the application of state law impacts
the enforceabilityof the forumselection clauseA straightforward application dacksorand
the other Seventh Circuit cases set out above would result in applicakentatky law based
upon the Contract’s choie&f-law clause. Complicating matters is Indianais-&enue statute
which providesas follows: ‘A provision in a contract for the improvement of real estate in
Indiana is void if the provision: (1) makes the contract subjettet¢taivs of another state; or (2)
requires litigation, arbitration, or other dispute resolutiaycpss on the contract occur in another
state.? Ind. Code § 328-3-17 |If this provision applied, there woute: no forursselectionor
choiceof-law claussto analyze.

The Court need not resolve this issue because the result is the same imdetharor
Kentucky law applies. Clearly, if Indiana’s an@inue statute applies, the forug@lection clause
is void and unenforceable. Bewen ifKentucky law applies, the Indiam@ativenue statute
remains relevantKentucky, like the majority of jurisdictions, does not enforce anferu
selection clause where “enforcement would contravene a strong puisdic giahe forum in
which the suit is brought.Wilder v. Absorption Corpl07 S.W.3d 181, 183 (Ky. 2003%ee
alsoM/S Bremen v. Zapata Gfhore Cq.407 U.S. 1, 10 (1972Here, the antvenue statute
with its language providing that foruselection clauses are “voidgkpressetndiana’sstrong
public policy in “having these types of actions litigated wittsrborders.”E & J Gallo Winery
v. Morand BrosBeverage C9247 F. Supp. 2d 973, 978 (N.D. Ill. 2008¢eCoral Chem. Co.

v. Chemetall US, IncNo. 4:16CV-00023RLY-DML, 2016 WL 3521952, at *5 (S.D. Ind. June

2 Defendantoes not contest that the Contract is one “for the improvement of ratdieshdiana.”
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28, 2016)applying similar analysis @nnotingthat the relevant issue is whether the “forum
selection clause violates Indiana’s public poljcy”

Defendant places all of its eggs in the “federal law” basket and makegument
addressing whether the foruselection clauseonstitutes a strong public policy of this forum
Defendant therefore waives any argument that it doesBwite v. U.S. Bank, N_A624 F.3d
461, 466 (7th Cir. 201(YFailure to respond to an argument . . . results in waiver.”).
Accordingly, the Court concludes that ientract’s forumselection clause contravenes the
strong public policyset out insection32-28-3-17andis thereforeunenforceable in the present
context.

C. Forum Non Conveniens Analysis

Having found that the foruselection clause isnenforceabléor purposes of theorum
non convenienanalysis, the Court must ascertain whether Defendant has nonetheletss
burden of demonstrating thétis is an inappropriate forum for this litigaz.

“[T]he appropriate way to enforce a foresrlection clause pointing to a state or foreign
forum is through the doctrine &rum non conveniers Atl. Marine, 134 S. Ct. at 580Forum
non conveniengequires application of the same factors as the transfer statute, 8)14@4¢h
as explained abovs a partial codification of the doctrinéd. These factors include private
interest factors, such as access to evidence, availability of compulscggsprand practical
challenges, and public interest factors, such as court congestion, ndynimerest, and
familiarity with the law. Id. at 581 n.6.

The calculus changes dramatically, however, when there is a @aliak§election
clause.ld. at581-82. Here, as the Cowkplainedabove there is no valid forurselection

clausefor purposes of theorum non convenieranalysis Defendant has raised no other
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argument in favor odflismissal fofforum non conveniensAs Plaintiff explains, the dispute
centers arounB®efendant’s construction work in Indiana, so this forunamdjehas a strong
connection to the caséccordingly, the Court concludes that Defendant has not met its burden
of showing that dismissal is warranted in the absence of a vali-eelection clause.
[11. Conclusion

Defendant repeatedly disavows seeking transfer to a federal counttincKe under 8§
1404(a)and maintains instedtflat the forunselection clause only contemplates venue in
Kentucky state courtDefendanthereforeseeks dismissal pursuant to the comstaan doctrine
of forum nonconveniens Binding Seventh Circuit precedent requires this Court to apply state
law to determine whether forumselection clause enforceablavhere, adhere there is no
controllingfederal statute. UndeitherKentucky or Indiana law, the forusekection clause is
unenforceablén the present contexand Defendant makes no other arguments to support
dismissal Accordingly, the Magistrate Judge recommends that the O&iNtY Defendant’s
Motion to Dismiss. Dkt. 8]

Any objections to the Magistrate Judge’s Report and Recommendatitibe filed with
the Clerk in accordance witt8 U.SC. § 636(b)(1andFederal Rule of Civil Procedure 72(b)
and failure to timely file objections within fourteen dayeea#ervice shall constitute a waiver of

subsequent review absent a showing of good cause for such failure.

Dated: 6 FEB 2017 W M@

Marll]. Dins:ﬁre
United States{#agistrate Judge

Southern District of Indiana
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