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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
ROBERT A SEAL, )
)
Plaintiff, )
)
VS. ) No. 1:16-cv-02743-WTL-DML
)
RONALD RICHARDSON Sheriff, Madison )
County, )
ANDY WILLIAMS Jail Commander, )
Madison County, )
MICHELLE SUMPTER Supervisor, Madison)
County, )
MADISON COUNTY, )
)
)

Defendants.

Entry Discussing Maotion for Summary Judgment

Plaintiff Robert Seal, an Indnha inmate, brings this civil rights action alleging that his
civil rights were violated while he was incaratxd at the Madison Coyndail. Specifically, he
asserts that he was denied his right to lalhdiet. The defendants have moved for summary
judgment on the affirmative defense that Sedkdato exhaust his available administrative
remedies as required by the Prison LitigatReform Act. For the reasons that follow, the
motion for summary judgment, Dkt. No. 32 dienied.

|. Standard of Review

Federal Rule of Civil Procedure 56(a) prasdthat summary judgment is appropriate “if
the movant shows that there is no genuine déspist to any materiabét and the movant is
entitled to judgment as a matter of law.” laling on a motion fosummary judgment, the

admissible evidence presented by the non-mopiady must be believed and all reasonable
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inferences must be drawn the non-movant’s favotemsworth v. Quotesmith.com, Inc., 476
F.3d 487, 490 (7th Cir. 2007Jgrante v. Del.uca, 555 F.3d 582, 584 (7th Cir. 2009) (“We view
the record in the light most favorable to titenmoving party and draw all reasonable inferences
in that party’s favor.”). Howewe “[a] party who bears the bundef proof on a particular issue
may not rest on its pleadings, but must affirm&tidemonstrate, by specific factual allegations,
that there is a genuine issue of material fact that requires tdafiSworth, 476 F.3d at 490.
Finally, the non-moving paytbears the burden of specificalentifying the réevant evidence
of record, and “the court is noéquired to scour the record search of evidence to defeat a
motion for summary judgmentRitchiev. Glidden Co., 242 F.3d 713, 723 (7th Cir. 2001).
Il. Facts

The following statement of material facts svavaluated pursuambd the standards set
forth above. That is, this statement of fasnot necessarily objaeely true, but as the
summary judgment standard requires, the gmded facts and the disputed evidence are
presented in the light reasonalphpst favorable to Seal as then-moving party with respect to
the motion for summary judgmer@ee Reeves v. Sanderson Plumbing Products, Inc., 530 U.S.
133, 150 (2000).

Seal was incarcerated at the MCDC freebruary 25, 2014, thugh October 17, 2014.
The MCDC had a written grievance procedurattivas in effect during this time (“MCDC
Grievance Procedure”). The MCDGrievance Procedure gavd aimates the right to file
grievances “concerning any incident or cdintis of confinement in the Madison County
Detention Center.” The MCDC Grievance Eedure applied to corntgnts concerning any
condition of confinement and relatenatters of inmate treatmeiricluding dietary concerns and

actions of the jail staff.



The MCDC Grievance Procedure was availdbtenmates to review on a daily basis in
the following ways:

a. Broadcast on a jail television momitor inmates to \@w during the book-in
process;

b. Continuously broadcasted on Channel albtelevisions available for inmate
use;

c. Available for inmate review during éhinmate’s use of the jail’s electronic
communication system (“Kiosk System”); and

d. Availability of jail staff to expin the MCDC Grievance Procedure upon
inmate request.

The MCDC Grievance Procedurdasi states, in relevant part:

An inmate may file a grievance conogrg any incident or conditions of
confinement in the Madison County Detien Center. Grievances must be
submitted on the Kiosk by the inmate in the approved grievance section...

The grievance officer will then reviewelgrievance and take the necessary action

to resolve the grievance, if appropriate. A response should be received within 10
days of the receipt of theigwvance. If no response is received within 10 days of
submitting the grievance, the inmate should consider the grievance denied and
proceed with any appeal if desired.

The Grievance Procedure contains the following appellate remedies in the event an inmate was
dissatisfied with the handig of his/her grievance:

[If] the inmate is dissatisfied with thegonse to the grievaate/she may appeal

the response to the Jail Commander. glapeal must be submitted in the kiosk
system and clearly set forth all groufat the inmate’s disagreement with the
response. Any appeal to the Jail Commamdest be submitted within 5 days of
the receipt of initial response from the Sergeant.

Failure to submit any appeal will resuft the default of th appeal. The Jail
Commander will respond to the appeal withO working days of the receipt. The
response will be done via the kiosk system. If no response is received within 15
days of submission of the appeal ttte Jail Commander, the inmate should
consider the appeal denied and proceed artappeal to the Sheriff if desired.

If you are dissatisfied with the resporndethe Jail Commander to the grievance
appeal you may further apal the grievance to the Sheriff. Any appeal to the
Sheriff must be in writing and set forth all grounds for the inmate’s disagreement
with the Jail Commander’s response. A capbythe original gievance, response,
appeal and response should be attached.



Any appeal to the Sheriff must be submitgthin 5 days of the date of receipt of

the Jail Commander’s response to the appeal. Failure to submit any appeal to the

Sheriff within the applicable time periaalill result in the default of the appeal.

Copies of all grievances, responseppeals and appeal responses shall be

maintained of file at the department.

Although Seal filed several grievances and ott@nplaints using the Jail's inmate electronic
communication system (“Kiosk”), he nevegaeealed his complaints to the Sheriff.

Seal asserts that MCDC staff did not instrbim on how to us¢he grievance process
and he was otherwise unable to learn the protésstates that the television with information
scrolling during the “book-in process” was diffictdt see and the viewer had to be present at the
time the information was scrolling in order to gathhe information. With regard to televisions
in the inmate blocks, Seal statthat these telesions were prone tmalfunction, were often
unreadable, and were frequentiyntrolled by other inmates.

Seal goes on to state that only the first sitfhe grievance procedure was available on
the Kiosk because users had limited controltled message address and subject matter. He
further states that his access and the time he was able to use inmate Kiosks was limited
because it was available only @hinmates were in the dayroarea and because Kiosks are
shared by several inmates. According to Seal, the time he was able to use the Kiosks was limited
because the Kiosks enforced a time-limit per lsgin to allow other inmates to use the system.
Further, Kiosks had multiple uses, includibgowsing and ordering commissary, electronic
messaging, and grievance messaging. He alsessthat the Kiosks often malfunction. In
addition, no instructions weregxided on how to use the Kiosk system to submit grievances.

Seal goes on to assert that he made several attempts to address his issues with MCDC

staff, who failed to provide him with any oth@medy or instruction on how to proceed. He says

he posted several messages on the Kiosk’s limmiteslsage system, as well as repeatedly posted



grievances regarding the same issue. Jdil stavided no verbal instation nor guidance, nor
did they post any electronic message respodirecting him to the grievance policy or
instruction or guidance on how to proceed tortagt available remedy. Filtyy he states that an
appeal to the Jail Commander must be submitizdhe Kiosk system before proceeding to an
Appeal to the Sheriff but there was no option to appeal or message the Jail Commander on the
Kiosk system.

[11. Disucssion

The defendants argue that Seal has failekb@aust his available administrative remedies
as requried by the PLRA. Seal argues that he mea provided with instructions on how to use
the grievance procedure and that he was nottaldppeal the responses to his greivances.

The PLRA requires that a poiger exhaust his availablerathistrative remedies before
bringing a suit concerning prisommditions. 42 U.S.C. 8§ 1997e(&ee Porter v. Nussle, 534
U.S. 516, 524-25 (2002). “[T]he PLRA’s exhawstirequirement applies to all inmate suits
about prison life, whether thégvolve general circumstancesparticular episodes, and whether
they allege excessive f or some other wrongld. at 532 (citation omitted). The exhaustion
requirement of the PLRA is one of “properhexistion” because “no adjudicative system can
function effectively without imposing some ordedtructure on the course of its proceedings.”
Woodford v. Ngo, 548 U.S. 81, 84 (2006). T means that the prisoner plaintiff must have
completed “the administrative review procesadordance with the applicable procedural rules,
including deadlines, as a precondition to bringing suit in federal cddrat 84;see also Dalev.
Lappin, 376 F.3d 652, 655 (7th Cir. 2004) (“In ordemtmperly exhaust, a prisoner must submit
inmate complaints and appeals ‘in the place] at the time, the pas’'s administrative rules

require.”) (quotingPozo v. McCaughtry, 286 F.3d 1022, 1025 (7th Cir. 2002)).



The PLRA contains its own, textual @®ption to mandatory exhaustion. Under §
1997e(a), the exhaustion requirement depends on the “availablility]” of administrative remedies:
Thus, an inmate must exhaust available idiese but need not extist unavailable oneRoss v.

Blake, 136 S. Ct. 1850, 1858 (2016). In other wordgqor staff who have the responsibility of
providing prisoners with a meaningful opportunityréise grievances cannot refuse to facilitate
that process and then later argue that the pristidenot comply with procedures or file in a
timely manner.See Kaba v. Sepp, 458 F.3d 678, 684 (7th Cir. 2006). “[A] remedy becomes
‘unavailable’ if prison employees do not respond to a properly filed grievance or otherwise use
affirmative misconduct to prevea prisoner from exhaustingDole v. Chandler, 438 F.3d 804,

809 (7th Cir. 2006)see also Thomas v. Reese, 787 F.3d 845, 847-48 (7th Cir. 2015) (grievance
process was unavailable when the inmate wo&d he could not file a grievance).

Here, it is undisputed that Seal submitted grievances through the Kiosk system but did
not appeal them to the Jail Commander or theri8has required by the grievance policy. Seal
argues that the methods ustx publish the grievance pojicwere often unavailable and
unreliable and he therefore was not aware of the requiremetite gfievance policy. He also
asserts that he attempted to complete the@niee process by filing griances on the Kiosk, but
that there was no option on the Kiosk to appealgtievance response to the Jail Commander as
required by the grievance policy. &ldefendants urge the Courtrigject Seal’s evidence that
suggests that he was not aware of the grievgmadicy, arguing that Seal admits that he was
aware of the policy because he could, attleasoccasion, view it on the television in the book-
in area and in his unit. The defendants concltligrefore, that Seal was not actually prevented

from discovering the grievanceqmedure. They also present evidence that Seal used the Kiosk



regularly and conclude that Seal’'s assertioat thhas unable to use the Kiosk to grieve is
contradicted by this evidensech that the Court shouldject Seal’s statement.

At this stage, Seal has submitted sufficient evidence to create a genuine issue of material
fact regarding whether administrative remedies vemaalable to him. The evidence in the light
most favorable to Seal is that the grievanaeedure was posted only Bgrolling messages on
televisions that were not always accessible @iddnot always display #t particular message
and on a Kiosk for which use was limited and gation was difficult. Seatannot be expected
to exhaust remedies for which he was not aware or did not fully underSeeriRbss, 136 S.Ct.
at 1859 (citingGoebert v. Lee Cty., 510 F.3d 1312, 1322 (11th CirO@7) (“It is difficult to
define “such remedies as are available” to an inmate in a way that includes remedies or
requirements for remedies that an inmatesdoet know about, and cannot discover through
reasonable effort by the time they are neededThe defendants quibble with Seal’s evidence,
but are essentially asking the@t to make a credibility detmination, which it cannot do at
summary judgment. Moreover, eéhdefendants do not meaningfullyldress Seal’s contention
that there was no option to appeal to the Gainmander on the Kiosk. Without the ability to
submit this appeal, he was not able to complete the pragesxle v. Chandler, 438 F.3d 804,
809 (7th Cir. 2006). (“Prison officials may naoéke unfair advantage of the exhaustion
requirement . . . and a remedy becomes ‘unadailaf prison employees do not respond to a
properly filed grievance or otherwise use mffative misconduct to prevent a prisoner from
exhausting.”). Because Seal has created a gemsoe of material fact regarding whether the
grievance procedure was available to him avitether he was able to appeal to the Jail
Commander, the defendants are exatitled to ssmmary judgment.

V. Conclusion



For the foregoing reasons, the defendants’ motion for summary judgment, Dkt. No. 32, is

denied. The motion for an extension of time, DKlo. 43, and the motion to strike the surreply,

Dkt. No. 46, are eactienied as moot because the surreply was not considered. The defendants

shall havethrough December 22, 2017, in which to notify the Court in writing that they have

either abandoned their affirmative defenseewhaustion or request fzearing to resolve the

factual disputes detaile@bove. If the defendants seek a hearing on the affirmative defense, the

plaintiff may request the Courttampt to recruit counsel to peesent him for purposes of the

hearing. Theelerk shall include a form motion for assistance witacruiting counsel with Seal’s

copy of this Entry.

IT ISSO ORDERED.

Date:11/28/17
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