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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

ADVANCED TURF SOLUTIONS, INC.., )
Plaintiff, ;

V. ; No. 1:16ev-02769IMSMJID
GREGJOHNS, ;
KURT DRYDEN, )
Defendants ;

ORDER
On November 3, 2016, the Court ordered the parties to show cause why this matter should
not be transferred to the United States District Court for the Middle DistricinoféeBse@ursuant
to 28 U.S.C. 81404a). [Filing No. 15] The parties have responded to Court’s Order; Plaintiff
opposes the proposed trangfefing No. 17 while Defendants support|[i€iling No. 1§. Having
considered the parties’ submissi@msl all relevant factoythe Court now concludekadt interest
of justiceand conveniencelearly weigh in favor of transferring this casdtie Middle District of

Tennesseé.

! The Court may raise the issue of transfer under § 1468dé3pontgrovided it gives the parties an
opportunity to be heard, as it has done in this c&se, e.g Creighton v. Metro. Life Ins. Ca2015 WL
6134407 at *3(S.D. Ill. 2015)(“The Court may transfer the casga spontg); Tama Plastic Indus v.
Pritchett Twine & Net Wrap, LL2012 WL 3966322 (S.D. Ind. 201@yansferring case after issuing
order to show causeRunk v. United Fire & Cas. C02009 WL3256806, at *8 (N.D. Ind. 2009)[I]t
would appear sensible, befdransferringvenue pursuant to 28 U.S.£1404(3, to give the parties
notice and an opportunity to be heard.”).
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l.
BACKGROUND

This matter involves allegatiortbat Defendants, Tennessesidentsstole tradesecrets
while working for Plaintiff inNashville, Tennessee, and then misappropriatedirif@mation

while working for theirsubsequentlashvilleemployer. §eeFiling No. 31 at 516.] Plaintiff is

an Indiana corporation, with locations in Tennessee, lllinois, Missouri, KentMiklyigan, Ohio,

Pennsylvania, and West Virginia. [Filing No-3%ht 6.] Plaintiff markets and distributes fertilizer

products to “buyers in the turf amdnamental market.” Hiling No. 341 at 6]
From 2012 to 2016, Defendants worked in the sales department of Plaintiff’'s Ngshvill

Tennessee office [Filing No. 31 at 67.] In August 2016, Defendants resigned and left for a

companythat competed with Plaintiff ithe Tennessee fertilizer markgEiling No. 31 at 7] On

August 26, 2016, Plaintiff filed suit in Indiana state court, alleging violationeeofComputer

Fraud and Abuse Act8 U.S.C. § 1030and various state law causes of actidrilifg No. 31 at

10-16] The thrust oPlaintiff's claims is that Defendants took customer lists, pricing information,
and other proprietary informationith them to Plaintiffs competitor, causinglaintiff to lose

business. $eed.] Plaintiff seeks damages and injunctive religfilifg No. 3-1 at 516.]

On October 13, 2016, Defendants removed the case to this Cduiitaig [No. 3] On
November 3, 2016, the Court issued its Order to Show Cause on the issue of trarisferiNg.

15] The partiegespondedo the Court’s OrdefFiling No. 17 Filing No. 1§, and the issuef

transferis now ripe fordetermination
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Il.
LEGAL STANDARD

Thechange of venue statytmdified at28 U.S.C. § 1404 (apermits the Court “to transfer

an action filed in a proper, though not necessarily convenient, venue to a more convenirit distr
Research Automation, Inc. v. Schraderdgeport Int’l, Inc, 626 F.3d 973, 977 (7th Cir. 2010)
Section 1404(a) provides: “For the convenience of parties and witnesses, in the ohjestste,
a district court may transfer any civil action to any other district or divisiomenbenight have
been brought or to any district or division to which all parties have consen#&dlJ.S.C. §
1404(a) Section 1404(g)laces the decision to transfer a case within the Court’s sound discretion
based upoman“individualized, casdyy-case consideration of convenience and fairneSg=art
Org., Inc. v. Ricoh Corp487 U.S. 22, 29 (198&yuotingVan Dusen v. Barrack376 U.S. 612,
622 (1964); In re Joint E. & S. Districts Asbestos Liti22 F.3d 755, 762 (7th Cir. 1994)
(“[Section 1404(a)jvas clearly intended to vestthe transferor court more discretion than it had
been permitted to exercise under the common law dogtriierum non conveniens] . .”). This
flexible inquiry “affords digrict courts the opportunity to look beyond a narrow or rigid set of
considerations in their determinatidghskesearch Alomation 626 F.3d at 97.8

Here, the parties agree that this action could have been brought in the Middt Biis

Tennessee.Fjling No. 17 at 2Filing No. 18] Thus, the disputeelementsare (1) whether the

convenience of the parties and witnesses would be enhanced by transfer and (2) whether the
interests of justice would be bettenssd by transfer28 U.S.C. § 1404(aResearch Aaimation

626 F.3d at 9779. Theconvenience evaluatioBncompasses availabilitf withessesandthe
parties’access to each potential forulBeeResearch Automatio®26 F.3d at 97.8The interests

of justice element includesdtors such as docket congestidamiliarity with relevant law; the

situs of material eventand the community’s stake in resolving the controveisy. T he interest
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of justice may be determinative, warranting transfer or its denial evere wheconvenience of

the parties and inesses points toward the opposite resuli.

.
DiscussIoN

Plaintiff, which brought suit in this District, oppostansfer. Plaintiff argues that its
choice of forum should be given deference, that the convenience factotseamiseneutral, and
that the interest of justice weighs against transieefendants support transfer, and argue that
Plaintiff's choice offorum warrants less deference under the circumstatiwshe convenience
factors weigh strongly in favor of transfer; and that the interest of jubtéseise requires transfer.
The Court addresses each of these issues in turn.

A. Plaintiff's Choice of Forum

Plaintiff argues that its choice of forum is entitled to substantial deference tiratiséer
analysis. Plaintiff maintains that its choice to litigate in this District was motivgtéd “strong
connection to this dispute,” and that this legitimate decision should be respégten, No. 17
at 3] Defendant, in response, admits that Plaintiff’'s choice of forum is relevant. vidgwe
Defendant argues that whers, lzere, the chosen forum has little connection to the controversy,
that choice is merely one factor in the larger analysis.

As a general proposition, a plaintiff’s choice of forum is usually edttbedeferenceln
re Presto Indus., Inc347 F.3d 662, 6684 (7th Cir. 2003) The amount of deference a particular
choice of forum warrants, however, depends on the forum’s connection to relevant Semts.
e.g, Dunlap v. Switchboard Apparatus, In@012 WL 1712554 (S.D. Ind. 201®)iting In re
Prestq 347 F.3d at 6684; Chicago, R.l. & Pac. R.RCo. v. Igoe 220 F.3d 299, 304 (7th Cir.

1955) (“[ W]hen a plaintiff's choice of forum has little connection to relevant eventshdise is
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entitled to little deference),"VValbruna Stainless, Inc. v. ADT Sec. Servs., Bd0 WL 2772324,

at *2 (N.D. Ind. 2010(“Where the chosen forum is not the situs of material events, however, or
if another forum has a stronger relationship to the dispute, plaintiff's selectofitied to less
deference); cf. Research Automatio626 F.3d at 979 & n.@&xplaining that thelaintiff's choice

of forum is a “factor” to be given @ight according to the context and circumstances)

As the Court will explain in greater detéklow in its discussion of the other relevant
transfer factors, thiorumhasa minimal connection to threlevantvens underlyingthis lawsuit.
Plaintiff choice of forum warrants less deference than it would if it bote@ager relationship to
this case.Therefore, the Court concludes that Plairgitthoiceo bring suit in this Districiveighs
only slightly againstransfer. Cf. Valbruna Stainless2010 WL 2772324at *3 (“[T]he present
action, while brought in Plaintiff's home forum, is neither the situs of materialsewer the forum
with the strongest relationship to thespute. For these reasons, Plaintiff's selection is but one
factor among the many this Court must consiiler.

B. Convenience Factors

Plaintiff argues that the convenience factors are neutral, primarily ppimdinhe
availability of withessesDefendants rejoin that the conveniencetdas strongly favor transfer.

As explained above, the convenience fextaclude access to witnesses and the parties’
accesgo the forum. In evaluating these factors, the Court is mindful that transfer ismaimed
where it would merely “shift . . . inconveniences among partigégiitney v. Big Dog Holdings,
Inc.,2007 WL 3334503, at *3 (S.D. Ind. 20Q(Mternal quotation omitted)

1. Access to Witnesses
Plaintiff argues that the access to witnedaesor is neutral. In support, Plaintiff argues

that while Defendants and two nonparty witnesses are located in Tennessgi, (ftéais to call
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five witnesses from Indiana. Defendants argue that even if Plaintifffeesges are based in
Indiana, most (if not all) nonparty witnesses are located in TennesseendBats further argue
that the Indiana witnesses are all Plaintiff's employees and will testify asl reestodians or on

uncontested matters. While Plaintiff's employees will not need toobgpelled to testify by

subpoena, Defendants maintain that it will rely upon nonparty Tennessee cus®meEnesses

to the business transactions at issukest witnesses, Defendants assevyld be outside of this

Court’s subpoena power.

Of the convenience factors, the access to witnesses factor is “often deemmdsth
importantfactor in the transfer balaricand is “primarily concerned with trevailability of non
party witnesses.”"Wabash Valley Feed & Grain, LLC v. Hu2011 WL 3902780, at *10 (S.D.
Ind. 2011)(internal quotation omitted)The Court is generally limited to subpoenaing witnesses
for trial “within 100 miles of where the person resides, is employed, or regularly tsabsaimess
in person.” Fed. R. Civ. P. 45(c)(1)(A) Thus, this factor requires the Court to evaldla¢erisk
of ‘trial by deposition™if a trial would be held in this DistrictAearo Co. v. Bacoealloz USA
Safety, Inc.2004 WL 1629566, at *2 (S.D. Ind. 200 amilton, J.). “Courts ordinarilgan
assume that the parties will be sufficiently motivated to have their own employegher allies
appear for trial wherever it might take placéd: at *3.

In this casethe only Indianebased witnesses that Plaintiff has identified are Plaintiff's
employees As explained above, this Court may safely assume that these employeed ngled
to be compelled to testifyOn the other side of the ledgélaintiff has identified two nonparty
witnesses from Tennessee. Moreover, Defendants reasonably explain tet{sin alleged
stealing of trade secres®lely involved Tennessee clients and busingstesy will rely upon

nonparty witnesses from Tennessee to testify to the relevant businassnsbips and
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transactions.Because the Court likely could nmampel the attendance of any Tennedsesed
nonpartyfor trial, the risk of triatby-deposition would be substantially greater in this District than
in TennesseeTherefore, thigritical factor weighs heavily in favor of transfer.
2. Parties’ Convenience
Neither party directly addresses this factor, thoBtgintiff explainsthat their corporate
headquarters and officers are based in Indianapolis. In resgaefendantpoint out that, while
they are individuasalespersons, Plaintiff “& $75million dollar ayearbusinesswith officesand

warehousem eightstates) including Tennessee Filing No. 18 at 4

This District is asignificantdistancefrom Nashville, Tennessee, where Defendants are
located. Additionally, Plaintiff has offices both in this District and in Tenmesstowever,
Plaintiff's testifying officers and employees are based in Indiana. As explained dbsveourt
may not trasfer a case merely to shift the inconveniences among the parties. Thus, while
Defendants would be likely be more inconvenienced by litigating in this forum taemifPivould
be by litigating in Tennessgthe Courffinds that this factor is essentialheutral andjivesit no
weight in the transfer analysis.

C. Interest of Justice Factors

Plaintiff argues that the interests of justice weigh against transfemautat this District
is more efficient and that the court that ultimately decidesctss will have to apply Indiana law.

In response, Defendant argues that each of the interest of justice factors weaghs of transfer.

As described above, the interest of justice analysis includes factors such as docke
congestion; familiarity with relevant lawnd each community’s interests in resolving the dispute
The interest of justice analysis may be dispositive, even where tivergence analysis points

toward the opposite resulResearch Automatio®26 F.3d at 97.8
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1. Docket Congestion
In support of its argument that the docket congestion faggghs against transfer,
Plaintiff cites to several statistics demonstrating that this Digfeicerallyresolves cases quicker
than the Middle District oTennessee: From April 2015 through March 2ahé median timén
this Districtfrom filing to dispositiorwas nine months. hle median time from filing to triaas
twenty-nine months. In the Middle District of Tennessee over the same time period, the median
time from filing to disposition as 12 months. The median time from filing to trial was 34 months.

[Filing No. 17 at 6(citing United States CourtdJ).S. District Courts— Combined Civil and

Criminal Federal Court Mangement Statistic§March 31, 20186) http://www.uscourts.gov
[statistics/table/na/federaburtimanagemenstatistics/2016/03/31).]

In response, Defendants argue that this disparity is insignificant and fastests that the
average caseload per judgas actually higher in this District than it was in the Middle District of
Tennessee from April 2015 through March 2016.

The Court agrees with Defendants that the differentledrime it takes to resolveaases
betweenthe two districts is insignificant. Moreover, Plaintiff ignores that this Districtdas
vacancy that has been designated a judicial emergency by the Judicial Confehameas\the
Middle District of Tennessee has its full complement of district judges. United Statets,
Judicial Emergencies(Nov. 28, 2016), http://www.uscourts.gov/judges-judgeships/judicial-
vacancies/judiciabmergencies Finally, the Court joins in the observation of Judge Pratt, also of
this Court, who noted that where a case poses a difficult question ofglgusdiction, transfer
to a district with clear jurisdiction over the defendant conserves judicial cesoand thus serves
the interest of justicé. Dunlap v. Switchboard Apparatus, In2012 WL 1712554, at *7 (S.D.

Ind. 2012) Presently pending is Defenddntsotion to dismiss for lack of personal jurisdiction
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[Filing No. 4, and transfer to a district with clepersonal jurisdiction would only speed that
court’s consideration of the merits. Therefore, the Court concludes that thisfamgbsslightly
in favor of transfer.

2. Familiarity with Relevant Law

Plaintiff argues without including any legal analysigat its state law causes of action
arise under Indiana law, with which this Court is presumably more familiarenBafts argue
that Phintiff's claims will be governed by Tennessee law, citing to Indenhbice of law rules.
Defendants further argue that both states have adopted the Uniform Trazte Aetowhich would
govern Plaintiff'strade secrets causéaction.

As Defendants explain, under Indiana’s choice of law scheme, “the presumphantise
traditionallex loci delictirule (the place of the wrongjill apply” in tort cases.Simon v. United
States 805 N.E.2d 798, 805 (Ind. 2004)This means thaa court will usually apply “the
substantive laws of the state where the last event necessary to make an actor liab#iéged
wrong takes place.1d. (internal quotation omitted). Only where “the place of the tort bears little
connection” to the legal action would a cowrin to other factorsld. (internal quotation omitted).

In this case, thallegedtort was consummated in Tennessee lagalrsa great connection
to Tennessee. e the Court does not decide that Tennessee law applies because the parties hav
not fully briefed that issue, application of Tennessee law appears to be the mypsiditkeme.
While this Court is confident that it would properly apply Tennessee law if requingdufzaly
as both Indiana and Tennessee have adopted the Uniform Trade Secr#is Aattor weighs

slightly in favor of transfer.


https://ecf.insd.uscourts.gov/doc1/07315594874
https://www.westlaw.com/Document/I47b53270d45b11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_805
https://www.westlaw.com/Document/I47b53270d45b11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_805
https://www.westlaw.com/Document/I47b53270d45b11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I47b53270d45b11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

3. Situs of Material Events & Interests of the Communities

Plaintiff argues that this forum has a “stgoconnection to this dispute[Filing No. 17 at

3.] In support, Plaintiff explains that its “hub” is in Indiana and pointBé¢fendants’ remote
access to Plaintiffs computers Indiana. In response, Defendants argimat Indiana has a
minimal relationship to Plaintiff's claims. Rather, Defendants argue that tesic@ompletely
Tennesseeentric, involving allegations that Tennessesident defendantsarmed Plaintiff's
business in Tennessee while working in Tennessee.

The Court concludes that Tennessee has a strong interest in resolving thes di$giuatiff
certainly has strong connections to Indiana as an Indiana corporation, but those@wdeatot
extend to thenaterial issues of the disputaderlying this lawsuitDefendants were employed in
Tennessee. They allegedly harmed Plaintiff by taking trade secrets to ametiressee
employer. The dispute solely arises out of conduct that occurred in Tenndsge€ennessee
not Indiana—that has the greatest interest in decidwbether Defendants’ alleged actions

constitute compensable tort§his factor weighs strongly in favor of transfer.

V.
CONCLUSION

Both the conveniencanalysisand interest of justice factors weigh strongly in favor of
transfer; no factor, aside from the Plaintiff’'s choice of forum, weighs againsgiven how
strongly the factors weigh in favor of transfeparticularly thefactors addressed tccess to
witnessesand the site of material eventsand the weak connection between the dispute and this
forum, the Court concludes that the Middle District of Tennessee is clearpea forum for

this litigation.
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https://ecf.insd.uscourts.gov/doc1/07315643795?page=3
https://ecf.insd.uscourts.gov/doc1/07315643795?page=3

Accordingly, the Court directs the Clerk TRANSFER this action to the United States

District Court for the Middle District of Tennessee pursua@d.S.C. § 1404(a)

Date: 11/30/2016 Q(WCWY\ oo /%Zlm

Hon. Jane Mjaggm>s-Stinson, Chief Judge
'United States District Court
Southern District of Indiana

Distribution via ECF only to all counsel of record
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https://www.westlaw.com/Document/N451042803C9611E1BDE18D09F4C9FE75/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

