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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

BRITT INTERACTIVE LLC an Indiana
limited liability company,

TOWNEPOST NETWORK INC. an Indiana
corporation,

CaseNo. 1:16¢ev-02884TWP-MJD
Plaintiffs,

V.

A3 MEDIA LLC an Indiana limited liability
company,

COLLECTIVE PUBLISHING LLC an Indiana
limited liability company,

YELENA LUCAS,

NEIL LUCAS,

JANELLE MORRISON,

N N N N N N N N N N N N N N N N N N

Defendants.

ENTRY ON PENDING MOTIONS

This matters before the Court on Plaintiffs Britt Interactive, LLC’s (“Britt Intetiae”)
and TownePost Network, Inc.’s (“TowaPost”) (collectively “Plaintiffs”) Motion to Extend
Temporary Restraining Ord€fTRO”) (Filing No. 1J) and Defendants A3 Media, LLC (“A3
Media”), Neil Lucas, Lena Lucas and Collective Publishing, LLC (“CalecPublishing”)
(collectively “Defendants”Emergency Motion for Extension of Time to File Responsging
No. 20. For the reasons stated below Plaintiffiotion to Extend the Temporary Restraining
Order is granted and Defenddri¥iotion for Extension of Time to File Response is granted in part

and denied in part.
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I. BACKGROUND

On October 17, 2016, a Hamilton Superior Court judge granted Plaintiffs’ TRO motion,
finding that Plaintiffs would suffer irreparable harm if Defendants A3 Mddal Lucas, Lena
Lucas and Collective Publishing were to distribute any subsequent issues o¥il&diagazine”
or “Carmel Magazine.” The TRO expires October 31, 2016 at 3:55pm. Plaintiffs sed&rtd ex
the TRO, asserting that they will suffer immediate and irreparable harm iRt@asinot extended
until the date of the Preliminary Injumat hearing. Defendants were given until October 31, 2016
at 10:00 a.m. to respond to Plaintiff's motion. Defendants failed to file a tirsgdpmee, however
at 12:14 p.m., &elatedmotion for extension of time to respond was filed.

A brief recitation of the background facts set forth ingtage court recort instructive.

Tom Britt (“Mr. Britt”) founded Britt Interactive in 2003(Filing No. 34 at 8) Britt Interactive

publisheda monthly newsletteand magazine, known &eist Community Mwsletter, as well as

a websiteatGeist.com.ld. Britt Interactivealso soldicenses to thirgparties to usds methods,
techniques, intellectual property, asgistem toproduce monthly publications in designated
territories.ld. On December 21, 2012 and October 17, 2013, respectively, Britt Interactivelentere
into a License Agreement with A3 Media, operatedNi?yl andLenal.ucas to produce monthly
local publicationsn Zionsvilleand Carmel, Indianald. at 89. The magazines were known as
“Zionsville Community Newsletter'and “Carmel Community Newsletter” (collectively the
“magazines”).ld. at 9 Under the License Agreements, Britt Interactive retained ownership of the
magazines, as well as their website domains, “atZionsville.com” and “atCarmél.comBritt
interactive also retained the naming rights of the magazines and domaind,assomalership of

the business processes, customer data, intellectual property and ddsi@n910. A3 Media


https://ecf.insd.uscourts.gov/doc1/07315610195?page=8

was not permitted to modify the design or change the name of the magazine imaey umess
Britt Interactive gave written approvald. at 9

In 2014, Mr. Brittestablished ownePost Network, which acquired allRritt Interactive’s
intellectual poperty and License Agreementkl. at 11. On February 1, 201Britt Interactive
and TownePost informed Britt Interactive’s Licensees that customers@msées should submit
fees and payments to TownePdsk. A3 Media, as well as other licensees, submitted management
fees, page layout fees, as well as all other fees andedsiywnePostid.

On July 21, 2015, TownePost informed the Licensees that the names and logos of the
publications woulcchangefrom “newsletter” to “magazine.’ld. at 13 A3 Media’s magazines
changed from“Zionsville Community Newsletter” and “Carmel Community Newslettéey”
“Zionsville Magazine” andCarmel Magazing Id. On July 11, 2016, TownePost also informed
A3 Media, as well as othelndenses that it was converting to the franchise model, affieredto
sale franchises as oppdde licensesld. at 14. Thepertinentclause in thé3 Medid s agreement
states, “[i]n the event that Britt chooses to transform the licensees to seegshiicensee will be
given the opportunity to purchase the territory franchise for $1@D.1f a Licensee did not want
to become a TowaiPost Network franchisee, then TostAost would buy out the Licensee pursuant
to theLicenseeAgreement.ld.

Neil and Lena Lucas did not inform Mr. Britt whether A3 Media would become a
franchisee or select the bowt option. Id. However, on August 8, 2016, A3 Media applied for
state trademarks for the nanf&@onsville Magazine” and “Carmel Magazine.ld. at 13 On
August 24, 2016l.enalLucas solicited quotes from printing companiéd. at 16 Lenalucas
then contacted several TownePost customers informiegn tto cancel agreements with

TownePost and tmake all checks payable to A3 Medaher than to TownePostd. at 16-17.



On September 15, 2016, customers contacted @@wst regarding A3 Media’s decision to
abandon TowePost’s license.ld. at 14 On September 20, 2016, A3 Media sent a letter t
TownePost, terminating servicetd. at 18 That same day,.enalucas sent an email to 4,038
customers informing them of her change in em&l. Thereafter, several customers contacted
Mr. Britt, asserting that they were confused regarding which magazine tlyegdwertise in and
which company they should pdyl. at 19

OnSeptember 23, 201Plaintiffs filed aComplaint and Motion for Prelimary Injunction
in the Hamilton Superior Court 3 (“Superior Court”) against the Defendantstiagstortious
interference with contracts, tortious interference with business omthips, conversion,
trademark infringement, trademark infringement pargto the Lanham Act, violations of Indiana

trademark act, and breach of contragtiling No. 32 at 1322; Filing No. 33 at 37.) A3 Media

continued publisimg and distributing the magazinesder the namée®ionsville Magazine” and

“Carmel Magazine.”(Filing No. 33 at 6365, 68 70; Filing No. 34 at 22) Thereafter, on October

11, 2016, Plaintiffsiled an Amended Complaint andl&RO Motion. (Eiling No. 34 at 742; Filing

No. 33 at 4350.) OnOctober 17, 2016he Superior Courhelda hearingand granted Plaintiffs’

TRO, restraining and enjoining Defendants from distributing October issues, andbsegsent
issues of the magazines, as well as, interfering with the contracts betweaePhsivand its
advertisers, among other thing&iling No. 14) On October 21, 2016, Defendants removed the
case to federal court pursuant to 28 U.S.C. 88 1441 and 184i6g (No. 3) The Plaintiffs now
seek to extend the TRO, which expires on October 31, 2016 at 3:55pm, asserting thatahere i
continued risk of irreparable harm to Plaintiffs if the TRO is not extendgdPlaintiffs’ Motion

for Preliminary Injunction hearing(Filing No. 11) The Plaintiffs also filed a Motion to Hold

Defendants in Contempt for Violating the TR@iling No. 17) As stated earlier, Defendants
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failed to file a timely response, instead they have filed an Emergentiprifor Extension of

Time to File Regonse. Eiling No. 20.

1. LEGAL STANDARD

Pursuant to Federal Rule of Civil Procedure 65, a TBPites at the time after entrgot
to exceed 14 daysthat the court sets, unless before that time the court, for good cause, extends it
for a like period or the adverse party consents to a longer extension.” Fed. R. Civ. P. 65b(i&(2).
reasons for an extension must be entered in the retdrd/Vhere partieso a TROhavenotice
andan opportunity to be hearithe only question presented is whether there is good cause to extend
the TRO. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Patinkin, No. 91 C 2324, 1991 WL
83163, at *3 (N.D. lll. May 9, 1991)A TRO isgenerallylimited to one extension and a maximum
duration of 28 daysH-D Mich., LLC v. Hellenic Duty Free Shops SA., 694 F.3d 827844 (7th
Cir. 2012) However,“where a court expressly extends a TRO issued after notice and a hearing
beyond the[28 day statutory limit, the TRO does not cease to exist but instead becomes an
enforceable preliminary injunction subject to appellate revikdv.at 844-45(citing Sampson v.
Murray, 415 U.S. 61, 86-88 (1974

1. DISCUSSION

Plaintiffs request the Court to extetiet TRO and hold Defendants in contempt, asserting
that Defendants violated the TRO and continue to irreparably harm Plainiiffsa preliminary
matter,Plaintiffs’ Motion to hold Defendants in conten{piling No. 17) is referred to Magistrate
Judge DinsmoreThe partiesshould establish a briefing schedule regarding the contempt Motion
when meeting with Judge Dinsmore on November 3, 2016.

Regarding the TRQRlaintiffs argue that the facts and circumstameasan the same, and

if Defendants are permitted to publish and distribute their versions of theimegBaintiffs will
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sufferharm “Good cause” may be establisheddtywing that the grounds for originally granting
the TRO continue to existPatinkin, 1991 WL 83163, at *3citing Merrill Lynch v. Bradley,756
F.2d 1048 (4th Cir. 1985) (holding that the continupagsibility thatthe defendantvill solicit
plaintiff's clients justifies extending the TRO)

In the state court order granting motion fomferary restraining ordefF{ling No. 14,
Defendantswere enjoinedrom distributing October issues, and any subsequent issues of the
magazinesusing marks that are the same as or confusingly similar to TownePost'sddcens
Marks or common law marks in any manres well as, interfering with the contracts between
TownePost and its advertisers, among other thirjaintiffs present evidence that Defendants
violated the TRO by continuing to usee names “Carmel Magazine” and “Zionsville Magazine”
on their websites with links to magazines that were published by TownePodtadndntains

TownePost's Licensed Markg(Filing No. 197; Filing No. 136.) The Plaintiffs alsgresent

evidencethat Defendantplan to distribute November issues of the magazines once the TRO
expires on October 31. Just days after the TRO hearing, on October 19N2D1&icas sent
email solicitations to TownePost advertisersguesting that they advertise in Defendants

Magazine (Filing No. 138.) Plaintiffs assert that becauskEDefendants’ solicitations and other

actions numerous advertisers and customers are confused, leading several to withdraw their

advertisements in Plaintiffs’ magazind&iling No. 19-9)

To date, Defendants have not objected to the Motion to Extend the Temporary Restraining
Order. Defendants’ counsel, Mr. Davis, failed to file a RespBnig¢, despite an explicit order
directing Defendants to file a resporseOctober 31 before 100 am. Defendants, instead, filed
themotion requesting an extension whe to file a Rsponsérief, consenting to the TRO being

extended until November 1.Fi(ing No. 20) Defendants counsel stated only tRefendants
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calendared the deadline wrong for the deadline to file a response to the Téd&Si&xtwhich was
set for October 31, 2016, (the "Response Deadline") but failed to see the "before 10:00 a.m."”
portion of the Order.

In the State Court recorIr. Davis consented to the $24,000 bond imposed on Plaintiffs,
stating that it wasa fair amourit, and requested only “théithe [preliminary injunction] decision
is not rendered in enough time for our December issue that [Plaintiffs] be cedoifgost

additional amount for a bond.Fi{ing No. 133 at 69) A TRO may be extended for good cause

or for a period the adverse party consents to. Fed. R. Civ. P. 65(lB&ause Defendants
counsel has not objected to an extension of the TRO, has consented to an extension until November
1, 2016 and indicated in the state court recordahicRO is acceptable until closer to publication

of a Decembersissue the Court findgoodcause to temporarily extend the TRO until November

14, 2016 at D0 p.m. This extended deadline wiive Defendants time to file a Response Brief

which counsel indicated would be filed on October 31, Ziitllow the parties taneet with the
magistrate judgas scheduled on November 3, 2016.

V. CONCLUSION

For the foregoing reasons, the C@BRANT S Plaintiffs’ Motion to Extend the Temporary
Restraining Ordeand the TRO is extendeohtil November 14 at 3:00 pm. (Filing No. 11) The
Court GRANTS in part and DENIES in part Defendants Motion for Extension of Time to
Respond.Kiling No. 20. The motion is granted in that Defendahtiveuntil the end of the day
on October 31, 2016 to file their response, and denied in that the Court is extending the TRO until

November 14, 2016.
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Further, the Countefers Plaintiffs’Motion to Hold Defendants in Contem(ftiling No.
17) to Magistrate Judge Dinsmote issue a report and recommendation pursuant to 28 U.S.C. 8§

636(b)(1)(B).

SO ORDERED.

Date:10/31/2016 d“‘ﬂ’ Oaﬂmu
v

TANYA WALTON PRATT, JUDGE
United States District Court
Distribution: Southern District of Indiana

P. Adam Davis
DAVIS & SARBINOFF LLC
efiling@d-slaw.com

Stephanie Maris
LAW OFFICE OF JOSH F BROWN
stephanie@indyfranchiselaw.com

Josh F. Brown
LAW OFFICES OF JOSH F. BROWN, LLC
josh@indyfranchiselaw.com

Jonathan D. Mattingly
MATTINGLY BURKE COHEN & BIEDERMAN LLP
Jon.mattingly@mbcblaw.com
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