WASHINGTON v. THE MARION COUNTY PROSECUTOR et al Doc. 61

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
LEROY WASHINGTON on his own behalf,
and on behalf of a Class of those similarly
situated,
Plaintiff, No. 1:16ev-02980JMS DML
V.
MARION COUNTY PROSECUTOR,
MAYOR OF THE CONSOLIDATED CITY
OF INDIANAPOLIS/MARION COUNTY,
CHIEF OF THE INDIANAPOLIS
METROPOLITAN POLICE DEPARTMENT,

Defendants.

This matter involves a challenge to Indiana’s civil forfeiture statute,ifsady as it
applies to the seizure ammte-forfeiture retention of vehicles. Plaintiff Leroy Washington, on
behalf of himself and a putative class of plaintiffs, contends that Indiatetute violates the Due
Process Clause of the Fifth and Fourteenth Amendnterkee United States ConstitutiorMr.
Washimgton argues that the statuaows law enforcememnfficers to seize and hold vehicles
based oran officer’s probable cause determinationup to six months withogtidicial oversight
and without allowing individuals the opportunity to challenge that seizure and deprivain
other words withoué postseizure, prdorfeiture hearing In his Motion for Summary Judgment,

[Filing No. 31, Mr. Washington requests a declaratory judgment it statute is

unconstitutional, and a permanent injunction enjoining Defendants from enforcing the $tatut
the reasons that follow, the Court concludes ith@tina Code Section 34-2411a)(1) as read in

conjunction withthe statutory provisionsf the same chapteviolates the Due Process Clause of
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the Fifth and Fourteenth Amendmenthe Court thereforpermanentlyenjoins Defendants from
enforcing that statutory provision.

l.
BACKGROUND

The facts relevant tthe pendingnotionsare as follows On September 21, 2018n
officer of theIndianapolis Metropolitan Police DepartmentiMPD”) stopped a car driven and

owned byMr. Washington. [iling No. 331 at 1] Mr. Washington was ultiately arrested and

charged with, among other offensdsaling in marijuana. Hling No. 1 at § The dficer had

Mr. Washington’s car towed and held for forfeiture pursuanthdcana Code Sectis 34-24-1-

1(a)(1) and 34-24-12(a)(1) [Filing No. 3X1.] On November 1, 2016, Washington made a

demand for the return of his property pursuarihtbana Code Section 324-1-3 [Filing No. 1

at 7] Mr. Washington’s cahas since beemturnedto him. [Filing No. 291 at 6]

Mr. Washington filed his Complaint in this Court on November 2, 2016, alleging on behalf
of himself and a putative clas$ plaintiffs thatindiana Code Section 34-24-1a2(1)violates the
Due Process Clause of tRéth andFourteenth Amendmesito the United States Constitution.

[Filing No. 1 at 1] Mr. Washington’s Complaint seeks a declaratory judgmentribiagina Code

§ 34-24-1-2a)(1), read in conjunction withndiana Code Sections 24-1-1 and 34-24-1-3
violates the Constitutigrand he requestgp@rmanent injuction enjoining Defendantie Marion
County Prosecutor, the Mayor of the Consolidated City of Indianapolis/Marion Couadtyhe

Chief of the Indianapolis Metropolitan Police Department (collectivédeféndanty from

seizing vehicles pursuant to thétsite [Filing No. 1 at 7] Mr. Washington then filed a Motion

to Certify a Class,Hiling No. 3, and a Motion for Preliminary Injunctioniiling No. §, which

! The parties have stipulated to the facts as recited in the relevant poftidnsWashington’s
Complaint. Filing No. 22 at J]
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Defendants opposekLiling No. 3§ Filing No. 39. Defendants filed a Motion to Dismiss;iling

No. 24, which this Court deniedFfling No. 34. Mr. Washington filed a Motion for Summary
Judgment, filing No. 31}, and Defendants crossoved for summary judgmentiling No. 4(Q.

This Court orderedMr. Washington to submit supplemahbriefing addressing several issuye
and allowed Defendants the opportunity to resporfélinfy No. 58] That briefing has been

submitted in accordance with the Court’s ordéiilifg No. 57 Filing No. 59 Filing No. 6Q]

Therefore, currently pending before the Court ldre Washington’s Motions for Class
Certification, Filing No. 3, Preliminary Injunction, filing No. §, and Summary Judgment,
[Filing No. 31], and Defendants’ Cross-Motion for Summary Judgmeé&minp No. 44.

.
CHALLENGED STATUTORY SCHEME

Indiana Code Section 324-1-1(a)(1)authorizes the seizure of vehicles “if they are used
or are intended for use by the person or persons in possession of them to transport or in any manne
facilitate the transportation” of a number of controlled substances, includingiana, for the
purposes of dealing in or manufacturing themnd. Code 834-24-14(a)(1) That provision
authorizes law enforcement officers to seize such vehicles without anivéittee seizure occurs
incident to a lawful arrest or searcind. Code § 3€4-12(a)(1) Thegovernment may then hold
the vehicle without taking any action for 180 days, or for 90 days after receivirignwritice
from the owner demanding the vehicle’s returimd. Code 834-24-1-3 At the end of the
applicable time period, the government may file a complaint in the circuit or supeurt in the
jurisdiction where the seizure occurred for the reimbursement of law enforceostatind
forfeiture, or it may return the property to its ownérd. Code § 34-24-1-:3While the vehicle is
being held, prior to any forfeiture action, the vehicle’s owner has no Ibij&y @& challenge the

seizure, because replevin is prohibited by the stataté.Code § 344-1-2(c) (“Property that is
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seized under subsection (a)is not subject to replevin but is considered to be in the custody of
the law enforcement agency making the seiZure.

Mr. Washington argues that this statutory scheme is unconstitutional bacaises the
government to deprive individuals of theehiclesfor potentially lengthy periods ¢iime without
any ability to contest the deprivation. He asks this Court to issue a declavalgmyent stating
that the seizure and holding of vehicles pursuamdoCode 834-24-12(a)(l) violates the Fifth
and Fourteenth Amendments to the United States Constitution, and to enter a peirmuareion
enjoining Defendants from seizing and holding vehicles pursuant to that pro¥iidmg No. 1
at 7.] Defendants respond that the requirements of due process are satisfieddtytihasd that
no hearing or other process is required during the period of deprivation or prior to dieirferf
hearing. Filing No. 4Q]

[1.
MOTION FOR CLASS CERTIFICATION

A. Legal Standard

In deciding whether to certify a class, the Court may not blithely aesefrtie even the
most weltpleaded allegations of theroplaint, but must instead “make whatever factual and legal
inquiries are necessary under Rule 23" to resolve contested isSu@so v. Bridgeport Machs.,
Inc., 249 F.3d 672, 676 (7th Cir. 2001¢pecifically, the Court must find that the putative class
satisfies the four prerequisites set fortH-aderal Rile of Civil Procedure 23(a)f the putative
class does satisfy these prerequisites, the Court must additionally find thasfiesahe
requirements set forth frederal Rule of Civil Ricedure 23(h)which vary depending upon which

of three different types of classes is proposed.

2 As described below, the Court construes Mr. Washington’s claim as challéngjirigpdes 34-
24-14(a)(1) as read in conjunction with the other provisions of that chapter.
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The four prerequisites under Rule 23(a)that “(1) the class is so numerous that joinder
of all members is impracticable; (2) there are questions of ld&acbcommon to the class; (3) the
claims or defenses of the representative parties are typical of the claims cedaitthe class;
and (4) the representative parties will fairly and adequately protect thesistef the class.Fed.

R. Civ. P. 23(a) Class certification is not appropriate unless the named plaintiff establishes a
four prerequisitesGen. Tel. Co. of the Southwest v. Faletsi] U.S. 147, 156 (1982)n addition

to meeting the prerequisites of Rule 23(a), the proposed class must satisfyheneoniditions of
Rule 23(b). Oshana472 F.3d at 51,3Williams v. Chartwell Fin. Servs204 F.3d 748, 760 (7th
Cir. 2000) Under Rule 23({R), a class action that satisfies Rule 23(a) may be sustaiftbe if
party opposing the class has acted or refused to act on gtbahdpply generally to the class, so
that final injunctive relief or corresponding declaratory relief is apprEprespecting the class as
awhole” Fed. R. Civ. P. 23(b)(2)

B. Whether an Identifiable Class Exists

In addition to the class certification prerequisites specifically enumerategtieral Rule
of Civil Procedure 23it is the plaintiff's burden to prove “tlidhe class is indeed identifiable as a
class.” Oshana, 472 F.3d at 513The Court addressthat requirement first.

Mr. Washington proposes the following class definition: “All persons who own vehicles
that are being held pursuant to§@4-24-12(a)(1)by the Marion County Prosecutors [sic] Office
or the Consolidated City of Indianapolis/Marion County or the Indianapolis MetropolitacePol

Department or any agent of the aforementioned DefendarisrigNo. 4 at 3] Mr. Washington

argues that this class is sufficiently identifiable, because all elementee girdbposed class
definition refer to objective criteridl) vehicle owners(2) whose vehicles have been seizZ&)

pursuant tdndiana Code Section 34-2421a)(1) (4) by the Defendants.F[ling No. 4 at 4]
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Defendants argue that the class is not sufficiently identifiable because &tleeioo many
factual \ariables that would have to be determined in order to determine whether persons actually

belong in the class.”[Filing No. 39 at § As possible variables, Defendants hypothesize

individuals who:

e Were held without bond in jail after arrest, and were therefore unable to use
the seized vehicle during the 180-day seizure period,;

e Were unable to post bail and/or convicted and therefore unable te retak
possession of the vehicle; or

e Were “innocent owners” of seized vehicles.

[Filing No. 39 at §

Thesé€'variable$ are irrelevant to whether the class is identifiable. Mr. Washington claims
that the statute at issue violates the Constitutionuseca allows the Government to seize and
hold vehiclesfor up to 180 days without any form of process during that deprivation. That right
to due process, if it exists, applies equally to all individuals whose vehicleszze seder the
relevant stat@—innocent and noimnocent owners alikelt simply makes no differencehether
the individual (because of being incarcerated) could not have made use of the vehicle had
additional process been availabl&he Court agrees with Mr. Washington that they dattual
inquiry required by the proposed class definition involves determining whether avedsdbeen
seized by Defendants, pursuant to the relevant statute.

The Court concludes that the definition proposed by Mr. Washington is based upon

objedive criterig and it outlines aufficiently identifiableclass®

3 Defendants also contend that Mr. Washington does not fall within the class defintarsée
his car has been returned to him, reiterating the mootness argument they raised, @odrthi
rejected, in Defendants’ Motion to DismisBiling No. 39 at qciting Filing No. 24]. The Court
addresses this argument in detail below, but restates here its conclusion.tiéasiington’s
claim was not rendered moot thetreturn of his vehicle.
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C. Federal Rule of Civil Procedure 23(a)

1. Numerosity

The Court can only certify a class that “is so numerous thatgpoiofiall members is
impracticable.”Fed. R. Civ. Pro. 23(é0). “Although there is no ‘bright line’ test for numerosity,
a class of forty is generally sufficient to satisfy Rule 23(a)(cCabe v. Crawford & Co210
F.R.D. 631, 644 (N.D. lll. 2002Hubler Chevrolet, Inc. v. GMC Cord.93 F.R.D. 574, 577 (S.D.
Ind. 2000)

The parties agree that at least 169 vehicles have been se2etebgantpursuant to the

statute at issue.Fjling No.33-2] The Court readily findthat a class size of at led€99members

would make joinder of the parties impracticable and is sufficient to s&gé/23(a)(1).

2. Commonality and Typicality

Mr. Washingtorarguesthat commonality is satisfied because all of the class members were
subject to the same course of conddtttat their vehicles have been seized and held without a
post-seizure, prérfeiture hearing irviolation of their andrifth and Fourteenth Amendment due

procesgights. [Filing No.4 at 7] He argues that the class members share a common question of

law, which is whether the challengedftture statute is unconstitutiona]Filing No. 4 at 7]

Because they share these comnssuaes of law and fact, Mr. Washington argues, he also shares a

“sufficient homogeneity of interestsb tmeet the typicality requirementFiling No. 4 at

Defendants argue that “Washington has not brought forth any facts to corraerddek of
postseizure preforfeiture relief for any athmembers of the putative classnly that they had

their vehicles seized.”Hjling No. 39 at 11] And Defendants reiterate their argument that factual

and legal distinctions among the class members, including Mr. Washington, renderatila to

meet the typicality requirementFEi[ing No. 39 at 12-13
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A class action requires “gquestions of law or fact common to the ckass,’R. Civ. Pro.
23(a)(2) and the plaintiffs claims or defenses must be “typical of the claims or defenses of the
class[,]”Fed. R. Civ. Pro. 23(€3). Commonality is satisfied when there is a “common nucleus
of operative fact,” that is, a “common question which is at the heart of the cBsséirio v.
Livaditis,963 F.2d 1013, 1018 (7th Ck992)(citation omitted).All questions of fact or law need
not be identical; rather, the requirement is satisfied as long as the class oserositeof tie same
legal or remedial theoryin re Ready-Mixed Concrete Antitrust Litig61 F.R.D. 154, 167 (S.D.

Ind. 2009) The commonality and typicality requirements tend to merge because boté &serv
guideposts for determining whether under the particular circumstances maiet@hanclass
action is economicadnd whether the named plaint#f'claim and the class claims are so
interrelated that the interests of the class members will be fairly and adgquatected in their
absence.’Gen. Tel. Co. of the Southwest v. Falohs7 U.S. 147, 158 n. 13982) Although
typicality may exist even if there are factual distinctions between the abitms named plaintiffs

and other class members, the requirement “directs thieetiesiurt to focus on whether the named
representativeglaims have the same essential characteristics as the claims of the class at large.”
Muro v. Target Corp580 F.3d 485, 492 (7th CR2009)(citation omitted. Commonality requires
“that the class members have suffered the same injlmyiie S.668 F.3d at 497and typicality
requires thathe plaintiff’s claims or defenses must be “typical of the claims or defenses of the
class[,]"Fed. R. Civ. Pro. 23(69).

Regarding Defendants’ argument that Mr. Washington has not alleged that othéis like
did not receive a posteizure, prdorfeiture hearing, the Court concludémat it can reasonably
infer that had anywuch hearings taken place, Defendants would have disclosed them in their

answers to Mr. Washington’s interrogatories. Moreover, Defendants dedicale ahtizeir
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summary judgment briefing to arguing why no such hearings are required, and ywhwpthe be
detrimental to the government’s intereShat position is inconsistent with the government having
actually provided many or any individuals with post-seizure fqfeiture hearing.

Here, Mr. Washington'’s clainriges out of the same event or coaers conduct as the class
memberstclaims—i.e., Defendantsseizure of theivehicles pursuant tmd. Code Section 324-
1-1(a)(1)et seq And, as discussed above, the factual distinctoiesl by Defendants are not
relevant to either Mr. Washington’s due process claim or the class cedificati

The Court concludes that the commonality and typicality requirements have hsfegdsat

3. Adequacy of Representation

Mr. Washington argues thhe is an adequate class representative, because he has suffered

the same injury as other members of the clasging] No. 4 at 910.] Defendants argue that Mr.

Washington has not sufficientdlleged that he is an adequate representative, particularly in light
of the fact that his vehicle has now been returned todmichbased on their characterization of the

nature of his claim [Filing No. 39 at 14 Defendants do not contest that Mr. Washington’s

counsel would provide adequate representation.

Federal Rule of Civil Procedure 23(a)(éguires the Court to find th&he representative
parties will fairly and adequately protect the interests of the cla¥hé adequacy inquiry is
composed of two parts: “the adequacy of the named plaintiff's counsel, and the adequacy of
representation provided in protecting the ddéfer separate, and distinct interest[s] of the class
members.” Retired Chicago Police Ass'n v. City of ChicagoF.3d 584, 598 (7th Cir. 1993
(citation and quotation omitted)To adequately represent the class, the representative plaintiff

“must be part of the class and possess the same interest and suffer the sgnas thi@ class
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members.” Amchem Prods., Inc. v. Winds&21 U.S. 591, 625 (1997citation and quotation
omitted).

The Court has no basis to find that MYashington$ counsel will not pursue the class’s
interests, and counsel has experience litigating these types of éasés.the adequacy of Mr.
Washingtoras a class representative, the Court noteshibgiarties agree that Mr. Washington’s

vehicle has been ratied to him. [Filing No.39 at 14 Filing No. 44 at 14 The Court has already

concluded that this does not moot Mr. Washington’ssatéaim, but the Court still must evaluate
Mr. Washingtofs commitment to serving as the class representative, nowishathicle has been
returned Mr. Washington’s car was released to him after the filing of his clas$icaion
motion, but before his reply brief was filed. In his original class certifinddrief, Mr. Washington

hypothesized that Defendants might attempt to moot his claim by returning hitevehiem.

[Filing No. 4 at9.] Mr. Washington argued that the inherently transitory exception to the mootness
doctrine would apply under such circumstances,hendsisiedthat he would remain an adequate

class representativeFi[ing No. 4 at 910.] In his reply, Mr. Washington reiterated his argument

regarding the inherently transitory exception to the mootness doctFiieg [No. 44 at 12-13

Mr. Washington could have been clearer and more explicit in his briefing thathewg
his vehicle has been returned to himewill continue to vigorously represetie interests of the
class. Buthie Court notes that since the return of his vehicle, Mr. Washington has continued to
diligently pursue this case, includinignely filing supplementabriefing ordered by the Court.
Under these circumstances, the Court concludes that Mr. Washington rema@dsquate class

representative.
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D. Federal Rule of Civil Procedure 23(b)

Where, as here, a proposed class satisfies all the prerequisikedesil Rule of Civil
Procedure 23(alass certification is appropriate if the class qualifies as one of thelistees
under subsectio(b). Mr. Washingtonargues, and the Court agrees, that the proposed class fits
within Fed. R. Civ. P. 23(b)(2)n that “the party opposing the class has acted or refused to act on
grounds that apply generally to the class, so that final injunctive relief osponding declaratory
relief is appropriate respecting the class as a whd&ecause this action seeks injunctive relief to
prevent future allegedly illegal deprivations of civil rights, it is a “primaneple[ ]” of a proper
class under Rule 23(b)(2Amchem521 U.Sat614 (citation omitted)see alsdoe v. Giardian
Life Ins. Co.145 F.R.D. 466, 477 (N.D. lll. 199%)[T]he primary limitation on the use of Rule
23(b)(2) is the requirement that injunctive or declaratory relief be the predamiemedy
requested for the class members.”).

E. Proposed Class Definition

The Court notes thatdistrict court has broad discretion to certify a class and may modify

a proposed class definition if modification will render the definition adequidegis v. Hutchins,
321 F.3d 641, 649 (7th Cie003) The Court exercises its discretion to modsfightly Mr.
Washington’s proposed class definition in order to address the appropriadéhboé the class.
Mr. Washington’s proposed class definition is as follows:

All persons who own vehicles thiaave been seized aacke being held pursuant to

IC § 34-24-12(a)(1) by the Maion County Prosecutors [sic] Office or the

Consolidated City of Indianapolis/Marion County or the Indianapolis Metropolitan
Police Department or any agent of the aforementioned Defendants.

[Filing No. 4 at § Throughout his briefing, Mr. Washington makes clear that he challenges the

operation of the statute as a whole, includimg not limited tojnd. Code §84-24-11(a)(1)and

34-24-1-3. Therefore, the Court defines the class as follows:
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All persons who own vehicles that have been seized and held purslahbtea
Code 834-24-1-1 et seq.by the Marion CountyProsecutor’s Office, the
Consolidated City of Indianapolis/Marion County, the Indianapolis Metropolitan
Police Departmenbr any agent of those entitiao were not afforded a pest
seizure, prderfeiture hearing

The Court therefore grants Mr. Wasgjton’s Motion to Certify a Classk[ling No. 3, as
modified above.

V.
CROSS-M OTIONSFOR SUMMARY JUDGMENT

A. Legal Standard

A motion for summary judgment asks the Court to find thathisiunnecessary because
there is no genuine dispute as to any material fact and, instead, the movant dstentidgment
as a matter of lawSeeFed. R. Civ. P. 56(a)As the currenversion of Rule 56 makes clear,
whether a party asserts that a fact is undisputed or genuinely disputed, theysagypport the
asserted fact by citing to particular parts of the record, including demssidocuments, or
affidavits. Fed. R. Civ. P. 56(c)(1)(A) A party can also support a fact by showing that the
materials cited do not establish the absence or presence of a genuine disputtheraithatrse
party cannot produce admsible evidence to support the facEed. R. Civ. P. 56(c)(1)(B)
Affidavits or declarations must be made on personal knowledge, set out facts that would be
admissible in evidence, and shivat the affiant is competent to testify on matters stated. R.
Civ. P. 56(c)(4) Failure to properly supportfact in opposition to a movastfactual assrtion
can result in the mowdis fact being considered undisputed, and potentially in the grant of
summary judgmented. R. Civ. P. 56(e)

In deciding a motion for summary judgment, the Court need only consider dispote
that are material to the decisioA. disputed fact is material if it might affect the outcome of the

suit under the governing lawdampton v. Ford Motor Cp561 F.3d 709, 713 (7th Cir. 2009n
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other words, while there may be facts that are in dispute, summary judgrapptopriate if those
facts are not outcome determinativelarper v. Vigilant Ins. C9.433 F.3d 521, 525 (7th Cir.
2005) Fact disputes that are irrelevant to the legal question will not be considerddrson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986)

On summary judgment, a party must show the Court what evidence it has that would
convince a trier of fact to accept its version of the eveitisnson v. Cambridge Indu825 F.3d
892, 901 (7th Cir. 2003)The moving party is entitled to summary judgment if no reasonable fact
finder could return a verdict for the nomoving party. Nelson v. Miller 570 F.3d 868, 875 (7th
Cir. 2009) The Court views the record in the light most favorable to thenmoving party and
draws all reasnable inferences in that pagyfavor. Darst v. Interstate Brands Corb12 F.3d
903, 907 (7th Cir. 2008)it cannot weigh evidence or make credibility determinations on summary
judgment because those tasks are left to theffader. O’Leary v. Accretive Health, Inc657
F.3d 625, 630 (7th Cir. 2@). The Court need only consider the cited materfadsl. R. Civ. P.
56(c)(3) and the Seventh Circuit Court of Appeals has “repeatedly assured the clstristthat
they are not requd to scour every inch of the record for evidence that is potentially relevant t
the summary judgment motion before themghnson 325 F.3d at 898 Any doubt as to the
existence of a genuine issue for trial is resolved against the moving partgetti v. GE Pension
Plan, 614 F.3d 684, 691 (7th Cir. 2010)

“The existence of crosmotions for summary judgment does not, however, imply that there
are no genuine issues of material fack’J. Corman Derailment Servs., LLC v. Int'l Union of
Operating Engineers335 F.3d 643, 647 (7th Cir. 2003%pecifically, “[p]arties have different
burdens of proof wih respect to particular facts; different legal theories will have an effect on

which facts are material; and the process of taking the facts in the light rarstoig to the non
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movant, first for one side and then for the other, may highlight the pgwhtneither side has
enough to prevail without a trial.”ld. at 648 Put another way, crosaotions for summary
judgment do not waive the right to a trial and, instead, are treated separitelfinney v.
Cadleway Properties, Inc548 F.3d 496, 504 (7th Cir. 2008)

B. Facial or As-Applied Challenge

Mr. Washington'’s initial briefing did napecifywhether heaisesa facial or an aapplied
challenge to the constitutionality of the subject s&gtand this Court ordered suppleménta
briefing in order to clarify that issu¢Filing No. 58] In that briefing, MrWashingtorstated that
he is raising a challenge to the statute’s constitutionality as applied to vemngeso Filing No.
57 at 2]

In considering the specifics of the challenge raised by Mr. Washington, andiculpar
the relief he seeks, the Court concludes that Mr. Washingtorteim@tng to raise a facial
challenge, but only insofar as the statute applies specifically to vehidesCourt suspects that
Mr. Washington is confused as to the proper means by which to challenge the portiotedfitee s
applying specifically to vables. For examplaylr. Washington’s Complainnitially singles out
Ind. Code Section 324-1-2(a)(1}—the provision allowing for, among other things, the seizure of
property incident to a lawful arrest, the maintenance of that property under selagé @nadhibition
on replevin. Butt is clear from the Complaint and the rest of Mr. Washington’s briefing that he
alsochallengednd. Code Section 324-1-1(a)(1) the provision that applies specifically to the
seizure of vehicles. The Court, therefore, construes Mr. Washinglaiis as a facial challenge
to Ind. Code Section 324-1-1(a)(1) read in conjunction with the statutory provisions of that
chapter See, e.gSix Star Holdings, LLC v. City of Milwauked®?1 F.3d 795, 803 (7th Cir. 2016)

(“Because the distinction between facial andiaglied challenges informs only the choice of
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remed, not what must be pleaded in the complaint, a court may construe a challengeeas appli
or facially, as appropriatg.(internal citation and quotation omitted).
C. Mootness*
In their CrossMotion for Summary JudgmenDefendants argue thddr. Washingtors
claim has been rendered moot, divesting this Cousubfjectmatter jurisdidon. [Filing No. 40
at 56.] Defendants contend that becatvie Washingta’s vehiclehas been returned to him, he

no longer has an active case or controversyinfj No. 40 at 56.] Mr. Washington responds that

his claim falls within the “inherently transitory” exception to the mootness doctmghas

therefore nobeenmooted by the return of his vehiclezillng No. 45 at 4 The Court addresses

this argument first, as subject mattergdiction is a threshold issue.
Defendants rely heavily ohlvarez v. Smith658 U.S. 87 (200930 support theimootness

argument. [iling No. 40 at 57.] In that case, six individuafged suit against variougovernment

officials in lllinois, dleging that those defendant®lated the Due Process Clauseseizingthe
plaintiffs’ vehicles antbr cash without affording them gostseizure, prdorfeiture hearing
Alvarez 558 U.Sat 9Q The district court denied the plaintiffs’ motion to certify a class] the
plaintiffs did not appeal that denidll. at 91 Theplaintiffs thenproceeded on an individual basis
against the defendantsdl.

The defendants moved to dismiss the plaintdfaims on the basis that “the Constitution
does not require any procedure prior to the actual forfeiture proceedihg.The district court

grantedthe defendantsnotion, and the plaintiffs appealeéd. On appeal, the Seventh Circuit

4 The Court notes that it has already addressed this argument in its Gitoher No. 34, regarding
Defendants’ Motion to DismissE[ling No. 24. Defendants do not cite the Court’s prior order,
and they do not address why that order would not constitute law of the case heeseHtmthe
extent that Defendants attempt to argue that the Courts noling was legally erroneous, the
Court addresses in greater detail why Defendants’ mootness claim fails.
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reversed the district court, concluding that “the procedures set @ illlinois statute show
insufficient concern for the due process rights of the plag;itéind that “some sort of mechanism
to test the validity of the retention of the propertyagquired.” Id. The defendants appealed the
Seventh Circuit’s reversal, and the Sampe Court granted certiorarid. While thcse appeals
were pending, the State returned the sevsducles, and the plaintiffs reached various settlement
agreementsvith the State regarding the seized cagh.at 92. Without reaching the meritshe
Supreme Court concluded that because there was no longdivardispute over the seized
property, there was no longer an actual case or controversy subject to aidyadared therefore
that the plaintiffs’ claims were maotd. The Supreme Court also concluded that the “capable of
repetition while evading review” exception to the mootness doctrine did not dfpht. 9394.

Defendants contend th&tlvarez dictates the outcome hewvnd that theCourt must

conclude that it leks jurisdiction. Filing No. 40 at § However several key facts differentiate
the circumstances present here. The Court concludes that, for two redsansz does not
controt (1) the Alvarezplaintiffs were individuals, and not members of a class; andl{&rez
did not involve the application of the “inherently transitory” exception to the mootnesmdoctr
The Alvarezplaintiffs were denied class certificatioandthey praeeded individually.
Therefore, each plaintiff raised a claim only regarding his or her individopkepy and did not
seek to represent the interests of other unnamed plaintifése property had not yet been
returned Here, Washington seeks to represent the interests of all persons subject tatb®teiz
vehicles and his class certification motion is enmtly pending before this CourfFiling No. 3]
As theAlvarezcourt noted, clss plaintiffscouldcontinue to dispute ownership of seized property.
Alvarez 558 U.S. at 983 (“The plaintiffs pointout that they sought certification of a clagsxd

a class might well contain members who continue to dispute ownership of seizedygiopert
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While thatpossibilitywas foreclosed iAlvarez due to the denial aflasscertification, the same
is not truehere.

The Seventh Circuit addressed a simd@cumstancen Olson v. Brown594 F.3d 577,
583 (7th Cir. 2010Q) Olsoninvolved claims raised by a putative class péintiffs who were
inmates othe Tippecanoe Counjgil in Indiana Olson 594 F.3d at 5780. The named plaintiff
Olson was transferred to anotlef after filing his complaint, and the district court subsequently
dismissed his claim as mootld. at 57980. The Seventh Circuit reversed that dismissal,
concluding that Olson:

...seeks to keep the claim alive beyond his individual claim to certify the dfass.

the district court certifies the class, the case can proceed to the merits for the

certified class of plaintiffs. The Alvarez plaintiffs, through their inaction in

response to the denial of class certification, conceded that their clainid sbbu
extend beyond the life of ¢ir individual claims.

Id. at 58384. The court conluded that “[the difference in procedural postures of the two cases
makesAlvarezinapplicable to the case at handd’ at 584 The Courtfindsthat this case mirrors
Olson andit follows the Seventh Circuit’s conclusion thdtarezis inapplicablenere.

Second, while th&upreme Court il\lvarezconcluded thathe “capable of repetitiopet
evading review” exception to the mootness doctrine did not apply, it did not consider vihether
“inherently transitory” exception appliedAlvarez 558 U.S. at 93 As the Seventh Circuit has
repeatedly held, the “inherently transitory” and “capable of repetition yet reyagview”
exceptions are distinct, with different required showing&son 594 F.3dat 583 see alsoBanks
v. Nat'| Collegiate Athletic Ass;®77 F.2d 1081, 10886 (7th Cir. 1992) To satisfy the “capable
of repetition yet evading reviéwexception, a plaintiff must show thia¢ persanally would again
be subject to the complainedl conductsometimein the future. Olson,594 F.3d at 583 A
plaintiff seeking to invoke the inherently transitory exception, howewesd not make such a

showing. Id. Instead, he must establish thY it is uncertain that a claim will remain live for any
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individual who could be named as a plaintiff long enough for a court to certify $s alad (2)
there will be a constant class of persons suffering the deprivation complaimetth@icomplaint.
Id. Put otherwise, the “capable of repetition yet evading review” exceptionesguplaintiff to
show thathe risks being subjected again to the offending behavior, while the “inherently
transitory” exception requires a showing tkameonewithin the plaintiff class will suffer the
complainedof conduct. Washington does not invoke the “capable of repetition yet evading
review” exception, and instead invokes the “inherently transitory” exception.

The Court concludegas it did in its ordedenying Defendants’ Motion to Dismis)at
Washington has established that the inherently transitory doctrine appée&inst; it is uncertain
that a claim will remain live for anpdividual who could be named as a plaintiff long enough for
a courtto certify the class. The statute itself limits the-fandeiture period to 180 days. As the
procedural history of this case illustrates, despite a district court'etfeds to provide prompt
resolution to all pending matters, the realities ofstrdt court’s docket and case lo@dong with
the possibility that the parties may need additional time to conduct discoveryl relatéass
certification)may result in motions to certify being unresolved for longer than 180 days. In this
case, Washgton’'s Motion to Certifya Classwas filed on November 2, 204émore than 180
days before the issuance of an order resolvir{éritng No. 3] And, as the State retains discretion
to returnthe seized property to its owner at any time, it could attempt to moot any namé&tf’plain
claim bysimply returning the property after the plaintiff files a motion to ceptifyecondthere
will be a constant class of persons suffering the deprivaionplained of in the&Complaint.

Defendants have not indicated any intention to cease enforcement of the atatudefendants

® Precisely that scenario occurred in this caSeefiling No. 34]
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do not dispute that at least 169 vehicles have been seized for forfeiture between NQy@dber

and February 13, 2017Fi[ing No. 33 at 3-9

The Court therefore concludess it did at the motion to dismiss statlpat Washington’s
claim was not rendered moot by the return of his vehicle. The Court retains jiorsdiatr this
dispute.

D. Due Process Challenge

1. Due Processnd Forfeiture: Background

Mr. Washingtorarguedhatthe statutory scheme creatediby. Code §84-24-1-1et seq.
violates he Due Process Clauses of the Fifth and Fourteenth Amendrbengise it allows the
government to seize and haldhiclesfor an extended period of time without giving the owaier

opportunity to challenge the deprivatiorfiljng No. 32 at 5Filing No. 57 at 12.] Defendants

respond that only a forfeiture hearing is required, and therefore the statutoryesdbesnnot

offend the Constitution. Hling No. 40 at 3-§

The Due Process Clause of the Fifth Amendment, incorporated to the states by the
Fourteenth Amendment, providdgat “[n]Jo person shall...be deprived of life, liberty, or property
without due process of law.” U.S. Const. Am. Ve Supreme Court has established “the general
rule that individuals must receive notice and an opportunity to be heard before the Governm
deprives them of property.United States v. James Daniel Good Real Br5p0 U.S. 43, 489
(1993)(citing United States v. $8,85@61 U.S. 555, 562, n. 12 (198%uentes v. Shevid07
U.S. 67, 82 (1972)Sniadach v. Family Finance Corp. of Bay Vi&85 U.S. 337, 342 (1969)
(Harlan, J., concurringiullane v. Central Hanover Bank & Trust C839 U.S. 306, 313 (1950)
However the Supreme Court has concluded that, in some “extraordsiagtions the lack of

preseizure notice and hearing does not offend due proSesSood Real Prop.510 U.S. at 53
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In Calero-Toledo v. Pearson Yacht Leasing C4l6 U.S. 6631974) the Supreme Court
considered a caseuaolving the seizure ofnoveable property. In that case, Puerto Rican
authorities discovered marijuana on a yacht that was being leased by tiawRoan residents.

Id. at 665 Several months later, pursuant to a Puerto Rican statute that authorized thesdizure
forfeiture of vesselthat had been used to transport controlled substdagesnforcemenseized

the vessel without prior notice to either the lessee or the owner, Pearson Yasthy &mpany

Id. at 665-66.No adversarial hearing was he&farding the seizuréd. at 666 Within ten days
after the seizure, the lessees were given nofi¢ke forfeiture asmandated by the statute, and
they did not challenge the sereuld. The yacht was then forfeited to the Government of Puerto
Rico.ld. Pearson learned of the forfeiture while attemgpto repossess the yacht from the lessees.
Id.

Pearson filed suit, seeking a declaratory judgment that the Puerto Ricaorgtatheme
unconstitutionally denied it due processofaras the statute authorized law enforcement to seize
the yacht without notice onadversary proceedindd. at 668. The government argued that while
preseizure notice and a hearing would normally be required by due procesgpehas pre
forfeiture seizure fell within the limited circumstances in whadeizure would be constitutionally
permissible without either of those procedural safeguaddst 678 The Supreme Court reasoned
that “preseizure notice and hearing might frustrate the interests sentkd btatutes, since the
property seized-as here, a yachtwill often be of a sort that could be removed to another
jurisdiction, destroyed, or concealed, if advance warning of confiscatiegmen.” Id. at 679
The Court held that “[i} these circumstances, we hold that this case presents an ‘extraordinary’
situation in which postponement of notice and hearing until after seizure did not dengahss’pr

Id. at 679-80
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In Good Real Propertythe Supreme Court addressed thefpréeiture seizure ofeal
property. Defendant Good pled guilty in state court to a drug offaftee various marijuana
products and drug paraphernalia were discovered in his.h@Goed Real Property339 U.S. at
46. Several years later, the federal government sought to indrateforfeiture proceedings
against Good’s home, pursuant to a federal statute permitting forfeiture ofapaftpmwhen that
property was used to commit or facilitate the commission of a drug offddseat 47 The
governmenbbtained ann remwarrant to seize thproperty which was issuetly a magistrate
judgein anex parteproceeding Id. The government subsequently seized the propathput
prior notice to Good or an adversary heariig).

Good challenged the smure, arguing that it deprived him of his property without due
process of law.|d. The government contended that the seizure was lawful, arguing “that it
afforded Good all the process the Constitution requirés.” The government argdehat “the
seizure 6 real property under the drug forfeiture laws justifies an exception to the dseal
process requirement of preseizure notice and hearimg,.”at 42 As in CaleroToledq the
Supreme Court reiterated that due process “tolerate[s] some exceptions tendnal gule
requiring predeprivation notice and hearing, but onlgxtraordinary sitations where some valid
governmental interest is at stake that justifies postponiniggaeng until after the eventGood
Real Property510 U.S. at 53internal citation and quotations omitted).

The Court applied the test developedviathews v. Eldridge424 U.S. 319, 96 (1978n
orderto determine whether the deprivation at issue involved such an “extraordinary situation.”
Good Real Property510 U.S at 53 That analysis requires the court “to consider the private
interest affected by the official actiptine risk of an erroneous demtion of that interest through

the procedures used, as well as the probable value of additional safeguards; avethe&its

21


https://www.westlaw.com/Document/I22235ee09bf011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_46
https://www.westlaw.com/Document/I22235ee09bf011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_46
https://www.westlaw.com/Document/I22235ee09bf011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_47
https://www.westlaw.com/Document/I22235ee09bf011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I22235ee09bf011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I22235ee09bf011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I22235ee09bf011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I22235ee09bf011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iaf658a619c7e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_53
https://www.westlaw.com/Document/Iaf658a619c7e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_53
https://www.westlaw.com/Document/Ic1e7189c9c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_96
https://www.westlaw.com/Document/Iaf658a619c7e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_53

interest, including the administrative burden that additional procedural requiremeunls
impose.” Id. at 53(citingMathews424 U.S. at 336 Applying this balancing test, the Coield
in favor of Good, concluding that:
[i] n sum, based upon the importance of the private interests at risk and the absence
of countervailing Government needs, we hold that the seizure of real property under
8§ 881(a)(7) is not one of those extraordinary instances that justify the postponement
of notice and hearingUnless exigent circumstances are presentDtie Process

Clause requires the Government to afford notice and a meaningful opportunity to
be heard before seizing real pragesubject to civil forfeiture.

Good Real Property10 U.S. at 53

In United States v. $8,85@61 U.S. 555 (1983)decidedten years befor&ood Real
Property, theSupreme Courtonsidered a challenge to the timing of a civil forfeiture proceeding
itself. That case involved an individual’s failure to report U.S. currency to officials asit&necde
the country. $8,850,461 U.S. at 557 Under the federal statutory scheme in place at that time,
individuals entering the country with more than $5,000 in U.S. currency were cetifiee a
report with the U.S. Customs ServiceQtistom8) declaring the amount of money being
transported.ld. Customs officials were authorized to seize any monetary instrunognthich a
report was nofiled. Id. Under the statutes and regulations followed by Customs, they would
notify any person “who appears to have an interest in the seized property afpbeypsliability
to forfeiture and of the claimatd right to petition the Secretary of the Treasury for remission or
mitigation of the forfeituré. Id. If a claimant did not file a petition, then the Customs effiwas
required to prepare a full report of the seizure, which was then sent to tkd States Attorney.
Id. at 557-58 And finally:

[u]pon receipt of a report, the United States Attorney is requimariedately to

inquire into the factsand, if it appears probable that a forfeiture has been incurred,

‘forthwith to cause the proper proceedings to be commeanddposecuted,

without delay.’ After a case is reported to the United States Attorney for institution

of legal proceedings, no administrative action may be taken on any petition for
remission or mitigation.
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Id. at 558(citing 19 U.S.C. § 160419 CFR § 171.2(})

The currency at issue was seized in September 1975, and a complaint seekingeforfeitur
was not filed until March 1977, a temporal gap of nearly eighteen months. Thardl@mgued
that the government’s delay in filing a civil forfeiture proceediviglated her due process right
to a hearing at a meaningful tirthe $8,850,461 U.S. at 56Zinternal citation and quotation
omitted). The Court applied a test articulate@amker v. Wingo407 U.S. 514 (1972priginally
formulated to evaluate claims raised pursuant to the Sixth Amendment right to a spdedy tria
$8,850,461 U.S. at 564 TheCourt reasoned that, while that test did not deal specifically with
claims arising under the Fifth Amendment’s due process right:

...the Fifth Amendment claim herewhich challenges only the length of time

between the seizure and the initiation of the feufei trial—mirrors the concern of

undue delay encompassed in the right to a speedy ffiaé Barker balancing

inquiry provides an appropriate framework for determining whether the delay here
violated the due process right to be heard at a meaningful time.

Id. at 564 That test involved “a weighing of fotactors: length of delay, the reason for the delay,
the defendant’s assertion of his right, and prejudice to the defenddntApplying theBarker
test, the Court concluded that the balance of factors “indicate[d] that then@Gmréts delay in
instituting civil forfeiture proceedings was reasonable,” and that no due proces®uiotcurred.
Id. at 569-70.

2. Proper Evaluative Framework

Mr. Washington argueghat this Courtshould,asthe Supreme Court did iBood Real
Property, apply theMathewstest to determine whether the statutory scheme complies with the

requirements of due proces§Filing No. 32 at § Defendants suggesisteadthat $8,850is

analogous, and that the Court should apipgBarker speedy triatestas the Supreme Court did

in that case [Filing No. 40 at 4 Each party contends that, regardless of which test applies,

summary judgmenghould be granted in their favortiling No. 40 at 4Filing No. 45 at 9-13
23


https://www.westlaw.com/Document/I22218a2a9bf011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_557
https://www.westlaw.com/Document/NAEA5FC00A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NBB0B35D08CDF11D9A785E455AAD0CC92/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I22218a2a9bf011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_562
https://www.westlaw.com/Document/Ia554244b9aea11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I22218a2a9bf011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_564
https://www.westlaw.com/Document/I22218a2a9bf011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_564
https://www.westlaw.com/Document/I22218a2a9bf011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_564
https://www.westlaw.com/Document/I22218a2a9bf011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_564
https://ecf.insd.uscourts.gov/doc1/07315801482?page=5
https://ecf.insd.uscourts.gov/doc1/07315907851?page=4
https://ecf.insd.uscourts.gov/doc1/07315907851?page=4
https://ecf.insd.uscourts.gov/doc1/07315934892?page=9

Defendants characterize the issue in this case as one of -tiinnghow quickly a
forfeiture hearing must occupostseizurejn orderto satisfy the demands of due proce$hat
characterization is in line with the facts$8,85Q in which the claimant specifically challenged
the government’s eighteenonth delay between the seizure of her property and the filing of a civil
forfeiture action. But, unlike in $8,85Q Mr. Washingtondoes notchallenge the timing o
forfeiture hearingr the propriety of forfeiture proceedings. Insteasichallenges the statutory
schemeasenabling the deprivation of property without any process oomppity to challenge
that deprivation, prior to the forfeiture hearing.

The Seventh Circuit addressed precisely this questismith v. City of Chicag®24 F.3d
834 (7th Cir. 2008)vacated and remanded sub noftivarez v. Smithb58 U.S. 87 (2009)While
that case was later vacated on mootness grounds, as discussed above, by the Supresne Court’
decision inAlvarez,the Caurt notes that iis not decidng this issue in a vacuumndshould look
to andmay benefit from the Seventh Circuit’s reasoning in that caBkee Seventh Circuit
concluded thaGood Real Propertgnd theMathewsframework—not theBarker test employed
in $8,850—provided the proper analytical framework for evaluating an almost idefiticals
civil forfeiture statute. The court reasoned th$&8,850and theBarkertest “concern[jthe speed
with which the civil forfeiture proceeding itself is begua different question from whether there
should be some mechanism to promptly test the validity of the sgizareith 524 F.3d at 837
The Smithcourt also pointed to the Second Circuit’s decisiodrimstock v. Kelly306 F.3d 40
(2nd Cir. 2002)addressing another nearly identical forfeiture statute, as supportingdsision.

In that case, the Second Circuit conclutiest:

[tihe application of the speedy trial test presumes prior resolution of any issues

involving probable cause to commence proceedings and the govemoesttdy

of the property or psponspendente liteJeaving only the issue of delay in the
proceedings. The impoundment of properyor the incarceration of a criminal
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defendant—eertainly increases the hardship worked by any delayhe
Constitution, however, distinguishes between the need for prompt review of the
propriety of continued government custody, on the one hand, and delays in
rendering final judgment, on the other.

Krimstock 306 F.3d at 68

The Court agrees with the circuit courts’ reasoning in BatiithandKrimstock Thisis a
process caseaot a timing case.The Court concludes, as did the Supreme Cou@and Real
Property,that theMathewstest provides the proper framework, under the circumstances present
here, toevaluate the statutory schethe.

3. Application of Mathews Factors

Having concluded that thiglathewstest provides the proper evaluative framework, the
Court turnmextto applicatiorof that test.That analysis requires the coutt tonsider the private
interest affected by the official action; the risk of an erroneous depnwaitthat interest through
the procedures used, as well as the probable value of addgadeguards; and the Government’
interest, including the administrative burden that additional procedural requiremeunls
impose” Good Real Property510 U.S. at 53citing Mathews, 424 U.S. at 336 The Court
considers each factor turn.

a. Private Interest

The Court first considers the private interest thahgactedoy Defendants’ conduciThe

deprivation of property, both real and personal, implicates substantial due pntee=ssts.See

® The Court notes that the Supreme Court also apparently vié&850andGood Real Property

as addressing different issues, at least insofar as the due process inquoneessed. Writing
after$8,850was decided, the Supreme Court stated that “[w]hethparteseizures of forfeitable
property satisfy the Due Process Clause is a question we last confror@ateioToledo v.
Pearson Yacht Leasing Co. which held that the Government could seize a yacht subject to civil
forfeiture without affording prior notice or hearingGood Real Property510 U.S. at 52
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e.g., Good Real Property510 U.S. at 554 (stating “essential principle” that “[ijndividual
freedom finds tangible expression in property rightst)entes v. Shevid07 U.S. 67, 85-86, 97-
98 (1972)(concluding that replevin of household furniture and appliances requil@ hearing
and stating that even“éemporary, nonfinal deprivation of property is nonetheless a ‘deprivation’
in the terms of the Fourteenth Amendnignt

Vehicles are a particularly important form of personal property, aed tparticular
importance derives from their use as a mode of transportation, and, for some, the means to earn a
livelihood.” Krimstock 306 F.3d a61; see alsoColeman v. Wat#0 F.3d 255, 2661 (8th Cir.
1994)(statingthat “[a]Jutomobiles occupy a centgahce in the lives of most Americans, providing
access to jobs, schools, and recreation as well as to the daily necessfeés Styipmann v. City
& County of San Franciscd®57 F.2d 1338, 13423 (9th Cir. 1977)finding a “substantial”
interest in the “uninterrupted use of an automobile,” upon which the asvfadrility to make a
living” may depend);Brown v. State 653 N.E.2d 77, 80 n.3 (Ind. 199%)it is, however,
particularly important, in the state which hosts the 50§ automobile race, to recognize that cars
are sources of pride, status, and identity that transcend their objectlwgtestrWe are extremely
hesitant to countenance their casual violation, even by law enforcemerdroffidhio are
attempting to solveerious crime8). A vehicle’s importance as a means to eativing and
participate in the activities of daily life igarticularly pronouncedin Indiana, where public
transportation options are limited, even in the state’'s largest citieSee, e.g.,

https://indygobus.wpengine.com/wp-content/uploads/2017/05/system_weblpdt accessed

August 10, 2017 (map of available Indianapolis bus routes).
Other consideratnsalso impact the private interssit stake.SeeKrimstock 306 F.3d at

61. First, the statute allows for a lengttiye period to pasisetween the seizure of a vehicleda
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the forfeiture proceedings. Following a seizunegovernment may hold a vehicle without taking
any action for 180 days, or for 90 days after receiving written notice from the demamnding
thevehicle’s return.Ind. Code §34-24-1-3 During this timeframe, the owner of the property has
no aility to challenge the seizure, because replevin is prohibited by the statdteCodes 34-
24-12(c) (“Property that is seized under subsection .(a)is not subject to replevin but is
considered to be in the custody of the law enforcement agency making the Yeizure.

Therefoer, three tsix months may elapse, during which time the owner is deprived of the
use of his vehicle, and the government is not required to take any action whatsgaxaing the
seized property.lt is particularly problematic that the statute spedifychars replevin. Absent
another statutorily created mechanism to challenge the deprivation, replevih proulde a
vehicle owner’s only recourseBut that avenue has been specifically foreclosed by the statute.
During those months, if the owner tsesured financing to purchase the vehicle, he is still required
to makepayments on that loan, lest he risk foreclosure and repossession. He is algdl refuir
course, to make other arrangements for his transportation needs, which may includefiidda
life activities such as transit to a job or school, visits to health care poofalss and caretaking
for children orother family membes. It is evident to this Court thad three to sixmonth
deprivationis a lengthy one, and could cause signifideardship to the individual whose vehicle
IS seized.

Even a“temporary, nonfinal deprivation of property is nonetheless a ‘deprivation’ in the
terms of the Fourteenth Amendmgrituentes 407 U.S. at 886, and it follows that the longer
the deprivation, the more heavily it weighs in the balankeKrimstock the Second Circuit
concluded that a delay of up to twetfitye dayspermitted bya similar statute offended the Due

Process ClauseKrimstock 306 F.3d at 54 And & the Krimstockcourt highlighted, many state
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forfeiture statutes provide individuals with an early opportunity to chaléhg government’s
probable cause for seizing property “or the legitimacy of its retainizgdg@roperty during the
pendency of proceedingsKrimstock 304 F.3d at 5{citing Fla. Stat. £32.703(2)(2) Indiana’s

does not. Florida’s forfeiture statute, for exam@llows individuals to request aadversarial
preliminary hearing after the seizure to determine whether probable e@dateto believe that
such property has been or is being used in violation of the Florida Contraband Forfeiture Act
Fla. Stat. Ann. § 932.703(3)(aAn individual’s inability to challenge the propriety of the seizure
leaveshim with no means to shorten the period of deprivation.

Second,unlike some states’ statutelsidiana’s forfeiture provisions do not allow for
interim relief during the pendency of proceedings. Such interim reliedl @acllde returning the
seized vehicle subject the posting of a surety bond or other adequate secusideFla. Stat.

§ 932.703(3)(d)"...the court shall order the property restrained by the least restrictives neean
protect against disposal, waste, or continued illegal use of such propettygpeisposition oftie
forfeiture proceeding. The court may order the claimant to post a bond or other adequi#ye sec
equivalent to the value of the propefly. The absence o&n opportunity forinterim relief
particularly burdens individuals who lack the financial resources to secure anotloés dehing

the pendency of proceedings, or who are unable to access reliable public transportati

The private interests at stake are strong, and the statute imposes a heavypbuhdse
interests.This factor weighs healyiin favor of the individual whose property is subject to seizure.

b. Risk of Erroneous Deprivation and Probable Value of Additional Safeguards

The second factor to be considered undeMathewsanalysis is the risk of an erroneous
deprivation of sahinterest through the procedures used, as well as the probablgifvalug of

additional safeguards Mathews 424 U.S. at 335
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The Court highlightshat undethe challengedtatutory schemehe only procesthatan
individual receives prior to a forfeiture hearing is a law enforcement pffideterminatiorthat
probable cause exists for an arrelto warrant need be issued, there is no review by a neutral
factfinder regarding the propriety of the initial seizure, and there isdicigldeterminatn of
probable caustor the seizure In order to be eligible for forfeiture, the vehicle’s involvement in
illegal activity must be more than incidentalfortuitous, but there is no chance to address this
requirement until the forfeiture hearing. This is particularly problematic in dfthe fact that
the statutallows law enforcement to seize vehicles ofivighals who are entirely unconnected
with the conduct that gave rise to the arreSeeKrimstock,306 F.3d at 53 And the statute
includes no provisions that would enable those “innocent owners” to challenge the deprivation
during the pendency of proceedings. The risk of erroneous deprivation is pastibigarifor
these individuals.

Moreover, as the Supreme Court observe@aod Real Propertyprocedural safeguards
are of “particular importancewhere the Government has a direct pecuniary interest in the
outcome of the proceedirigGood Real Propertyg10 U.S. at 5%6. Underindiana Codé&ection
34-24-1-4c), in the event that property is forfeited, the propertytisrned to the law enforcement
agency that seized it.. The court ordering forfeiture “may permit the agemsg tthe property
for a period not to exceed three (3) yearsl’ Or the property may be sold in a public sale, with
theproceeds divided, purant to the statute, between the seizing law enforcement agency and the
common school fundind. Code §34-24-1-4C), (D). Here, the government has a direct pecuniary
interest in the outcome of the forfeiture proceeding, which weighs in favor of affordbust

procedural safeguds.
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Under these circumstances, the Court concludes that the risk of erroneous deprivation is
high, and additional procedural safeguards wontttedbe valuable

c. The Government’s Interest

The final Mathewsfactor evaluates “the Government’s intreincluding the function
involved and the fiscal and administrative burdens that the additional or substitute mbcedur
requirements would entail.Mathews 424 U.S. at 335The Government has a strong interest in
ensuring that vehicles subject to seizure are not removed to another jurisdictieglednor

destroyedprior to the forfeiture proceeding$Filing No. 40 at 4 Defendants point t€alero-

Toledoas dictating the outcome in this case, arguing that the risk of losing the s@hjetty is
too great to justify the provision of any pemlural safeguards.

The Court, however, reiterates that Mr. Washington does not seek a declaration that the
Government may not holdehicles, pending seizure proceedings. Instead, he seeks the
opportunityto challenge the propriety of tltentinued deprivation. Firsas theKrimstockcourt
explained, “[t]he critical difference betwe&alero-Toledoand thepresent case is that plaintiffs’
vehicles have already been seized and are in the hands of the Pgolsteas with real property
seized by the garnment in forfeiture proceedings, there is no danger that these vehiitles
abscond. Krimstock 306 F.3d at 65 Seond, Mr. Washington, like the plaintiffs iKrimstock
seeks a@eterminatiorf only of whethercontinuedretentiori of his vehicle s valid and justified.

Id. In some case®f coursegcortinued retention will be justified due to thek that an individual
would attempt to conceal or abscond with the vehi¢i®wever, “[cpntinued retention may be
unjustified when other means of restraint would accomplish thesGinals. 1d. (citing Good
Real Property510 U.S. at 59 In many cases, th@overnment may well have “various means,

short of seizure, to protect its legitimate interests in forfeitable propestigh as requiring a
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claimant to post a bond, “or a court could issue a restraining order to prohibit the sateuatide

of the véhicle” Krimstock 306 F.3d at 65 As theKrimstockcourt concluded, “[tje need to
prevent forfeitable property frofieing sold or destroyed during the pendency of proceedings does
not necessarily justify continued retention of all vehicles when other mearaofgshing those
goals are available.Td.

The Court acknowledges that requiring a post-seizure hearing would imposetamaddi
administrative burden,ub as the Court noted i@mith due process always imposes some burden
on governmental acter SeeSmith,524 F.3d at 838 And thegovernment already has experience
with conducting posarrest probableause hearirgy For example, when an individual is ated
(a seizure of a diffent variety) without a warrang probable cause hearing must take place
following the arrestSeend. Code§ 3533-7-4a) (providing that when a person has beemsted
without a warrant, “the facts upon which the arrest was made shall be submittequididia¢
officer, ex parte, in a probable cause affidavit

d. Balancing the Mathews Factors

As described above, and as the courts difimith and Krimstodk, the Court concludes

that theprivate interest and risk of erroneous deprivation factors, on balance, outweigh any

" The Court notes that, following the vacatur of the Seventh Circuit’s opin®mith the lllinois
legislature amended the forfeiture statute, adding a provision allowirtigefqreliminary review
of a preforfeiture seizure. That provision requires that “[w]ithin 14 days of theiseithe State
shall seek preliminary determination from the circuit court as to whether there is protalde
that the property may be subject to forfeitur&25 Ill. Comp. Stat. 150/3.5(c)

Regarding vehicleghe provision provides as follows:

(e) For seizures of conveyances, within 7 days of a finding of probable cause undeicsulsg

the registered owner or other claimant may file a motion in writing supporteddsy sifidavits
claiming that deniabf the use of the conveyance during the pendency of the forfeiture proceedings
creates a substantial hardship. The court shall consider the following factorseimidetg
whether a substantial hardship has been proven:
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governmental interestThe balance oMathewsfactorsdemonstrates that due process requires
that individuals be provided with some sort of mechanism through which to chaliéregeer

continued deprivation is justifiable. This is not one of those “extraordinaryisitgain which

(1) the nature of the claimed hahp;

(2) the availability of public transportation or other available means of traatpaor and
(3) any available alternatives to alleviate the hardship other than tine oétine seized
conveyance.

If the court determines that a substantial hardship has been proven, the cotiréshmlance the

nature of the hardship against the State’s interest in safeguarding the convéydreeourt
determines that the hardship outweighs the State’s interest in safeguhliconveyance, the

court may temporarily release the conveyance to the registered owner egitdtered owner’s
authorized designee, or both, until the conclusion of the forfeiture proceedings ohfshsuer

period as ordered by the court provided that the person to whom thieyaane is released
provides proof of insurance and a valid driver’s license and all State and Igisalateons for
operation of the conveyance are current. The court shall place conditions on the conveyance
limiting its use to the stated hardship aestricting the conveyance’s use to only those individuals
authorized to use the conveyance by the registered owner. The court shall revoke the order
releasing the conveyance and order that the conveyance be reseized by laenenfoif the
conditions of release are violated or if the conveyance is used in the commisaionadfense
identified in subsection (a) of Section 6-205 of the lllinois Vehicle Code

If the court orders the release of the conveyance during the pendency of tieréopieiceedigs,
the registered owner or his or her authorized designee shall post a cash satuttity Clerk of
the Court as ordered by the court. The court shall consider the following facti@termining the
amount of the cash security:

(A) the full market vlue of the conveyance;

(B) the nature of the hardship;

(C) the extent and length of the usage of the conveyance; and

(D) such other conditions as the court deems necessary to safeguard the conveyance

If the conveyance is released, the court shall order that the registeredaviis or her designee
safeguard the conveyance, not remove the conveyance from the jurisdiction, not concegl, dest
or otherwise dispose of the conveyance, not encumber the conveyance, and not diminigk the val
of the conveyare in any way. The court shall also make a determination of the full market value
of the conveyance prior to it being released based on a source or sources défingd Adm.

Code 919.8)(2)(A) or 919.80(c)(2)(B). 725 Ill. Comp. Stat. Ann. 150/3.5.
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the Constitution tolerates an exception to the general rule regaipregleprivation hearingSee
Good Real Property10 U.S. at 53

E. Remedy

Mr. Washington requests a declaratory judgmentltithtCode Section 324-1-1(a)(1)
as read in conjunction with other statutory provisiasinconstitutonal. [Filing No.1.] He also
requests a permaneimjunction, enjoining Defendants from enforcing the stattite., seizing
and holding vehiclewithout providing individuals with an opportunity to challenge the seizure or
deprivation. Filing No. 1.] Defendantsobject to the issuance of an injunction, arguing that it
would constitute a rewriting of the statut@ practice whiclthey arguehis Court should avoid.

[Filing No. 59 at 4

For reasons already discussed, the Court concludes that the statutory provsiang al
for the seizure and retention of vehicles without providing an opportunity for an indivaual
challenge the préorfeiture deprivation are unconstitutionallhe Court need not “rewrite” the
statute in order to enjoin Defendants from enforcing an unconstituitatestatute. SeeBuquer
v. City of Indianapolis2013 WL 1332158, *16 (S.D. Ind. 201{&njoining enforcement dhdiana
statute held to violate the Fourtm&ndment)The Court is mindful that the drafting of forfeiture
laws is the responsibility of the Indiana General Assembly, and thig @dunot attempt a
constitutional rewrite of the statule.But it is this Court’'s responsibility to adjudicate the

constitutionality of a law when properly presented with the question.

& Throughout its analysis, the Court has identified a variety of methods éfenhdants could
implement in order to satisfy the demands of due process, including, at a minimurdingrovi
individuals with a timely posseizure, prdorfeiture hearing. The Court has also identified several
state statutes that contain procedural safeguards aimed at providing adequaiecess.
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V.
CONCLUSION

For the reasons described abghe CourtGRANT S Mr. Washingtohs Motion to Certify
a Class, [filing No. 3, as modified.

The CourtGRANTS Mr. Washington’s Motion for Summary Judgmeritilihg No. 31.
It concludes thaindiana Code Section 324-1-1(a)(1) read in conjunction with Indiana Code
provisions of the same chaptetolates the Due Process Clause of the Fifth and Fourteenth
Amendments. The Defendants are herebtJERMANENTLY ENJOINED from enforcing
Indiana Code Section 324-1-1(a)(1) as read in conjunction with Indiana Code provisiohs
the same chaptehe Defendants are hereby further ordered to inform forthwith all affesasted
Indiana state governmental entgtief this injunction.

The CourtDENIES Defendants’ Cross-Motion for Summary Judgmenijrjg No. 44.

In light of this ruling, Mr. Washington’s Motion for Preliminary Injunctjgriling No. 5,
is DENIED ASMOOT.

Final Judgment shall issue accordingly.

Date: 8/18/2017 O(wﬁm o) %tx%

/Hon. Jane Mjag§m>s—Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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