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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

DARRIN E. KEATON, )
Plaintiff, ))
V. g Cause No. 1:16-cv-3074-WTL-DML
NANCY A. BERRYHILL, ))
Acting Commissioner of Social Security, )
Defendant. ))

ENTRY ON JUDICIAL REVIEW

Plaintiff Darrin E. Keaton mguests judicial review of thignal decision of the Defendant,
Nancy A. Berryhill, Acting Commissioner of the Social Security Administration
(“Commissioner”), denying Keaton’s applicatioios Disability Insurance Benefits (“DIB”)
under Title Il of the Social Sedty Act (“the Act”) and Supplem&al Security Income (“SSI”)
under Title XVI of the Act. The Court, having revied/the record and the briefs of the parties,
rules as follows.

l. APPLICABLE STANDARD

Disability is defined as “theability to engage in any substantial gainful activity by
reason of a medically determinable mentgbloysical impairment which can be expected to
result in death, or which has lasted or can be@rgeo last for a contious period of at least
twelve months.” 42 U.S.C. § 423(d)(1)(A). Inder to be found disabled, a claimant must

demonstrate that her physicalmental limitations prevent her from doing not only her previous

!Pursuant to Federal Rule of Civil Prdeee 25(d), Nancy A. Berryhill automatically
became the Defendant in this case whee shcceeded Carolyn Colvin as the Acting
Commissioner of Socialegurity on January 23, 2017.
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work, but any other kind of gainful employent which exists in the national economy,
considering her age, education, and wexkerience. 42 U.S.C. § 423(d)(2)(A).

In determining whether a claimant is dgad, the Commissioner employs a five-step
sequential analysis. At step onethé claimant is engaged inlsstantial gainful activity, she is
not disabled, despite her medical comttitand other factors. 20 C.F.R. § 404.1528() step
two, if the claimant does not have a “severe” impant (i.e., one that significantly limits her
ability to perform basic work activities), skeenot disabled. 20 C.R. § 404.1520(c). At step
three, the Commissioner determines whether the claimant’s impairment or combination of
impairments meets or medically equals angamment that appears in the Listing of
Impairments, 20 C.F.R. pt. 404, subpt. P, Ap@mrid whether the impairmemeets the twelve-
month duration requirement; if so, the claimsndeemed disabled. 20 C.F.R. § 404.1520(d). At
step four, if the claimant is able to perform her past relevant work, sloé désabled. 20 C.F.R.

8 404.1520(f). At step five, if the claimant ga@rform any other work in the national economy,
she is not disabled. 20 C.F.R. § 404.1520(g).

In reviewing the Administrative Law JudggALJ’s”) decision, the ALJ’s findings of
fact are conclusive and must be upheld by d¢bigrt “so long as sutential evidence supports
them and no error of law occurreddixon v. Massanari270 F.3d 1171, 1176 (7th Cir. 2001).
“Substantial evidence means such relevaittaace as a reasonable mind might accept as
adequate to support a conclusioid,; and this Court may not reweigh the evidence or substitute
its judgment for that of the ALJOverman v. Astrues46 F.3d 456, 462 (7th Cir. 2008). In order

to be affirmed, the ALJ must articulate his analyd the evidence in kidecision; while he “is

’The Code of Federal Regulatioosntains separate sectiaedating to DIB and SSI that
are identical in all respects relevant to this case. For the sake of simplicity, this Entry contains
citations to DIB sections only.



not required to address evergge of evidence or testimony presented,” he must “provide an
accurate and logical bridge between the evidamck[his] conclusion that a claimant is not
disabled.” Kastner v. Astrug697 F.3d 642, 646 (7th Cir. 2012)f & decision lacks evidentiary
support or is so poorly articutad as to prevent meaningfaview, a remand is requiredd.
(citation omitted).

Il. BACKGROUND

On July 15, 2013, Keaton protectively filed for DIB and SSI, alleging disability as of
January 1, 2013, due to chropiglmonary disorder (“COPD”) and a hip replacement. His
application was denied initlg and upon reconsideration.

On June 9, 2015, a video hearing was held befor&LJ. An impartial vocational expert
also appeared and testified at the hearinge AlhJ issued her decision denying benefits on June
19, 2015. On September 12, 2016, the Appeals Codercied Keaton’s request for review and
he timely filed this appeal.

. THE ALJ'S DECISION

At step one, the ALJ determined that Kahad not engaged in substantial gainful
activity since his alleged disability onset daféhe ALJ found that Keaton met the disability
insured status requirements of the Act @arposes of DIB) through December 31, 2017. At
steps two and three, the ALJ concluded Keaiton suffered from COPD, but that this
impairment did not meet or medically equal the séyef a listed impairment. At step four, the
ALJ determined that Keaton had the residuaktional capacity (“RFC”) to perform a light
range of work. Specifically, the ALJ determined Keaton’s RFC as follows:

The Claimant is able to lift/cartyventy pounds occasionally and ten pounds

frequently; sit abousix of eight hours; and stand/likaabout six of eight hours.

He can occasionally climb, balance, stoop, kneel, crouch, and crawl. The
claimant should not work around unprotected heights. He should avoid



concentrated exposure to extreme hexdteme cold, vibration, and pulmonary
irritants (e.g. fumes, odors, duggses, and poaentilation).

R. at 21 (citation omitted). The ALJ concludedt Keaton was unable to perform his past
relevant work, but found at step five that grsficant number of jobexisted in the national
economy that Keaton could perform. Accogly, the ALJ concluded that Keaton was not
disabled as defined by the Act.

V. DISCUSSION

The medical evidence of record is aptly sethfan Keaton’s brie{Dkt. No. 15) and need

not be recited here. Specific facts are set forth in the discussion section below where relevant.
A. Severity of Hip Pain

Keaton first argues thatehALJ’s finding that his hip pain was non-severe is not
supported by substantial evidence. The Alable the following determination relating to
Keaton’s hip pain:

Per testimony, the claimant is stapgst remote hip placement in 2000 and

reported right hip pain [at an] Augu&d13 consultative physal examination.

Though he had decreased forward flexiohislumbar spine, he had mostly

normal findings otherwise. Although he sometimes uses a cane he said, he denied

a history of falling, and per testimony, tb@ne was not prescribed. The claimant

has not received any sigrint treatment for this condition. Though he testified

that he could not afford physical therapgies do not indicate that he sought any

free or low cost care or that treatmerats denied. The overall record lacks

indication that a hip issue causes more tnahght work limitation; therefore, it

is nonsevere [sic].
R. at 20 (citations omitted).

An impairment is non-severe only when the imp&nt is so slight that it has no more
than a de-minimis effect on the ability to perfobasic work activities. Social Security Ruling

85-28. “An impairment is not severe if it dagst significantly limit yourphysical or mental

abilities to do basic work aciities.” 20 C.F.R 404.1521(a) and 416.921(a).



“The Step 2 determination is & minimisscreening for groundless claims’ intended to
exclude slight abnormalitiesahonly minimally impact &laimant's basic activitiesQ'Connor-
Spinner v. Colvin832 F.3d 690, 697 (7th Cir. 2016) (quotifigomas v. Colvin826 F.3d 953,
960 (7th Cir. 2016))see alsdMeuser v. Colvin838 F.3d 905, 910 (7th Cir. 2016). The Seventh
Circuit has categorized errorsdetermining an impairment’s saitg as harmless as long as the
ALJ otherwise finds one seveapairment, continues through the steps in the evaluation
process, and “consider[s] all of [the claimasi§evere and non-severe impairments, the objective
medical evidence, [the claimant's] symptoms, and her credibility when determining her RFC
immediately after step 3Curvin v. Colvin 778 F.3d 645, 649 (7th Cir. 201Sge alsArnett v.
Astrue 676 F.3d 586, 591 (7th Cir. 2012) (“Deciding wieatimpairments are gere at Step 2 is
a threshold issue only; an ALJ must continuagathe remaining steps of the evaluation process
as long as therexists evennesevere impairment. Here the ALJ categorized two impairments
as severe, and so any error of omission [at Steggarding the severityf other impairments]
was harmless.”) (citations omitted).

The Court need not determine whetherAhd erred in determining the severity of
Keaton’s hip pain because the ALJ conclutted Keaton’s COPD constituted a severe
impairment. After this finding, the ALJ cseed step two’s threshold and continued the
evaluation process. If the ALdred in determining the severidf Keaton’s hip pain, such error
is harmless because the ALJ considered thatirmpat, along with all of Keaton’s other severe
and non-severe impairments, in making the RFC determination.

B. Weight Given to Treating Source
Keaton further argues that the ALJ failedytee adequate weight to the opinion of his

treating physician, Dr. Abboud Kawak, and failed to comply with 20 C.F.R. § 404.1527 to



evaluate Dr. Kawak’'s assessment of Keatdinigations. An ALJ mt give a treating
physician’s opinion controlling wel if it is both “(1) suppodd by medical findings; and (2)
consistent with substantial evidence in the recdetder v. Astrue529 F.3d 408, 415 (7th Cir.
2008) (citing 20 C.F.R. 8 404.1527(c)(2)). If the AlnHs that the opinion is not entitled to
controlling weight, the ALJ must still assdbhe proper weight to give to the opini@ee id.
This requires consideration of several factorsluding the “length, nate, and extent of the
physician and claimant’s treatment relatiopshvhether the physiciassupported his or her
opinions with sufficient explanations, and wit the physician specializes in the medical
conditions at issuelt. (citations omitted).

The ALJ summarized Dr. Kawak’s opam on Keaton’s limitations as follows:

On May 15, 2015, Dr. Kawak, M.D., pulmonolsg opined that the claimant had
work precluding limitations for all jobs. Specifically, the claimant had severe
COPD and that he could sit for less tt2anours in an 8-hour day; stand/walk for
less than 2 hours in an 8-hour dayjuld take unscheduled breaks every 25
minutes; rarely lift/carry less than pounds; rarely twist and stoop; and never
crouch/squat or climb. He should avo@hcentrated exposure to perfumes; avoid
moderate exposure to cigarette smoket avoid all exposure to extreme cold,
extreme heat, high humidity, wetness, saltgfluxes, solvents/cleaners, fumes,
odors, gases, dust, and chemicals. His symptoms of shortness of breath,
orthopnea, chest tightness, wheezing, rhgrepisodic acute bronchitis, episodic
pneumonia, and coughing would freqtiginterfere with attention and
concentration. The claimant was incaleadf even low stress work and would
miss more than four days of work per month.

R. at 25-26 (citation omitted). The ALJ’s dission of Dr. Kawak’s opinion is as follows:

The opinion is afforded little weight, #ds inconsistent with Dr. Kawak’s own
treating notes and the ovdradcord evidence. Namely, the claimant did not
require significant treatment and wassnhrecently told to follow up in four

months. No evidence indicates that threarobnt required more than conservative
treatment; he was to stop smokingwétuld seem reasonable that were the
claimant limited to the extent notddy. Kawak may have referred him for
additional treatment or evaluation, whiis not shown here. Notably the
statements are inconsistent with the claimant’s daily activities, including that the
claimant takes no extra ordinary prettans at home, nor has oxygen use been
noted, fortunately; he said he doesdws laundry; he shops, and necessarily is



exposed somewhat to perfumes, odors, and environmental conditions. No

evidence indicates that the claimant regsiia sterile isolative existence per the

opinion of Dr. Kawak. To the extent thiie findings are caignary, to impress

on the claimant the seriousness of lusdition and that he needs to stop smoking

is given some consideration by the undgred. The opinion@pears to be overly

sympathetic to the claimant, as.Blawak, is his long-term treating

pulmonologist. Regardless, such extedimitations are not supported by the

overall record. Though Dr. Kawak is a ttieg source, opinions as to disability

that are not well supported are eattitled to controlling weight.

R. at 26 (citations omitted).

The ALJ mainly discounted Dr. Kawak’s opn because it conflicted with his own
treating notes and only recommended “conservatesment.” R. a26. Although a treating
physician’s opinion will only begiven controlling weight whesupported by medical findings
and the substantial evidence in the reckider, 529 F.3d at 415, the ALJ fails to identify any
actual conflicting prior treatmemites, much less state how any such notes could render Dr.
Kawak’s most recent opinion incrediblendeed, Dr. Kawak, who is Keaton’s long-term
pulmonologist, administered a pulmonary functicst feve days beforproviding his assessment
of Keaton’s limitations, which revealed a belbsting level FEV1 pre-bronchodilator score and
a marginally above listing leVpost-bronchodilator score. Meover, the ALJ, who is not a
doctor, fails to define exactly what is meant‘bgnservative treatmenéind how that treatment
conflicts with the limitations set forth dyr. Kawak. These errors require remand.

On remand, the ALJ should carefully examtine record to ensure that any reasons
provided for not affording Dr. Kaak’s opinion controlling weighdire actually supported by the
record. An ALJ may not simply ignore evidenndhe record that does not support his rationale
for discounting a treating physician’s opinioBee Yurt v. Colvirv58 F.3d 850, 860 (7th Cir.
2014) (explaining that the Seventh Circuit hasp&atedly forbidden” ALJs from cherry-picking

only the medical evidence thaupports theiconclusion)Moore v. Colvin 743 F.3d 1118, 1124



(7th Cir. 2014) (“The ALJ simply cannot recibaly the evidence tha supportive of her
ultimate conclusion without acknowledging and @&sding the significant contrary evidence in
the record.”). A more thorough analysis is reqdiiod remand. The ALJ also shall reevaluate
her findings regarding Keaton’settibility after reassessing thesight to be given to Dr.
Kawak’s opinion.

V. CONCLUSION

For the reasons set forth above, the decision of the Commissid&tieYERSED AND

REMANDED for further proceedings coistent with this Entry.

[V Rignn Jﬁwm

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana

SO ORDERED1/10/18

Copies to all counsel of record via electronic communication



