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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

JOSEPH DALE LEWIS,
Plaintiff,

V. Case No. 1:16v-03316T7WP-DML
CITY OF ELWOOQOD, INDIANA,

MADISON COUNTY INDIANA,

RICHARD STIRES of the Elwood Police
DepartmentLUCAS TRAYLOR of the
Elwood Police DepartmenyATHAN HIATT
Madison County Sheriff DeputgCOTT
MELLINGER Madison County Sherifand
PHILLIP CALDWELL Police Chief,

N N N N N N N N N N N N N N N N

Defendants.

ENTRY ON MOTION SFOR PARTIAL DISMISSAL

This matter is beforehe Court on Motios for Partial Dismissl filed by Defendants
Madison County, Indiang“Madison County”) Nathan Hiatt (“Deput Hiatt”), and Scott
Mellinger (“ Sheriff Mellinger”) (collectively, “Madison County DefendantgFiling No. 12, and
Defendantity of Elwood, IndiangPhillip Caldwell (Chief Caldwell”), Richard Stires (“Officer
Stires”), and Lucas Traylor (“Officer Traylor”) @lectively, “Elwood Defendants”jFiling No.
15). Also before the Court is the Madison CougfendantsM otion to Join the Elwood
Defendants’ Replyo Plaintiffs Response Hling No. 52) After being arrested and suffering
taser woundsPlaintiff Joseph Dale Lewi§'Mr. Lewis’) fil ed a six countComplaintasserting
cruel andunusual punishmenexcessive forceandother claims (Filing No. 1) The Madison
County Defendants and Elwood Defendantsve to dismissseveral counts oMr. Lewis’
Complaintfor failureto stateviable clains. For the following reasons, the Co@RANTS both

of the Partial Motiosto Dismissas well as th&lotion to Join.
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l. BACKGROUND

The following facts are not necessarily objectivielie, but as required when reviewing a
motion to dismiss, the Court accepts as true all-plethded facts alleged in the Complaint, and
draws all possible inferenceshfr. Lewis’ favor. See Erickson v. ParduS51 U.S. 89, 94 (2007)
(“[W]hen ruling on adefendant’s motion to dismiss, a judge must accept as true all of the factual
allegations contained in the complaint.”).

In July 2015Mr. Lewis campaigned for mayof the City of Elwood, Indiana, arab part
of his campaign platfornhepublically calledfor astop to police corruption in the City of Elwood
Police DepartmentTwo months later, mSeptembefd2, 2015 several officers employed lilge
Elwood Police Departmergnd Madison County Sheriff's Department responded to a reported
residential entry at 403 South Main Street, Elwood, Indidinig.unclear whethe¥r. Lewis was
the subject of the report, however, when the officers aravéte scendir. Lewisinformed them
that he sufferedfrom posttraumatic stress disorddue tohis service in the United States Navy
The officersdetainedMr. Lewis, suspecting he was “high on drugs,” placed him in handcuffs
and tackled him to the ground.

While fully restrained in handcuffsomeofficerswere on top oMr. Lewis and officers
repeatedly tagkhim. The officers then placddr. Lewis on a stretcher and restrained his legs and
hands.While on the stretcher, the officers contintedasenim. Mr. Lewis wasthentransported
to St. Vincent Mercy Hospital anwhile restrained in the hospital bdtk continued to be tased by
officers, including Deputy Hiatt.Mr. Lewis sustained serious physical imgg and permanent
disfigurement.

OnDecember 8, 2018Jr. Lewis filed a ComplainagainstDefendantsasserting:



Count One-Officer Stires, Officer Traylor and Deputy Hiatt violated theifo and
Eighth Amendmerst when using their electronic control weapons agaMst
Lewis;

Count Two- the City of Elwood maintaina policy, custom, and practicg& using
excessive force, failing to train officers in the propee a$ electronic control
weaponsand allowing unlawful searches and seizures

Count Three- Madison County, through the Madison County Sheriff's Department,
maintains a policy custom anmtactice of using excessive force, failing to train
officers in the proper @sof electronic control weaponand allowing unlawful
searches and seizuyes

Count Four- Chief Caldwellmaintairs a policy, custom, or practice of deliberate
indifference towads police misconductind negligently hired Officer Stires and
Officer Traylor;

Count Five- Sheriff Mellingermaintained a policy, custom, or practice of deliberate
indifference towards police misconduct and was negligent in hDeyuty Hiatt;
and

Count Six- Defendarg’ actions amountto intentional, willful, and wanton
misconduct.

(Filing No. 1) On January 30, 2017, the Madison County Defendants dilBdrtial Motion to
Dismiss, assertinyylr. Lewis failed to state a claim againstadison County, Deputy Hiatt, or
Sheriff Mellinger (Filing No. 12) The following dayJanuary 31, 2017, tH8lwood Defendants
also fied a Partial Motion to Dismiss, arguiMy. Lewis failed to state a claim against iy of
Elwood,Chief Caldwell, Officer Stiresand Officer Traylor. (Filing No. 15)

II.  LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) allows a defendant to move to dismisplaicdm
that has failed to “state a claim upon which relief can be granktest” R. Civ. P. 12(b)(6)When
deciding a motion to dismiss undeézderal Rule of Civil Procedure 12(b)(&)e Court accepts as
true all factual allegations in the complaint and draws all inferences in fdvdheo

plaintiff. Bielanski v. County of Kan50 F.3d 632, 633 (7th Cir.2008However, courts “are
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not obliged to accept as true legal conclusions or unsupported conclusions ofHexgy v.
O'Bannon 287 F.3d 656, 658 (7th Cir. 2002).

The complaint must contain a “short and plain statement of the claim shthainthe
pleader is entitled to relief.”"Fed. R. Civ. P. 8(a)(2).In Bell Atlantic Corp. v. Twomb]ythe
Supreme Court explained that the complaint must allege facts that are “enoaigie t@ nght to
relief above the speculative level. 550 U.S. 544, 555 (2007)Although “detailed factual
allegations” are not required, mere “labels,” “conclusions,” or “formulamtation[s] of the
elements of a cause of action” are insufficiddt; see als®issessur v. Ind. Univ. Bd. of Tr§81
F.3d 599, 603 (7th Cir. 2009) (“it is not enough to give a threadbare recitation of the elements of
a claim without factual support”)fhe allegations must “give the defendant fair notice of what the
... claim is and the grounds upon which it rests,” and the “[flactual allegations must ba &moug
raise a right to relief above the speculative levelivombly 550 U.S.at 555 (internal citations
and quotation marks omitted). Stated differently, the complaint must include “enotgytofsiate
a claim to relief that is plausible on its facedecker v. Deere & C0556 F.3d 575, 580 (7th
Cir.2009)(internal citation and quotation marks omitted be facially plausible, the complaint
must allow “the court to draw the reasonable inference that the a@efterslliable for the
misconduct alleged.’Ashcroft v. Igbalb56 U.S. 662, 678 (2009iting Twombly 550 U.S. at
556).

1. DISCUSSION

As an initial matter, the Court notdsatMr. Lewis failed totimely respond tahe Partial
Motionsto Dismiss In theirReply, the Elwood Defendantskthe Courtto strike Mr. Lewis’

belated Response andrgue thathe has waived or otherwise conceded the arguments in



Defendants’ brief (Filing No. 50 at 12.)! If a plaintiff fails to respond to a motion to dismiss,

the court may concludehiat the plaintiff has waived haagument.See Bonte v. U.S. Bank, N.A
624 F.3d 461, 466 (7th Cir. 2010\While the Court concludes thitr. Lewis may havewaived

any argument in opposition to tiRartial Motions to Dismiss,deciding cases on their merits is
favored The merits of the Madison County Defendants’ Motion and the Elwood Defendants’
Motion support grant of dismissaficcordingly, the Coumvill addresseach Defendantshotion

on the merits.

A. Madison County Defendants’ Motion to Dismiss filing No. 12)

The Madison County Defendants asle Court to dismiss certaglaims in Counts One,
Threeand Five of the Complaint because Deputy Hiatt did not violatEitflgh Amendment and
Mr. Lewis failed to state a claim agaiddadison Countyr Sheriff Mellinger.

1. Count One

Count One allegethat Deputy Hiatt violatedvr. Lewis’ Fourthand EighthAmendment
rights byusinganelectronc control weapon againsim. The Madison County Defendants move
to dismiss only the EightAmendment claim, arguing Deputy Hiatt did not violate the Eighth
Amendment becaugdr. Lewis was tasegrior to any criminal convictionSeePayne for Hicks
v. Churchich 161 F.3d 1030, 1040 (7th Cir. 1998pting “a pretrial detainee...[is] [b]etween the
status of freeitizen and convicted prisoridbecause hetfas not been found guilty of a crime and
therefore may not be ‘punishedly the statépursuant to the Eight Amendment)jngraham v.
Wright, 430 U.S. 651, 6641977) (“An examination of the history of the Amendment and the
decisions of thiscourt construing the proscription against craald unusual punishment

confirms..that it was designed to protect those convicted of ctimes

1 The Madison County Defendahid otion toJoin the Elwood Defendarit®esponseHiling No. 59 is granted,
and the Cours ruling on this issue applies to all Defendants.
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The Court findspecausdeputy Hiatt tasedr. Lewis prior to any criminal conviction,
Mr. Lewis’ Eighth Amendment rights have not ripeneslee Paynel61 F.3cat 1040;Ingraham
430 U.S. at 664.Accordingly, the Courgrants the Madison County Defendants’ request to
dismissMr. Lewis’ Eighth Amendment claim against Deputy HiaRRegarding Count Oné/r.
Lewis maintains a viable claim against Deputy Hiaitler the Fourth Amendment.

2. Count Three

Court Three allegesthat Madison County, through the Madison County Sheriff's
Departmentis liable under 42 U.S.C. § 1983 for maintainengolicy, custom or practice of using
excessive force, failing to train officers the proper use of electronic control weapass
allowing unlawful searches and seizurédfe Madison County Defendants argue atLewis’
claim under Count Three is improper because Madisontgamad the Madison County Sheriff's
Department are twoeparate entities:[ T]he Sheriff s Department [§ a separatenéty that [i]s
responsible for the constitutional violations of its officerReagins v. Domingugklo. 2:11CV-
205, 2014 WL 29090, at *3 (N.D. Ind. Jan. 2, 2014) (“Article 6, § 2 of the Indiana Constitution
establishes that the County Commissioners do not control the actions of the dhésifivell
settled that Indiana Sheriffs are not subject to the control or authority©@btirey Commissioners
of the county in which they hold of€’); Markley v. Walters790 F. Supp. 190, 191 (N.D. Ind.
1992)(“Pursuant to Indiana's Constitution, the Grant County Sheriff is an indepenelentsd
constitutional office... Consequently, the Grant County Sheriff is answerable to the voting
citizensof Grant County, not to the Grant County Council or its council menipers.

The Courtis persuaded.The actions of a Madison Courdlyeriff cannot be attributed to
Madison County on gespondeat superidheory. See Markley790 F. Suppat1912 (“in Indiana,

the actions of a county sheriff cannot be attributed to the county counciespandeat superior



theory). Accordingly,the motion to dismis€ount Three igranted and Defendant Madison
County isterminated from this cause of actiobecauseMr. Lewis asserts only thatMadison
County, through the Madison County Sheriff's Department,” violated his righeeReagins
2014 WL 29090, at *3Markley, 790 F. Suppat 191.

3. Count Five

The Madson County Defendants move dismisscertainclaimsin Count Five against
Sheriff Mellinger. Mr. Lewis hamed Sheriff Mellinger in his individual capacity gnhpwever,

Mr. Lewis did not include any facts indicating Sheriff Mellinger had any pefrsovavement in

his arrest. SeeJ.H. ex rel. Higgin vJohnson 346 F.3d 788, 793 (7th Cir. 200@)n order to
recover damages against a state actor under 8§ 198 tefptaust show the actor wasersonally
responsible fothe constitutional deprivatidy Sanville v. McCaughtry266 F.3d 724, 740 (7th

Cir. 2001)(“a defendant must be personally responsible for the deprivation of a constitutional
right’ and a “defendanwill be deemed to have sufficient personal responsibility if he directed the
conduct causing the constitutional violation, or if it aced withhis knowledge or consent”

The Complaint fails to allegéhat Sheriff Mellinger had any personal involvementn.
Lewis’ arrest. Mr. Lewis does not plead any facts to shthat Sheriff Mellinger directed Deputy
Hiatt to tase Lewisor that Sheriff Mdlinger knew or consented to Deputy Hiatt taserivig
Lewis. Accordingly, the Madison County Defendants’ Motigranted regarding these claims
SeeSanville 266 F.3dat 740 (“The supervisors must know about the conduct and facilitate it,
approve it, condone it, or turn a blind eye for fear of what they might gatifjon omitted)

Count Fivealso allegeshat Sheriff Mellinger maintained a policy, custom, or practice of
deliberate indifference towards police misconduct and was negligent in hemgyoHiatt This

allegation appears to be an “official capacity” clainith respect to the “official capacity”



allegations, the Madison County Defantsargue thatMr. Lewis failed to plead any facts
establishinghe sufferedconstitutional violations due to an express policy, custom or widespread
practice. The Seventh Circuit recognizeékree ways a municipalitg’ policy can violate an
individuals civil rights:
(1) anexpress policy that, when enforced, causes a constitutional deprivatian; (2)
widespread practice that, although not authorized by written law or express
municipal policy, is so permanent and well settled as to constitute a “cestom

usage” with the fore of law or (3) an allegation that the constitutional injury was
caused by a person wittmal policymaking authority

McTigue v. City of Chicaga60 F.3d 381, 382 (7th Cir. 199%jitation and quotation marks
omitted). “Boilerplate allegations of anunicipal policy, entirely lacking in any factual support
that a [municipal] policy does exist, are insufficienkd. at 382—83.

The Courtfinds Mr. Lewis’ allegation—"“[Sheriff] Mellinger deprived Lewis of his
rights...by maintaining a policy, custom, practice of deliberate indiffence towards police
misconduct”™—conclusory and devoid of any facts that an express policy or a widespread practice

exists. Seed.; (Filing No. 1 at 16 Mr. Lewis factual allegations includenly the suffering he

endued at the hands of the officers, and his assettiainother officers from thiladison County
Sherriffs Department and Elwood Police Department did not interveft@s is insufficient
When asserting a policy violates an individual's righti@]roof of a single incident of
unconstitutional activity is not sufficient to impose liabifityNevinger v. Town of Goodland, Ind.
No. 4:11CV25, 2011 WL 2694662, at *2 (N.D. Ind. July 2811). Accordinglythe Madison
County Defendants’ Motion igranted. Regarding Count FiveMir. Lewis maintains a viable
claim againsBheriff Mellingerfor negligenly hiring and carelessly retaining Deputy Hia# an

employee.
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B. Elwood Defendants’Motion to Dismiss (Filing No. 15)

The Elwood Defendantaovethe Court to dismiss certain allegations in Counts One, Two,
Four,and Six of the Complaint, asserti@ificers Stires and Traylatid not violate the Eight
Amendment andiir. Lewis failed to state a claim agair@ief Caldwell and the City of Elwood

1. Count One

In Count One of the Complain¥)r. Lewis assertthatOfficers Stires andlraylor violated
his Fourth and Eighth Amendmenghts by using their electronic control weapons agalmst.
The Elwood Defendants, similar to the Madison County Defendasktshe Court to dismiddr.
Lewis’ Eighth Amendment claim because Officers Stires and Traylor tslsedewis prior to any
criminal conviction. See Paynel61 F.3dcat 1040;Ingraham 430 U.S. at 664Thesame analysis
madewith respect to Deputy Hia#tpplies andhe Courtgrants the Elwood Defendants’ request
to dismissdMr. Lewis’ Eighth Amendment claim again§ifficer Stires and Officer Traylor

2. Count Two

Count Twoof the Complaintllegesthatthe City of Elwood maintaina policy, custom,
or practiceof: using excessive force, failing to train officers in the proper use of@hécicontrol
weapons, and allowing unlawfakarches and seizure$he Elwood Defendants argtieat Mr.
Lewis has pled insufficient facts to support his claim thatufered a constitutional deprivation
due to an official policy or custom.

[A] local government may not be sued under § 1983 famjary inflicted solely

by its employees or agents. Instead, it isnvleecution of a government’s policy

or custom, whether made by its lawmakers or by those whose edicts or acts may

fairly be said to represent official policy, inflicts the injury tHas government as

an entity is responsible under § 1983.

Monell v. Dep't of Soc. Servs. of City of New Y486 U.S. 658, 694 (1978).
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Similar to theanalysis regarding Courfive of the Complaint, the Court finds the
allegations in CounFour are conclusory and devoid of any facts that an express policy or a
widespread practice existdlr. Lewis allegesonly the onenstanceof abuse thahe endured at
the hands of the officersAs previously noteda single allegation isot enough to assert a claim
under 8 1983 against a municipalitpeeNevinger 2011 WL 2694662, at *2[p] roof of a single
incident of unconstitutional activity is not sufficient to impose liabiliupder Monell’).
Accordingly,the City of Elwood isterminated from this action and Elwood Defendants’ Motion
to Dismiss Count Twes granted.

3. Count Four

The Elwood Defendants move to dismégstain claims irCount Fourof the Complaint
Count FourllegesChief Caldwelimaintairsa policy, custom, or practice of deliberate indifference
towardspolice misconducandhenegligently hired Officer Stires and Officer Trayldrhe Elwood
Defendantgersuasively argue thitr. Lewis failed to provide factin the Complaint that Chief
Cddwell had any personal involvementMr. Lewis’ arrest SeeZimmerman v. Tribble226 F.3d
568, 574 (7th Cir. 2000f*8 1983 does not allow actions against individuals merely far the
supervisory role of otherdAn individual cannot be held liable in a § 1983 action unless he caused
or participated in [the] adlged constitutional deprivatign(citation and quotation marks omitted).

Accordingly,the Courtgrants the Elwood Defendants’ Motionto dismiss this claimThe
Complaint does not alleggheriff Mellinger (should this be Chief Caldwell?Was personally
involved inMr. Lewis’ arrest SeeSanville 266 F.3dat 740(“The supervisors must know about
the conduct and facilitate it, approve it, condone it, or turn a blindogyedr of whathey might
seg (citation omitted) Additionally, because the Court dismisded. Lewis’ “policy” claim

against the City of Elwood, any similar allegation aga@isief Caldwellin his official capacity
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is also dismissedSeeKentucky v. Grahamd73 U.S. 159, 16%6 (1985) (“[o]fficialcapacity
suits, in contrast [to persorehpacity suits], generally represent only another way of pleading an
action against an entity of which an officer is an agent”) (citations and quotadisomitted).

With respect to Count Fouvir. Lewis maintains a viable claiagainstChief Caldwellfor
negligenly hiring and carelessly retainir@fficer Stires and Officer Traylas an employee.

V. CONCLUSION

For thereasonstated the CourtGRANTS the Madison County Defendants’ Motion for

Partial Dismisal (Filing No. 12, and GRANTS the ElwoodDefendants Motion for Partial

Dismisal (Filing No. 15. Specifically,Mr. Lewis’ Eighth Amendment claims under Count One;
the entirety of Counts Two and Three; as welMasLewis’ claims against Chief Caldwell and
Sheriff Mellinger for maintaining policy, custom, or practice afeliberate indifference towards
police misconductinder Counts Four and FiaeeDISMISSED. Count Six—Mr. Lewis’ claims
thatDefendants’ actions amount to intentional, willful, and wanton miscordsd@ISMISSED
to the extent that Count Siggards thelaims dismissed under Counts One through Five.

The City of Elwood Indiana and Madison Countyindiana are TERMINATED as
defendant in this action arlkle following claims remain:

Count One-Officer Stires, Officer Traylor and Deputy Hiatt violated the Fourth
Amendment when using their electronic control weapons agdimdtewis;

Count Four-Chief Caldwell negligently hirednd carelessly retain€fficer Stires
and Officer Traylorand

Count Five-Sheriff Mellinger was negligent in hiringnd careless in retaining
DeputyHiatt.

SO ORDERED. d% Omu

Date: 8/17/2017
TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana
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