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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
MUSA FINANCIAL LLC doing business as )
MORTGAGES USA; formerly known as
J&M MORTGAGE BROKERS, LTD.,
Plaintiff,

Vs.
No. 1:17%cv-00033JMS-DKL

P/R MORTGAGE AND INVESTMENT
CORPORATION doing business as PR

MORTGAGE & INVESTMENTS,and

)

)

)

)

)

)

MERCHANTS BANK OF INDIANA, )
)

;

MICHAEL F. PETRIE, )
)

)

Defendants.

This case involves a seriesioferrelated contractual relationships among and between the
parties spanning more than five year§he complex facts of the cadargely ariseout of
transactions in which mortgage loans are originateded and soldo otherentities.

Presentlypending before this Court are three motiend)a Motion for Judgment on the

Pleadingdiled by Raintiff MUSA Financial LLC ("MUSA”"), [Filing No. 24; (2) a Motion for

Leave to File amended Answer and Affirmative Defendiéed by Defendantdlerchants Bank
of Indiana (‘Merchant¥), P/R Mortgage and Investment Corporatiof?/R Mortgagé), and
Michael Petrie, Filing No. 39; and (3) aMotion to Stay, also filed by &endants,Hiling No.

47,

l.
STANDARD OF REVIEW

“After the pleadings are closeebut early enough not to delay tiah party may move

for judgment on the pleadings?ed. R. Civ. P. 12(c)A motion for judgment on the pleadings is
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subjectto the same standard as a motion to dismiss under Rule 12(®)((6). City of Milwaukee
850 F.3d 335, 339 (7th Cir. 201{@iting BuchanarMoore v. Cityof Milwaukee 570 F.3d 824,
827 (7th Cir. 2009) In considering a motion for judgment on the pleadingssts “are confined

to the matters presented in the pleadings” amust consider those pleadings ire tight most
favorable to the nomoving party. Unite Here Local 1 v. Hyatt Corpg2017 WL 2874805, at *5
(7th Cir. July 6, 2017{citing Nat'l Fid. Life Ins. Co. v. Karaganj811 F. 2d 357, 358 (7th Cir.
1987). Whenthe plaintiff moves for judgment on the pleadings, “the motion shoot be granted
unless it appears beyond doubt that the-mawing party cannot prove facts sufficient to support
his position.” Hous. Auth. Risk Retention Grp., Inc. v. Chicago Hous. AB#8 F.3d 596, 600
(7th Cir. 2004 citation omitted).

.
BACKGROUND

Plaintiff MUSA is a mortgage lender thatiginates and closes mortgage loans for the

purpose of selling such loans to other partigsling No. 1 at 3] From May 2011 to February

2015, MUSA was owned by two members, eactwlodbm had a 50 percent stake in the company

—Jeff Morgan and Bernard MaloneEiling No. 1 at 3Filing No. 1 at 5

Merchants is a banking corporation that entered into a seriesaofttansactions and

contracts with MUSA, beginning in May 2011.Fillng No. 1 at 23] P/R Mortgageis a

corpomtion that “sometimes competes with MUSA for the generation satel of loans on

multifamily properties.” Filing No. 1 at 2] Michael Petrie is both the Chairman and CEO of

Merchantsand the President of PMRortgage [Filing No. 1 at 3]
On June 20, 2011, Merchants extended a $3 million line of credit to MJSikng No. 1
at4] In 2013, Merchants extendedecondine of credit to MUSA, which was raised to $8000

(collectively, with the 2011 line of credit, theMUSA Lines of Credit). [Filing No. 1 at 5]
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Merchants and MUSA also entered into two Participation and S$ayvidgreements (the

“Participation Agreemerits in 2011 and 2012, respectivelyiljng No. 1 at 4]

In 2015, Mr. Malone passed away, leaving Mr. Morgan as the sole enevhiMUSA.

[Filing No. 1 at 2 Filing No. 1 at § Prior to hs death, Merchants extended aproximately

$1.5 million ine of credi to Mr. Malone (the "Malone Line of Credf), which was, in part,

secured by two lifensurance policies.Hling No. 1 at 4]

Shortly after Mr. Malone’s deathMIUSA originated and closed on a mtfdimily loan in
the amount of $36 million, which MUSA then sold to MIRrtgage on May 1, 2015 F{ling No.
1 at 5] Pursuantto the termsof the related loan purchase agreemé&iR Mortgage was
periodically required to remit payments to MUSA, and difbsohe first few months after entering

into the agreement.Flling No. 1-1 at 3 Filing No. 20 at 4

In December 2015, MUSA originated and closed a loan in excess of diohymithich it

thensold to acompany other than P/R Mortgage=iljng No. 1 at 78.]

In February 2016, the mMUSA Lines of Credimaturedand Merchants refused to extend

them. Filing No. 1 at § Shortly thereafterMerchants demanded that MUSA pay all amounts

due on theMUSA Lines of Cred and the Participation greements. Hiling No. 1 at 9]

MUSA alleges that the following month, P/R Mortgage failed to repdgment to MUSA,
as required by the May 2015 loan puash agreement, and has failed to pay MUSA since that

time. [Filing No. 1 at 9] Defendants, in turn, maintain that P/R Mortgage “readithe referenced

[payments] on MUSA'’s behalf arfdr MUSA’s benefit to pay down MUSA'’s other contractual

obligations” to P/R Mortgage.F[ling No. 20 at §

On April 25, 2016, Merchants filed a lawsuit against MUSA, Miorgan, and Mr.

Malone’s widow in the Didéas County, Texas Probate Cquithe ‘“Texas Casg, seeking “to
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recover amounts owed by MUSA under the Malone Line of Credliiling No. 1 at 11 Filing

No. 20 at 7]
On December 28, 2016, Merchants assigned its interest in the MUSAdfiGeedit and

Participation Agreements to P/R Mortgagé&ilihg No. 1-2 at 2] The next dayP/R Mortgage

notified MUSA that it had “exercised its right to sd#t $857,284.470f the [payment] owed to
MUSA by P/R[Mortgage]. . . against the indebtedness owed by MUSA to [RIBrtgage] in

accordance with the newly assigned interestginp No. 1-2 at 3]

On January 5, 2017, MUSA filed the instant suit allediogr counts: (1) breach of
contract agmst P/R Mortgage; (2) tortious interference with contact agderchants and Mr.
Petrie; (3) conversion against Merchants and Mr. Petrie; ama(dpiracy against Merchants and

P/R Mortgage.Hiling No. 1 at 1418/]

The Court will address each of the three ripations, beginning first with Bfendants’
Motion for Leave to File an Amended Answer and Affirmative Defer{gé@sig No. 39, followed
by MUSA's Motion for Judgment on the Pleading&iling No. 24, and fnally, Defendants’

Motion to Stay [Filing No. 43.

.
DISCUSSION

A. Defendants’ Motion for Leave to Amend Answer and Affirmative Defenses

Merchants, P/R Mortgagend Mr. Petrie seek to amend their answer and affirmative
defenses arguing thatsince they filed their original answer and affirmative defenses “the
relationship of the parties has chanfedhichrenders inaccurate some of thefndants’ original

answe. [Filing No. 39 at 23.] Specifically, Defendantstatethat on April 10, 2017, Merchants

assigned P/R Mortgage its inteiest the Malone Line of Credit and a liquidation agreement

[Filing No. 39 at 4 Shortly thereafter, P/Rlortgagewas substitutetbr Merchantsas the party
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plaintiff in the Texas Case[Filing No. 39 at § The Defendants also state that thesekto

amend their affirmative defenses to clarify thfa¢y contend that MUSA owes P/R Mortgage

money under the Malone Line @redit. [iling No. 39 at § In support of their Motion,

Defendants argue that there will be no prejudice to MUSA if the steddeave is granted and

that their Motion was filed witin the deadline for amending the pleadindslifg No. 39 at 4

In response, MUSAstates that it “does not oppose the Defendants’ Motion to Amend.”

[Filing No. 44 at 3 However, MUSA arguesat the Court shouldotallow Defendants’ motion

to moot MUSA's previously filed Motion for Judgment on the Plagdi Filing No. 44 at 4

Defendants did not file a reply.

A party may amend its pleadj with the opposing party’s written consent or the court’'s
leave, whichlecourt should freely givewhen justice so requiresPed. R. Civ. P. 1&)(2). “As
a general rule, district courts should liberally grant leave tenahpleadings. Mulvania v. Sheriff
of Rock Island City850 F.3d 849, 854 (7th Cir. 201(¢)tations omitted)Given that MUSA does
not oppose theMotion to Amend, the Court holds that the requirers@itRule 15(a)(2) are
satisfied. Accordingly, Bfendants’ Motionfor Leave to Amend Answer and Affirmative
Defenseg[Filing No. 39, is GRANTED. The Court finds that granting Defendants’ Motion does
not moot MUSA’s Motion for Judgment on the Pleadings and will consid¢ Motion herein.

B. MUSA'’s Motion for Judgment on the Pleadings as to Liability for Count | d the
Complaint

MUSA contendshatit is entitled to judgment on the pleadirfgsCount | of the ©@mplaint
becauséDefendants’ Answer admits facts that establish liability on MUS&aim.” [Filing No.
26 at 4] Countl alleges thaP/R Mortgagéreached the May 2015 loan purchase agreement with

MUSA. [Filing No. 1 at 1415.] Specifically, MUSAargueghat beginning in Mrch 2016, P/R

Mortgage failed to remit to MUSA the payments required underdae purchase agreement.
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[Filing No. 1 at 14 Because of this breach, MUSA alleges that is has sdffsubstantial

damages.” ffiling No. 1 at 15

In support of its Motion for Judgment on the Pleading&/SA points to numerous
allegations that Bfendants admittewere true in theiAnswerand argues that “accepting every
admission, denial and other statement in the DefendAntsveras true and viewing them in the
light most favorable to [P/R] Mortgage, there can be no doubt PR] Mortgage has admitted

liability on MUSA'’s claim for breach of the Loan Purchase Agreemefitifing No. 26 at 15

First, MUSA states that P/R Mortgage admitted the existenaecoftractn the form of the loan

purchase greement [Filing No. 26 at 1§citing Filing No. 20 at 3Filing No. 20 at §] Second,

MUSA alleges that P/R Mortgage admitted thadid not remit pgments to MUSA, thereby

breaching theontract [Filing No. 26 at 1{citing Filing No. 20 at .] Finally, MUSA contends

that P/R Mortgage admitted facts which establish dasmagea result of the breach; however,
MUSA notes that it “seeks judgment on the pleadings only on the issubilitifjanot the amount

of MUSA’s damages.” filing No. 26 at 17Filing No. 26 at 21]

In response, P/R Mortgage states that it “does not oppose thegattlgment in MUSA’s

favor on the issue ofdbility of Count lof MUSA’s Complaint.” Filing No. 36 at 1] However,

P/RMortgagemaintains that it has neither admitted nor concededhi8A has been damaged.

[Filing No. 36 at 4 Accordingly, P/R Mortgage states that the parties couldg@e on language

for a consent order.E[ling No. 36 at 12.]

In reply, MUSA maintains that it is entitledbtjudgment on liability for Counl of the
Complaint and contends that P/R Mortgage “did not assert any legéfilsient defenses.[Filing

No. 37 at 2|
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To recover for a breach of contradlUSA must prove“that a contract existed, the
defendant breachetthe contract, and [MUSA$uffered damge as a result of theetendants
breach. Collinsv. McKinney871 N.E.2d 363, 370 (Ind. Ct. App. 20@Qditing Breeding v. Kyes,
Inc.,831 N.E.2d 188, 191 (Ind. Ct. App. 20D5)As both parties point out in their briefing, there
is no dispute that a contract existed and that P/R Mortgage breaetwhttact. Additionally,
both parties seem to agree tha tssue of damages is not properly before the Court on a Motion
for Judgment omhe Pleadings, as Defendants have not abextthis issue. Therefore, MUSA'’s
Motion for Judgment on the Pleadings as to the issue of liabilit¢éemt | of the Complaint,
[Filing No. 26, is GRANTED.

C. Defendants’Motion to Stay

Finally, the Court turns to Defendants’ Motion to Stajiling No. 42] Defendants’
Motion is premised on th€olorado RiverDoctring which they allege provides “federal courts
with a framework for determining when to stay a federal action pendsgutton of a parallel

state court actiah [Filing No. 43 at § Defendants argue that thexas Gse is dparallel stae

court actioll to this case and that staying this case would “avoid piecemeatibingand

potentially inconsistent and inequitable results:Nlifig No. 43 at 1] Defendants Bt three reasons

why the two cases are parallel: (1) “the parties subslyrdice the same;” (2) if P/Rlortgage
prevails in the Texasd3e, there is “substantial likelihood, if not a certainty” that ttokgment
will dispose of MUSA's claims in the psent case because MUSA'’s damages will be offset by its
liability to P/R Mortgage; and (3) both cases involve the same lymigtegal issues and facts
because P/R Mortgage’s affirmative defense in this cadensical to its breachf contract claim

in the Texas Case.Filing No. 43 at 1617.] Defendants ground their argument in the right of

setoff, alleging that under Indiana law, P/R Mortgage waslexhto apply payments it owed
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MUSA to offset debts that it alleges were owed by MUSA, whicleDedints argue resolves each

of MUSA'’s claims except for conversionFiling No. 43 at 1612.] Defendants then analyze the

case under the ten factors set fortiColorado Riverarguing that “eight of the ten factors weigh

in favor of a stay, while the remaining two factors are inapplecabt neutral.” Hiling No. 43 at

17-21]

In response, MUSA argues that the claims at issue ircélsis and the Texa®&keare not
parallel because thégo not involve the same legal issues or the same evidence€aendot in
anyway relatel or overlapping with each other except for the fact that they areéetine same

parties’ [Filing No. 45 at 7] With regard tcColorado Riveabstention, MUSAtateghat actions

are only parallel “if the state action will resolal of the issues in the federal actionFil[ng No.
45 at 9 (emphasis in original).MUSA contends thategardless of whethd?/R Mortgage is
successful in the Texasa€e, this Court will still have to resolmemerous issues, includinige
amount of damages MUSA suffered as a result of P/R Mortgageéxltiorof the loan purchase
agreementvhether Merchants toduslyinterferedwith theloan purchasagreementand whether

Mr. Petrie and Merchants converted money out of MUSA’s bank accqtiiing No. 45 at 23

24.] MUSA nextargues thaif the Court deternmes that the actions are paralltlis case does
not present exceptional circumstancesler the ten relevant factossch thatColorado River

abstention shouldpply. [Filing No. 45at 25]

“Federal courts have a ‘virtually unflagging obligatido’ exercise the jurisdiction
conferred on them by CongréssiAR Int’l, Inc. v. Nimelias Enters. S,250 F.3d 510, 517 (7th
Cir. 2001)(quotingColorado River WateCons. Dist. v. United State$24 U.S. 800, 817 (197p)
TheColorado Riverdoctrine, however,creates a narrow exception to that rule, allowing federal

courts in some exceptional cases to defer to a concutegeiceurt case as a matter afise
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judicial administration, giving regard to conservation of judiciaotegces and comprehensive
disposition of litigatior” Huon v. Johnson & Bell, Ltd657 F.3d 641, 645 (7th Cir. 2011)
(quotingColorado Rivey424 U.S. aB17).

To determine whether a stay und&lorado Riveris appropriate, & district court must
first evaluate whether the federal and state cases ardeparatiuon 657 F.3d a646 (citing
Adkins v. VIM Recycling, In644 F.3d 483, 498 (7th Ci2011). Two suits are parallel when
there is a “substantial likelihood that the state litigation will dispafsall claims presented in the
federal case.’Adkins 644 F.3d at 499citation omitted). If there is any doubt that cases are
parallel, a digict court should not abstairluon, 657 F.3d at 646

The Court holds that DefendantSolorado Riverargument fails at the outset because the
TexasCase is not parallel to the case pendiefpre this Court. The Texas€e primarily seeks
to establish that MUSA is liable for the Malone Line of Creglitompletely separate transaction
both in kind and time In contrast, three of the four countsNHUSA’s complaint involve a
unrelatedoan purchase agreemeand the remaining count alleges conversion from MUSA’s

bank account. Hiling No. 1 at 1418] None of the four counts MUSA’s complaint involve the

Malone Line of Credit. Accordingly, Defendants’ argument that both cases involve the same
underlying legal issues and facts is unavailing. Moreover, there ssibstatmal likelihood that

the Texas @se will resolve all édims presented in this case. Thasnoststrikingly apparent with
regard to Count Ill of MUSA’s complaint, which alleges conversromfMUSA’s bank account
—an issue wholly unrelated to the parties’ contractuaegents and to the Malone Line of Ctedi
Defendants seem to acknowledbes factin their own Motionwhen they exclude the conversion

claim from their arguments regarding the right to setdfiliqg No. 43 at 1((stating “[w]ith the

exception of MUSA'’s conversion claim, all of MUSA’s claimssarifrom P/R’s decision to stop


https://www.westlaw.com/Document/Ia4f9ea74e4aa11e0be8fdb5fa26a1033/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_645
https://www.westlaw.com/Document/I1d1c02b59c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_817
https://www.westlaw.com/Document/Ia4f9ea74e4aa11e0be8fdb5fa26a1033/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_646
https://www.westlaw.com/Document/I848185b1757111e0a8a2938374af9660/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_498
https://www.westlaw.com/Document/I848185b1757111e0a8a2938374af9660/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_499
https://www.westlaw.com/Document/Ia4f9ea74e4aa11e0be8fdb5fa26a1033/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_646
https://ecf.insd.uscourts.gov/doc1/07315730139?page=14
https://ecf.insd.uscourts.gov/doc1/07315985603?page=10

remitting [payments] to MUSA. . .).Because the two cases are not parallel, the Court may not
stay this case undé@olorado River

Given thatDefendants'Colorado Riverargument fails at the outset, the Cooeed not
analyze whether this case presents any of the exceptional circuesss@hdorth in that case or its
progeny. However, the Couwtll briefly address two additional issues raid®y Defendants in
their Motionto Say.

First, the Court notes that Defendamiemise many of their arguments in favor of
abstention on theommon law right tsetoff. Yet, an examination of the law surrounding setoff
underscoresvhy abstention is inapropriate in this case. As this Court recently notedatec
Eng’'g Grp., Inc. v. Liberty Mut. Ins. Co2017 WL 1382649, at *11 (S.D. Ind. Apr. 18, 2017)
Indiana recognizes setoff athé right that exists between two persons, each of whom under an
independent contract, express or implied, oareascertained amoutd the other, to set off their
mutual debt by way of dliction.” Id. (quotingBenjamin v. Benjamir849 N.E.2d 719, 725 (Ind.

Ct. App. 2006 emphasis addefl)Here, evenf setoff provided Defendants with“fundamental
defense” to three counts of MUSA'’s claintke amount that Defendants owe MUSA for those
three counts is notetascertained. As such, regasieof the outcome of the Texaase, it will
still remain for this Court to ascertain what, if any, liahilDefendants owe MUSA under the
counts alleged in the complaint.

Second, the Court notes Defendants’ argumensthging this case promotes wise judicial

administrationrandavoids piecemeal litigation[Filing No. 43 at § However, Defendants also

acknowledge that “[tlhe parties cannot litigaheir competing claims in a single forum because
the underlying contracts’ forum selection clauses mandate that MU3#ms be brought in

Indiana and [P/R Mortgage’s] in TexagFiling No. 43 at 4 Itis well settled thatfederal courts
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https://www.westlaw.com/Document/I9549e70b050711db8b56def3c325596e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_725
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are friendly to the use of forum selection clause$~C Credit Corp. v. Aliano Bros. Gen.
Contractors 437 F.3d 606, 608 (7th Cir. 200@)ting Stewart Org., Inc. v. Ricoh Corg87 U.S.
22, 33 (1988) Moreover, feedom of contract allowed the parties to enter imagreement
containing a forum dection clausgand it requiresourts to enforcesuch a clause “unlessis
subject to any of the sorts of infirmity, such as fraud and misth&ejustify a cours refusing to
enforce a contract.fd. at 610(citing Nw. Nat. Ins. Co. v. Donova@16 F.2d 372, 375 (7th Cir.
1990). Such is not the case her€oncernabout piecemeal litigatiomay be a factor that the
parties consider when entering a contraat it is insufficient to justify abstentiamderColorado
Riverwhere, as here, the two cases at issue are not paradiebrdingly, his Court must exercise
jurisdiction and DefendantdMotion to Stay [Filing No. 44, isDENIED.

V.
CONCLUSION

For the reasons set forth herdiefendants’ Motion for Leaveto Amend Answer and

Affirmative Defenses[Filing No. 39, is GRANTED, MUSA’s Motion for Judgment on the

Pleadings as to the issue of liability for Count | of the Complfiiing No. 26, is GRANTED,

and Defendants’ Motion to Stay;i[ing No. 47, isDENIED.

Date: 7/12/2017 QW“W\W m

/Hon. Jane M]ag<m>s-8tinson, Chief Judge
'United States District Court
Southern District of Indiana

Distribution via ECF only to all counsel of record
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