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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

PETERDAZA,
Plaintiff,
VS. 1:17-cv-00316JMS-MPB

STATE OFINDIANA, RUSSELLFOWLER, NINA

DANIEL, andVALERIE COCKRUM,
Defendang.

N N N N N N N N

ORDER

Plaintiff Peter Daza, who is Hispaniative Americanand over the age of fortworked
as a gologist for the State of Indiana Department of TransportatibNDOT”) from 1993 until
his termination in 2015. Mr. Daza initiated this lawsuit in 2017, altpthat he was discriminated
against based dms race, color, age, and “political speech and association,” ankisharmina-
tion was in retaliation for complaimg about discrimination and exercising his right to free speech
and political association. Defendants the State of Indiana, INDSfict Deputy Commissioner
Russell Fowler, INDODistrict Human Resources Manager Nina DaragldINDOT Techical
Services Director Valerie Cockruphhave moved for summary judgmelfriling No. 44, and that
motion is now ripe for the Court’s consideration. Also ripe for@meirt's consideration is De-

fendants’Motion to Strike Surrely Arguments. Filing No. 82]

l.
MOTION TO STRIKE MR. DAZA’S SURREPLY

Before analyzing the substantive arguments Defendants raiseriMtitan for Summary

Judgmentthe Court will consider Defendants’ Motion to Strike Surreplguinents. Filing No.

1 The individual Defendants are sued in both their official and iddali capacities.
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82.] This is necessary because the motion relates to the scoerofation that the Court could
consder in deciding the Motion for Summary Judgment.

Mr. Daza filed a twentyone page Surreply in Opposition to Defendants’ Motion for Sum-
mary Judgment on June 8, 201fFiling No. 81] Defendants move strike portions of the sur-
reply, arguing that those portions do not address Dief&is’ evidentiary objections btinerely

seek[ ] to respond to the Defendants’ arguments..Eiling No. 82 at 4 They assert that the

portions they seek to strike “rehash[ ] arguments [Mr. Dhas already made, or attempt[ ] to

further argue with points raised in the Defendants’ reply brigfiling No. 82 at 2

In response, Mr. Daza argues that the entire surreply addresfaglBnts’ objections to
the evidence he submitted in response to the Motion for Summary éaty@nd so is appropriate.

[Filing No. 84 at 34.] Mr. Daza also contends that Defendants’ reply brief ‘@ostnew argu-

ments, and [he] has a right to file a Surreply to new argumerigind No. 84 at 1]

Local Rule 561(d) permits the filing of a surreply “only if the movant cites nevderce
in the reply or objects to the admissibility of the evidence cited ire$gonse.” Defendants seek
to strikepages 9 through 20 of Mr. Daza’s Surreplydthe Caurt finds that some of the arguments
contained in that section relate to Defendants’ admissibility objestivhile others do not. Ac-
cordingly,the CourtGRANTS IN PART andDENIES IN PART Defendants’ Mtion to Strike
Surreply Arguments to the extent that it will only consider argusi@ Mr. Daza’s Surreply that
relate to the admissibility of evidence.

.
M OTION FOR SUMMARY JUDGMENT

A. Standard of Review
A motion for summary judgment asks the Court to find that a trimhiseecessary because

there is no genuine dispute as to any material fact and, intheasiovant is entitled to judgment

-2-


https://ecf.insd.uscourts.gov/doc1/07316627746
https://ecf.insd.uscourts.gov/doc1/07316623526
https://ecf.insd.uscourts.gov/doc1/07316627746?page=2
https://ecf.insd.uscourts.gov/doc1/07316627746?page=2
https://ecf.insd.uscourts.gov/doc1/07316652945?page=3
https://ecf.insd.uscourts.gov/doc1/07316652945?page=1

as a matter of law.SeeFed. R. Civ. P. 56(a) As the current version of Rule 56 makes clear,
whether a party asserts that a fact is undisputed or genuinelyetisthe party must support the
asserted fact by citing to particular parts of the record, includépgsitions, documents, or affi-
davits Fed. R. Civ. P. 56(c)(1)(A)A party can also support a fact by showing that the materials
cited do not establish the absence or presence of angedlispute or that the adverse partyroat
produce admissible evidence to support the feetd. R. Civ. P. 56(c)(1)(B)Affidavits or decla-
rations must be made on personal knowledge, set out facts that wowlthissible in gidence,
and show that the affiant is competent to testify on matteegista¢d. R. Civ. P. 56(c)(4)Failure

to properly support a fact in opposition to a movant’s factuakrtamseanresult in the movant's
fact being considered undisputed, and potentially in the gfasutmmary judgmentFed. R. Qv.

P. 56(e)

In deciding a motion for summary judgment, the Court neéyg aonsider disputed facts
that are material to the decision. A disputed fact igera if it might affect the outcome of the
suit under the governing lawdampton v. Ford Motor Cp561 F.3d 709, 713 (7th Cir. 2009n
other words, while there may be facts that are in dispute, spnjuagyment is appropriate if those
facts are not outcome determinativilarper v. Vigilant Ins. C9.433 F.3d 521, 525 (7th Cir.
2005) Fact disputes that are irrelevant to the legal question wibhe@abnsideredAnderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986)

On summary judgment, a party must show tle@r€what evidence it has that would con-
vince a trier of fact to accept its version of the evedtshnson v. Cambridgendlus, 325 F.3d
892, 901 (7th Cir. 2003)The moving party is entitled to summary judgment if no reasoffedile
finder could return a verdict for the nomoving party. Nelson v. Miller 570 F.3d 868, 875 (7th

Cir. 2009) The court views the record in the light most favorable to thenmwring party and
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draws all reasonable inferences in that party’s faw@arst v. Interstate Brands Corb12 F.3d
903, 907 (7th Cir. 2008)It cannot weigh evidence or make credibility determimetian summary
judgment because those tasks are left to thefifadér. O’Leary v. Accretive Health, Inc657
F.3d 625, 630 (7th Cir. 2011)The Court need only consider the cited materials, Fed. R..Cv. P
56(c)(3), and the Seventh Circuit Court of Appeals has “reggaassured the district courts that
they are not required to scour every inch of the record for esedidrat is potentially relevant to
the summary judgment motion before thenddhnson 325 F.3d at 898 Any doubt asd the
existence of a genuine issue for trial is resolved against thengipaity. Ponsetti v. GE Pension
Plan, 614 F.3d 684, 691 (7th Cir. 2010)

B. Evidentiary Issues

Before setting forth the facts rent to the Motion for Summary Judgment and analyzing
the parties’ substantive arguments, the Court will consider g gioups of evidence to which
Defendants object.

First, Defendants object to ti8ummary of Events” and the “Summary of Actions of
Other Employees Showing Lack of Judgment and Bringing the Agencylsatepute” that Mr.

Daza submitteéh connection with his response briefiling No. 721; Filing No. 722.] They

argue that the documents are not admissible evidence, lack theyieation, are based on hear-

say, and are “imprag attempts to bypass the-B&ge limit on response briéfs[Filing No. 78 at

2.] Mr. Daza argues that these documents are proper tedeR. Evid. 1006which allows a

party to “use a summary, chart, or calculation to prove the cooftentuminous writings, record-

ings, or photographs that cannot be conveniently examined in colttirig[No. 81 at Aquoting
Fed. R. Evid. 1006] The Court will not consider the summaries provided at Filing Nd. §2d

72-2, as the information contained in the summaries is also contairetiar exhibits provided
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by Mr. Daza. The summaries are not of the type discussed in Rule 1@0&tHer summarize
other evidence submitted by Mr. Daza in a way that is favorabMrt Daza. The Court will
corsider the other evidence submitted by Mr. Daza (and refalendde summariesys appro-
priate, but willnot consider the summaries themselves.

Second, Defendants object to portions of Mr. Daza’s Affid@lviting No. 723], as hear-

say,outside Mr. Daza’s personal knowleggcontradictory to Mr. Daza’s emails or deposition
testimony, and exceeding the scope of lay testimony. obfextion is wekltaken, and th€ourt
will only consider portios of Mr. Daza’s Affidavit that it finds are not hearsay, that inelstzte-
ments within Mr. Daza’s personal knowledge, that do not contr&tifidDaza’s emails or deposi-
tion testimony, and that do not exceed the scope of lay testimony.

Third, Defendantslgect to messages from nonparties, because they are haatdagk

authentication. Filing No. 78 at 34 (objecting toFiling No. 725; Filing No. 726; Filing No. 72

7; Filing No. 728; Filing No. 729; andFiling No. 7210).] To the extent thenessagediscuss

the basis for Mr. Daza’s termination and his contributions to IND@efendants object for lack
of personal knowledge. Mr. Daza responds that the messagastheaticated by Mr. Daza's
testimony that he personally received the messages, anthelyadre offered to corroborate his

testimony that he waseil-liked by other employees.Filing No. 81 at § The Court finds that

there are authentication issues vl messages. For example, Filing Nos57226, and 727
appear to becreenshots of text messages, but Mr. Daza did not submit aavéfédthenticating
the messages, nor did he specify for the Court where in his depositiomteshe testified re-
garding the specific messagés.any event, the Court discusses the mgss to which Defendants
object below, and concludes that they are not relevant to the issinethfewDefendants discrim-

inated against Mr. Daza or retaliated against him.
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Fourth, Defendants object to several newspaper articles &ha Bubmits,Hiling No. 72

16; Filing No. 7225; Filing No. 7234; andFiling No. 7235], because “newspaper articles offered

for the truth of what they report are inadmissible hearsakilinf No. 78 at 4(ctation and quo-

tation omitted).] Mr. Daza responds that the articles are fexteaf for their truth, but rather “as

evidence of the disrepute that other employees brought to the dg¢Rding No. 81 at§ As

with the messages discussed above, the Court discusses below why thepee\adicles even
if they are considereddo nothelp to save Mr. Daza’s claims from summary judgment.

Fifth, Defendants object to certain documeffiding No. 72-23; Filing No. 7232; Filing

No. 7268], that theyargue Mr. Daza has used in violation of a protective order entered.in Mr
Daza’s appeal of his termination before the State Employees’ Apgeshmission (SEAC’).

[Filing No. 78 at 4referencingtiling No. 781).] The protective order limithe use of personnel

documents and information relating to certain individuals to use irDislza’s appeal before the

SEAC. [iling No. 781 at 3] Mr. Daza responds that this case “is a continuation of” BE®RCS

proceeding. HFiling No. 81 at 1 The Courthas already found that Mr. Daza’s use of the docu-

ments does not violate the protective ordEijrjg No. 89, so considers the documents in con-
nection with Defendants’ Motion f@ummary Judgment
Sixth, Defendants object to the Facebook feed of a nonparty, LoganJidoes, because

it has not been authenticated, is inadmissible hearsaysamelevant. [Filing No. 78 at 4 Mr.

Dazaresponds that Defendants do not specify how the Facebook feed isutimebtac,” nor do

they dispute that “the Facebook feed is that of Mortes.” Filing No. 81 at § The Courtagrees

with Defendants, anfinds that the Facebook f@&locument is not authenticatedd is inadmis-

sible.
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SeventhDPefendants object to a Report from the Indiana Inspector Generalireparoy

Woodruff, [Filing No. 7236], because it “is impermissible character evidence, is unfaidypr

dicial to the Defendants, is inadmissible hearsay, and is irreléviiiting No. 78 at 45.] Mr.

Daza responds that the report “is evidence that Woodruff brought disteghe agency, by being
investigated for possible criminal violations but was not warmednseled, disciplined, sus-
pended, or terminatedihereas Daza, who was not accused of any criminal violatias teymi-
nated for bringing disrepute to the agency, which was a false @dlegayainst him.” Filing No.
81 at 8] To the extent Mr. Daza relies upon Mr. Woodruff as a comparator,dbg @ill consider
this evidence below.

Finally, Defendants object to a document that purports to be thteffeed of T.J. Brink

[Filing No. 7273], because it has not been authenticated, is inadmissible heansafairly prej-

udicial, and is irrelevant[Filing No. 78 at § Mr. Daza argues that Defendants do not make a

specific objection as to how the document is not authentic, do notéligt it is the Twitter feed

of Mr. Brink, anddo not make “any specific effective objectionFillng No. 81 at 9§ As dis-

cussed below, the Court considers this evidence but ultimatetjuctes that it is not relevant to
Mr. Daza’s claims.

C. Statement of Facts

The following factual background is set forth pursuanhéostandards detailed above. The
facts stated are not necessarily objectively true, but as thematy judgment standard requires,
the undisputed facts and the disputed evidence are presentedlighthmost favorable to “the
party against whom the moti under consideration is madePremcor USA, Inc. v. American

Home Assurance Co400 F.3d 523, 5287 (7th Cir. 2005)
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1. 19932010

Mr. Daza began working as a geologist for INDOT in June 19BBindg No. 7211 at 4

5.] Along with his duties as a geologist, Mr. Daza was the sugmaref the Indeperaht Assurance
Program, which is a federaliyandated program that requires certain qualifications éivintuals

to conductestingof construction materials[Filing No. 7211 at 4] In March 2006, Mr. Daza’s

position was reclassified to a Geologist 2 and he received a 15% sala@gse [Filing No. 72
3 at 2] Mr. Daza’s supervisor told him at the time that plag increase was due to his excellent

performance. Hiling No. 723 at 2]

In September 2009, former Republidndiana State Representative Troy Woodruff was
appointed as District &uty Commissioner PDC”) of the Vincennes Districof INDOT where

Mr. Daza worked. Hiling No. 723 at 45.] In August 2010, Mr. Woodruff was promoted to

INDOT Chief of Operations,ral Russell Fowlera personal friend of Mr. Woodruffyas ap-

pointed as DDC of the Vincennes DistricEiling No. 723 at 5]

2. 2011: Mr. Daza Complains Regarding Treatment of TerryfGo
In 2011, Director Shine Spears told Mr. Daza to talk to an INDOT employee that Mr. Daza
supervised, Terry Goff, because INDOT’s Human Resources Ma(@Bepublican and the wife
of the Knox County Republican Party Chairperson) had inquired regardinGdff's Facebook

page and commented that she had heard it contained political goktsy flo. 724 at 1-2; Filing

No. 7211 at 39]

OnAugust9, 2011, Mr. Goff complained to INDOT Director Valerie Cockrum regarding

not receiving a promotion.F[ling No. 7218] Mr. Goff wrote in an email to Ms. Ckium:

To no surprise, | was informed of the decision on filling the ETSirslotr depart-
ment. | feel that | need to meet with Rusty to discuss a few thingsnt Bnows
how | feel and | wanted to follow a chain of covand before talking to Rusty....
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Onkind of the same note, | wanted to talk to you about the actions of [one of the
interviewers] during my interview. | had alrgadiscussed this issue with [Mr.
Daza]and decided | would not say anything until after the selection was ribale.
basically aked me to follow through you instead of confronting her directly. Dur-
ing the interview, she was texting on her phone. | asked Brent ifthé aad he

did not. She was sitting to my left and had her phone in her lap whehemeit

you would have sedh The problem with that is that shows a total lack of respect
and should have never taken place. | went through the exact same tleindg wh
interviewed...for the ETS slot previous and again something lilkddkies place.

| in no way want you to thinkhat | am upset with your or Brent. It just feels like |
do an excellent job and keep getting kicked in the face and it is reallydkeep
doing a good job.

[Filing No. 7218 at1-2]2

Ms. Cockrum responded:

Terry, | hear what you are saying about not being selected fgro$iBon and |
appreciate you following the chain of command. No, | didn’t see fiieeviewer]
texting during the interview but will follow up on that. &8itk you.

[Filing No. 7218 at 1]

On August 14, 2011, Mr. Daza sent a lengthy email to Ms. Cockrum regavil. Goff

not receiving the promotion for which hadapplied. Filing No. 7219.] Mr. Daza set forth why
he thought Mr. Goff was a good candidada@d why he was the “logical and best choice” for a

prior promotion. Filing No. 7219 at 1] He also discussed his belief that Mr. Goff did not get

the promotion, and other past promotions, because he is a Denstatiag in part:

Now why is Terry so poisonous? Because he is a Democrat. Tesnyellacon-
nected in the Democrat party but what did he get for it'slsee, the Democrats
were in power for 16 years and Terry got an entry level job 19 years agejtthat
No promotions, no big raises. He’s not even the highest paid techmaitesof-
fact he is way underpaid. | am not naive. | have been in INDOT8&orears.
Politics has always been played but not really in promotions inngegist entry

2 Mr. Daza states in his response brief that “In August 2011, Goff leomeyl to Director Valerie
Cockrum that he was denied a promotion due to political discrimmatand cites to the August

9, 2011 email. Filing No. 73 at § But, as set forth above, the email does not mention “political
discrimination” or anything about politics.
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level.... The only other opportugifor Terry was the Prestresg8teel Supervisor
job. Terry was the best choice. | know the man picked has experierestetl
industry and will probably be ok but the few promotions available dstiiig
shouldn’t be handed outside our Department if we have suitable casdfdan
within and we had amexcellent candidate, the best in the Department. You can’t
go around slapping our best tech in the face multiple times (wiaghhave done
twice) and expect him to take it. We're going to lose him or at {eastvill ruin
him. He’ll stop caring or trying. You want Testing to run on a skeletom. ck¥e
can pull it off as long as you allow us to put the right people in the sighd, but
you guys can’t keep from interfering. And all because of on@ned=rry’s poli-
tics. Mark quit in part because of this crap. Mark is a Reparbéiad you guys
couldn’t help but screw with him too.

[Filing No. 7219 at 12.]

Ms. Cockrum responded:

| will keep this to myself and won't forwarchless you want me to for some reason.
| always appreciate your total honesty Pete. And, your support foy iBecom-
mendable.

[Filing No. 7219 at 1]

On August 15, 2011, Mr. Go#mailed Mr. FowlerDDC of the Vincennes Districte-

garding not receiving the promotion for which he had appliedin§ No. 7220 at 24.] Mr. Goff

outlined his qualifications armccomplishments while at INDOT. Mr. Goff then wrote, in part:

My job performance has not been affected by the party holding offita@ve con-
tinued to educate myself and be an asset to INDOT. Politics shoulteribe
deciding factor when promotionsme up. And NO political party should be proud
of hiring or promoting undequalified staff.

* * *

| am neither a waan, a person of color, American Indian or any other minority but
I am sure | am being discriminated against because of mycpbififfiliation.

| am certain | was the most qualified of the internal applicamdd am 95% sure |

was selected. So why would | continue to be the BEST technician idepart-

ment when being the best gets you absolutely no where (sic)? | ask you
this...... Did our Civil service training mean nothing? During the Training,asw
stated that “evaluations are heavily weighed whemamotion is being consid-
ered”..(sic) obviously the Vincennes District is exempt from this.
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[Filing No. 7220 at 4]

Mr. Fowler responded to Mr. Goff, stating:

| certainly understand disappointment when not being selected foriteoopes
many of us can relate to that. A common misconception i$NIREXDT experence
makes a candidate a “she for a position. In fact, other things impact the deci-
sion: communication, team skills, personality, attitude, cajpabperformance,
etc.....

| respect the fact that you have done very well in departmengsaéind payor
performance-that is commendable.....

While | cannot speak specifically for my predecessoas | was not privy to the
references in your-mail — | have the utmost confidence that they made the best
decisions for the agency at the time as requi@dr focus is always to hire well
rounded people who add value to the agency.

[Filing No. 7220 at 2] Mr. Fowler did not investigate Mr. Goff's complaints of politicasetim-

ination. [Filing No. 724 at 3]

In December 2011Mr. Daza completed a performance appraisal for Mr. Goffgawe

him an overall rating ofdutstanding.”[Eiling No. 7211 at 78.] Shortly thereafter, Mr. Woodruff

emaled Mr. Fowler andMs. Cockrumamong othersegarding Mr. Goff's performance appraisal,
and wrote “How can you constantly complain about everything andrisdered an[ ] outstanding

employee? Somebody needs this one explained or chang@dhyg No. 7221 at 3] Mr. Fowler

responded that he “questioned this one as well,” and Mr.dWiflowrote “An outstanding em-
ployee needs to be outstanding in every way. | will leave it to you guiecide what his level
should be, but it's not outstanding and | would question if it should beedgceither.” Hiling
No. 7221 at 2] Mr. Goff's performance appraisal ultimately reflected an oveedihg of “Ex-

ceeds Expectations.”F{ling No. 7211 at 8 Filing No. 7223 at 7]
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3. 20122013: Mr. Daza is Discifined for Complaining AboutPhone Policy

In May 2012, Mr. Woodruff was promoted to Chief of Staff at INDOFilifig No. 723

at 5] In 2013, due to heavy constructionthe 69 corridor through the Vincennes District, the

District was especially busyFiling No. 4921 at 2] As a result, Mr. Fowler informed his subor-

dinates that anyone with an IND@3sued cell phone would be required to be available for phone
calls after regular business hours to ensure that constregotidsh continue without delaysFifing

No. 4921 at 2] Thiswas na an expectation that INDO&mployees be on call 24/7Eiling No.
49-24 at 5] Mr. Daza complained about the directive, axglained to employees that it was not
part of his job to work wertime or work on the weekends, “like construction and emergency per-

sonnel did’ [Filing No. 723 at 1314.] About a week after Mr. Daza made those statements, his

supervisorat the time Brent Schmitt, asked him to answer calls after houfdingg No. 723 at

13.] Mr. Daza ultimately complied and answered calls after hdarsvhich he received no addi-

tional compensatian[Filing No. 723 at 14] INDOT issued a Written Reprimand, in which Mr.

Schmitt described Mr. Daza’s unacceptable behavior bsnsl

On March8™", 2013 Pete Daza and | sat down to discuss comments that he made at
the spring construction conference fe89. During the construction conference
Mr. Daza made the statement that he would not follow the eafp@tiof carrying

his state issued cell phone after hours, set forth by the VincennesRDiB(Q
Fowler. | informed Mr. Daza that his expression of defiance in fobthe em-
ployees he supervises, the members of the construction staff, and otfoordir

did not exhibit the professional and leadership qualities that aretexipef a su-
pervisor in this department and agency. | informed Mr. Daza thakpeztation

to have his ell phone on him for urgent matters after hours was an expectation
from both Rusty and I. Mr. Daza then repeatedly informed me he wotfdllow

the expectation set forth by Mr. Fowler and that | could not make This defiant

and insubordinate behiav is not acceptable nor does it reflect the core four prin-
ciples that all employees of this agency are expected to exhieialy supervi-
sors.
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[Filing No. 7226.] The Written Reprimanis signed by Mr. Daza.

In August 2013, théndianapolis Stapublished a story entitled “INDOT official benefited
from his and his family’s sales of land alor§9 route,” which discusses Mr. Woodruff's sale of

a piece of land to the state as parthef k69 expansion project.Filing No. 7225.]

In December 2013, Mr. Daza was nominated for a Departbeaatership Award. Hiling
No. 7227 at 6] Via email,Ms. Cockrum confirmed for Mr. Fowler that Mr. Daza was eligible
for the Department Leadership Award even though he éealved a written reprimandFifing
No. 7227 at 4] Mr. Fowler responded “Excellent. | concur with Pete’s contributidiriling
No. 7227 at4.] Mr. Fowler stated that Mr. Daza “is a sharp guy & is gehasset to us; he still

needs some soft skill tweaking.Filing No. 7227 at 2(emphasis omitted).]

Mr. Daza’s 2013 Peofrmance Appraisal Report was complimentary of his knowlaage
work and reflected all “meets” or “exceeds” expectations ratibgsalso noted that: (1) “Although
Pete is willing to lend a hand and work with others in and out of his sptifduties Pete often
struggles to work as fiercely or cooperate as well if the assignsene that he does not agree
with or find necessary”; (2) “Pete sometimes can and does allgvassson for his work to detract
from the very positive and forward thinkingeas that he has. Pete always fulfills the needs of the

customer but could improve upon his method of delivery and profefisiofia(3) “Most of the

31n his respnse brief, Mr. Daza states that Mr. Fowler testified sndgposition that Mr. Daza’s
“concerns” regarding being required to answer his cell phone 24 hours a ei&ylagitimate.”
[Filing No. 73 at 7] Butthe portion of Mr. Fowler’s deposition transcript to which Diaza cites
does not support Mr. Daza’s assertion. Instead, in response awa's counsel’'s questions
regarding the need to pay employees overtime if they wer@eddo answer their calls 24/7, Mr.
Fowler testified that supervisors generally were the individwals were called after hours, that
they are not always eligible for overtime, and that there weys teacompensate individuals who
ended up having to work after hours such as through flex grge taking two hours off the day
following an evening of working two hours during the nighgilihg No. 7215 at 9] The Court
does not red this testimony as Mr. Fowler “admitt[ing] that [Mr.] Daza’s cerrcs were legiti-
mate.” [Filing No. 73 at 7]
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time Pete openly supports changes, however on one occasion eatlieryiear Pete expressed
dissatisfagbn with a change that was made in the wrong environment. Thiswaerdddressed
with a written counseling then a written reprimand and there haae e issues since”; (4) “It
has been observed that during this review period that while beiapleagarriving at fact, data
based solutions, Pete could work on approving (sic) his ability to leetolg, forward thinking,

and critical of others (sic) ideas and opinions while remainingepstdnal and respectful’; and
(5) “On at least two occasions shyear | had discussions with Pete about remaining professional

[and] respectful when dealing with colleague<Filihg No. 436.]

4. 2014: Mr. Daza Defends Mr. Goff’'s Rafal to Plow Snow Dueotlliness
In early March 2014, Mr. Schmitt emailed Mr. Daza regarding®bff's refusal to come

to work to help plow snow because he had shinglledingf No. 7229 at 3] Mr. Daza esponded

that Mr. Goff ultimately came in to plow, so would not need a dtetoote, and that Mr. Goff “is
allowed one mandatory OT refusal in a six month period so he is gousgtia” [Filing No. 72
29 at 3] Mr. Daza also emailed Ms. Cockrum and stated:

If someone has a medical reason they cannot plow and they have asdextase
how can a refusal be issued? If you get two refusals disciplirignas war-
ranted. So if Tey were to have the flu, let's say, and he was called to plgain
and couldn’t they will issue a second refusal and write bp? Valid medical
reasons should not subject the employee to refusals and conseglismpinary
action. If you extrapolatehis out he could ultimately be fired if he continually was
sick over a course of a snow event. Is it our position that Terry skoald when

a snow event is to occur, and since it is his duty to plow, only dewdien the
weather is good? How dare have an illness during snow season? Lddioa
we treat our people. Maintenance is out of control.

[Filing No. 7229 at 3]

Ms. Cockrum responded that she would “find out whatihective is on this today,” and

later emailed Mr. Daza and wrote:
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Yes, a doctor's excuse may not exclude an individual from plowing snogocA
tor’'s excuse may not necessarily exclude the individual from regeaviinst notice

of refusal. However, doctor’s excuse could exclude an individual from discipli-
nary action if his/her condition was serious enough to warrant wonkctiests
which would include snow plowing.

Although Terry received a corrective action form for his fiestisal, he will not
receive a penalty (Written Reprimand).

Also, someone in upper management saw Terry at a ballgame in Richatond S

day so that is not helping the perception of the situation becauteotight is “if

he could drive on Saturday what happened on Sunday?” | know that may be out of
context as to actual events but that is the general feeling.

[Filing No. 7229 at 12.]

Mr. Daza responded to Ms. Cockrum:

An iliness can happen suddenlyust because an individual is fine on one day
doesn’t mean he is faking it if an illness strikes the next. Thditas he had a
shingles outbreak he had a rash for several days he commented on édifuaéyh
went to the doctor. By the time he welmé rash had increased in severity and was
guite painful so, to address the comment below, you could have saw hiior ou
several days appearing ok then overnight he is incapacitated. Ndmeisfdut of

the realm of possibility and since no one is aita doctor within INDOT and
therefore not qualified to make such judgments, people’s “generalggethould

not play into any evaluation of the situation when medical ssaue concerned.

[Filing No. 7229 at 1]

Later that same day, Human Resources Manager Nina Danadled Jeff Sullivafre-

garding Mr. Daza. Hiling No. 7230.] Ms. Daniel wrote that Brent Schmitad discussed with

her several issues regarding Mr. Daza, most of which were bedlavibiling No. 7230.] She

stated that although Mr. Daza’s job knowledge is “one of the best in thé ‘4tes professionalism
and interactiorwith [Mr. Schmitt] has become:a cancer on the department.’Filing No. 72

30.] Ms. Daniel wrote:

4 Jeff Sullivan’s title is not clear from the record, but the €surmigs from the context of com-
munications with him that he is a human resources employee or cohsultan

-15-


https://ecf.insd.uscourts.gov/doc1/07316584581?page=1
https://ecf.insd.uscourts.gov/doc1/07316584581?page=1
https://ecf.insd.uscourts.gov/doc1/07316584582
https://ecf.insd.uscourts.gov/doc1/07316584582
https://ecf.insd.uscourts.gov/doc1/07316584582
https://ecf.insd.uscourts.gov/doc1/07316584582

Brent feels that Pete tries to usurp his authorstyeeially with departmental em-
ployees. | think the back story is that Pete was up for or wantedsitep that
Brent now holds. Pete was not qualified because he does not[hpeagineer’'s
license. Everyone agrees that Pete is more knowledgéanldtent in some ar-
eas, even Brent acknowledges this. However, | find Brent to bepeespnable,

in tuned and onboard with where SPD and INDOT are moving toward culturally.
He’s a smart young man that will eventually grow into the position thighright
support.

Yesterday Rusty [Fowler] asked me to sit in on a discussion aboeit Ré&tl

Cockrum and Brent were also present. They are all in agree¢haraomething
has to give. | ask if Pete was salvageable and got a lukewarm resgwesgone
seans exhausted with the situation.

My take is if he is salvageable than we need a CTIl meeting. Vddmset specific
expectations about his behavior and what that should look like hrak tstate that
this has been addressed with Pete and while his behavior seenmdodrfor a
few weeks it doesn’t take long for it to tank again. | then offat they should just
have a frank discussion with Pete and ask if he is happy Hédre says “Yes” than
(sic) we set guidelines and expectations for hiradotinue in hisurrent position.
If he says “N” we ask why. If his reasons are things we can help correct we make
a plan, if not, we help him form an exit strategy. All respond thiatesimes Pete
will simply shutdown and not give any input. My understanding is thishaps
penedtwice. | suggested that if that happens wd[gitell Pete that we are giving
him an opportunity to express his thoughts and that a decision wiade with or
without his input. We prefer he has input.

So, here’s myfor question to you. If Pete is not happy or if the final decision is
that this position is not the “right fit” does Pete have any optionsnfoving to
another district? Currently Rusty is not interested in having Pei@ménere if he
has to remove m from his current job. What options are there?

Side note: | have very little on file discipline wise. | hatached what | have
which is indicative of a continued pattern of behavior. Unforelgahe largest
portion of it was not formally documesd....

[Filing No. 72-30.]

On March 26, 2014, Mr. Daza sent a lengthy email to Ms. Cockrum regardir&cNmitt,
his supervisor. Mr. Daza wrote, in part:

Ok I have some real isqis¢with today. First do you really think | am going to get

into Brent's failings again? What can he do better? How about Huit that

then let's see actually come to work, do his job and the list goe€ampl¢dyees in
Testing] do not trust Brent and they don’t really trust you. The last hie asked
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us “what could he do better” [one employ&afl Brent he needed to start coming
to work which didn’t go over well. Nobody likes, trusts, or resp®rent in Test-

ing and that holds true for big padf Corstruction as well. That won't change.
He is who he is. Testing doesn't dislike you and some really likebybthey do

not trust you as it appears to them you think Brent is great. Tleegllgpuzzled
how you can think that when he doesn’t even ctoneork. Anyway, you will get
very little hanest feedback on that line of questioning. You want to know the truth
you’ll have to ask them by yourself and maybe they'll talk.

[Filing No. 7231.] Mr. Schmitt resigned from INDOT in April 2014, and began working lier t

new Republican Mayor of Evansville as a City Engine€iling No. 723 at 17]

Around this time, Mr. Daza also complained about the performance afl@gg in the

Seymour District, Chris Bell[Filing No. 723 at 7] In a March 262014email, Mr. Dazacom-

plained about Ms. Cockrum volunteering him to memior Bell without asking Mr. Daza first.

[Filing No. 7231.] Healso stated:

Testing employees know we are the best, strive to continue ¢nak and always
do an excellent job but they feel insulted by Brent's view and leaiggfisick of
mostly as he has no idea how to lead). | can only conclude that yourexésB
view of us. Don't think | don’t see this as setting me up for bad atiahs and
work improvement plans. If Brent knew of this beforehand he knewndaetl
how | was going to react. Since | won’t buge (sic) on this issue owegphioring
Seymour’s geologist, my time with testing is obviously limited.

[Filing No. 7231 at 1]

In April 2014, T.J. Brink was hired as the Safety Director in the Vincennesi®is|[See

Filing No. 7233.] Mr. Brink listed under “Professional Experience” on his application Director

of Business Development for the Southwest Indiana Regional You#dg¥illFiling No. 7232.]

When Mr. Brink applied fothe Safety Director position, he was a member of the Vincennes City

Council. [Filing No. 7232 at 1] Ms. Danielsent an email to Jeff Sullivan regarding whether

there was an ethicatsue with hiring Mr. Brink, since he was on the Vincennes City Council.

[Filing No. 7233 at 3] Mr. Brink was ultimately hired. Hiling No. 723 at 8]
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In July 2014, Mr. Woodruff resigned from INDOT after an investigationheyState In-
spector General regarding Mr. Woodruff's sale of lamthe State of Indiana related to théd

project. [SeeFiling No. 742.] The Inspector General concluded that it agreed with decisions by

the Marion County Prosecuting Attorney Office and a Special Prbosgcdittorney appointed in
Daviess County that prosecutiohMr. Woodruff was not warranted, and also with a federal en-
tity’s conclusion that “land valuations regarding th&9l Project were in ‘substantial compliance

with federal requirements.” Hiling No. 742 at 2] The Inspector General did make several rec-

ommendations, including that “INDOT not permit [Mr. Woodruff] to prdfom INDOT funds
through reemployment with the agency or through any form of contracting withgeecy for at
least one year after leaving state employment due to hisefadubllow the advice given by the
INDOT Ethics Officer to disclose the eminent domain actiotht State Ethics Commission.”

[Filing No. 742 at 2]

On July 31, 2014 Mr. Woodruff's last day as an INDOT employe®r. Goff sent Mr.
Woodruff an email stating that Mr. Woodruff was to blame forwgation at INDOT. He wrote:

You talk about the media portraying INDOTlzsing corrupt. Thisis TRUE. You
are part of the reason that corruption exists. | for one think you apettoalling

the kettle black. Going to a consultant when you yourself made a big dezl out
one of our BEST PE’s wanting to go to work for aswltant. It was unethical for
him and now not for you. WOW!!!' Now for the corruption YOU have create
You were not hired because of your job knowledge. Itis because of the fauors y
had done for then Governor Daniels. | know that you have been persanally i
volved in a screaming match at the district to rate me awistémdard and | missed
out onpromotional opportunities in our department even though | had been se-
lected. You have cost me a total of 17% in pay raises. ALLABESE OF MY
POLITICAL VIEWS. | hope that the corruption that you have brought to INDOT
leaves when you are gone.

[Filing No. 7237 at 2]

Mr. Woodruff forwarded Mr. Goff's email to Mr. Fowler and stat&d st off | don’t know

what he is talking about, but this may be one of the guys sendingosthf media. At any rate
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wanted you to be aware he obviously thinks he works for a corrupt organizgriling No. 72
37 at 2]
Mr. Daza received praise regang his work from Ms. Cockrum and Ms. Daniellate

2014. Filing No. 7238 (Ms. Cockrum emailed Mr. Daza in resys@ to his submission of a fuel

savings planstating“Well done Pete”)Filing No. 7240 (in response to a lengthy email from Mr.

Daza to Ms. Cockrum regarding savings in fuel and maamegcosts and observations regarding

INDOT’s productivity, Ms. Cockrum responded “Nice!'iling No. 7244 (in response to an

email from Mr. Daza to Ms. Daniel attaching some performanaewsvior INDOT employees,
Ms. Daniel wrote “First, let me say your evaluations arg well done. | always appreciate your
thoroughness and insight. | do want to challenge you for a momestiew your ratings and let
me know if you still feel the same after reading the information beldvs. Daniel set forth the
meanings of the different performance ratings and wrote “Withinmsind, would you still rate
Carla, Clint, and Tim the same? Can you give me an example of h@&xd¢keds or Outstanding
applies to the employee receiving that rating?”).
5. 2015: Mr. Daza’s MotheMritesa Letter to the Editor, Mr. Daza Defends
Co-Worker Involved inan Accident,Mr. Daza is Disciplined fola Respirator
Incident, and Mr. Daza is Terminated
Mr. Daza continued toeceive compliments regarding his work in 2015e4Filing No.
72-45 (In response to information provided by Mr. Daza in emails, Ms. Cockesponded

“Wow. This looks very, very good. hink you are spot on in identifying results for each expec-

tation,” and “It is noted the effort all of you put into this. Excellentk®); Filing No. 7247 (Mr.

Fowler stating in an email “Petl appreciate the discussion today. You took full accountability
as a leader for the challenge at hand, and came prepared with & p is commendablegreat

job! Thank you!”);Filing No. 7249 (in response to an email from Mr. Daza, Ms. Cockrum stated
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“Pete, as always excellent job working up this concepiling No. 7250 (in response to an email

from Mr. Daza, Ms. Coakim stated “I am not surprised by your result. You are the mostgesul

oriented person | have ever met'Fling No. 7252 (email from Ms. Cockrum to Mr. Daza stating

“Good interaction with Bob today. You know your stuffBiling No. 7253 (Ms. Cockrum re-

sponding to an email from Mr. Daz&Vell done!”).]
On October 1, 2015, Mr. Daza emailed various INDOT personnel advighgStephen
Day hit a downed tree branch and broke off the side mirror oftélte gehicle on 9/29/15. En-

closed are the accident forms related to the accidemtling No. 4317 at 3] Mr. Brink re-

sponded“this is a preventable accident. He will also need to fill out the foompletely. What

was his speed? This is left blank Fillng No. 4317 at 3] Mr. Daza responded:

Stephen was driving on US 50 west of SR 37 coming out of a curve. A limb was
down and sticking out into his lane. There was oncoming traffizastraining.

He was doing 50 mph. He has no place to go. US 50 is not roomy ower ther
Locking up the brakes and trying to stop is not smart as he could lose ol
vehicle. He does not swerve. If he did he would hit the oncomingctraife did

the safest thing one could do in this situatiaake the hit. If the accident is pre-
ventable then what should he have done? | cannot explain what else ldéhakeu
done. | have no other answer than the action he took. He respondidy lexac

we tell people te-do not swerve to avoid a collision.

Below is the corrected accident repand what the Lawrence County Sheriff's
department provided me. They do not provide the actual accident. réparé
want that we have to go to buycrash.com and purchase a copy. Winttithey
told me.

[Filing No. 4917 at 3]

Ms. Daniel responded:

If Stephen was doing 50 coming out of a curve and it was raining | vgogigeest

that he was traveling too fast for the road conditions and thereforedideat was
preventable.l would also be inclined to review Stephen’s phone to ensure he was
not texting as this has been an issue in the past.

[Filing No. 4917 at 3] Mr. Daza then wrote:
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Speed limit is 550 he was under the speed limit. Furthermore, if he was doing 35
could he have stopped in the middle of the road before hitting the |ikmoP?if he

did stop woldn’t he be putting himself and the motoring public in danger of a rear
end collision. He istopped and someone comes out of the curve and is going the
speed limit or higher and cannot stop in time or hydroplanes beetaess lock up

their brakes and causes a severe wreck. Again, his cduasBan was the safest
given the situation. Finallyhis cell phone is his andhat right do | have to look
athis persoal cell phone. That requires a warrant in the law enforcement ctemm
nity.

[Filing No. 4917 at 2]

Mr. Daza andVis. Daniel continued to email back and forth regarding whether tesnt
was preventable, with Ms. Daniel arguing that it was and Mzaldefending Mr. Day. Fjling

No. 4917 at 12.] Mr. Daza also emailed Billompkins a Testing Engineer at INDO&nd Ms.

Cockrum, stating “This is ridiculous. How many man hours are we going nad spethis? They

just want to fire him.” Filing No. 4317 at 1]

On November 22, 2015, a letter to the eduwitten by Mr. Daza’s mothewhich was

critical of thenIndiana Governor Mike Pence’s position on immigratias published in a nesw

paper [Filing No. 7254 at 2(letter from Marjorie D. Melvin titled “Pilgrims to this land were
refugees, tog’] Mr. Daza discussed his mother’s letter with Ms. Cockrum and oiieOT

employees. Hiling No. 723 at 9 Filing No. 7211 at 10]

Two days later, Mr. Brink went to Ms. Cockrum’s office to discags®ncern he had with

Mr. Daza. Filing No. 7259.] Ms. Cockrum memorialized the meeting in the following notes:

On November 24, 201BJ Brink, Vincennes Safety Director, came to my office to
discuss a concern hadhthat Pete Daza and Nicole Wedding had checked out res-
pirators from the stockroom after being told during the OSHA trgimiot to use

the respirators as they did not meet OSHA regulation. People geegdpirators

are to be fitted in order to receitte proper safety benefit. TJ was very upset and
stated he thought Pete had purposely checked the respirators oundcntowas
prohibited to do so. | pointed out the respirators had been checkedooub phe
respirator portion of the OSHA trainity one day but would take care of notifying
people to not use them and to return them if they had checked one otlyretd

was not happy with Pete’s behaviwresponses to TJ’s questions during the OSHA
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training. He felt that Pete’s attitude towattim was poor and that Pete was a bad
influence on Clint Morgan. Clint works with Pete in the Testing Diepent. We
talked about Clint as well and how he responded to one of TJ’'s questiong d
the training. TJ also felt that Clint was disrespedtfuhe way he answered TJ's
guestion. | explained that Clint truly didn’t know our policy on howtwk with

an OSHA inspector and his response was just an honest observation.

TJ has expressed his feelings about Pete’s behavior in the pagt gtatPete’s
negativity was not in alig(sic) with INDOT’s new culture.

After the Thanksgiving break | met with Pete and Clint on Novembge2@05 to
discuss the incident with TJ during the OSHA training. | met wite First ex-
plaining that he had upset Bnd not for the first time. The first incident occurred
over Pete’s refusal to change an accident from unpreventable toaiglee | ex-
plained he should i further antagonize TJ in any way. | talked about TJ’s posi-
tion as director and as a Director myself with the Testing Departineémg under
me, | could not help him out if he further decided to choose to go duos/noute
with TJ. | warned him that he was making an enemy out of TJ as it stolod a
offered that talking to TJ might clear the air and would help TJ understarsit
uation. Pete stated he wasn’t going t& talTJ. He did apologize to me about the
incident.

The point of this statement is to document a conversation held wentber 30,
2015 where Pete was warned abowgating a situation with another employee, a
Director of the Vincennes DistrictOn Decerber 3, 2015 we received an observa-
tion of another similar incident involving Pete during a Beyond the Aggdrxain-

ing in the Seymour District.

[Filing No. 7259.] Ms. Cockrum also testified that she told Mr. Brink she couldsaopportMr.

Brink’s allegations. [iling No. 7213 at 5] After her conversation with Mr. Brink, Ms. Cockrum

warned Mr. Daza to stay away from Mr. Brink, to not antagonizeihiamy way, and that “a
politically powerful gerson was out was headed at [Mr. Daza] and was going to give [Mr. Paza

a lot of trouble.” Filing No. 7211 at 7]

On December 1, 2015, Mr.d2a attended a training sessigRiling No. 7211 at 1314.]
When Mr. Daza arrived at the training, he thought that the traiherySProctoy did not like him

and gave him “dirty looks.” Hiling No. 7211 at 13] Mr. Daza “engaged in the trainingFiling
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No. 723 at 11, although he did “closehig eyes from time to time without reading glasses,

and...did not say much,’Hling No. 723 at 23. Mr. Daza’s thersupervisor, Testing Engineer

Bill Tompkins, was sitting at the same table as Mr. Daza at thengaamd did not notice anything

“out of the ordinary” or inappropriatdFiling No. 7212 at 35.]

Ms. Proctor wrote down her observations from the first day of trainjrding No. 72

55.] She stated:

Pete arrived at the same time with Bill and Tim. Britni and | exaobdmgtroduc-
tions with the group. Bill and Tim engaged in conversation, but Petensthing
other than his name.

During the training, Pete frequently leaned back in hig ehigh his arms crossed
over his chest. He did not take notes or follow along too often imitiger of
handouts. Several times he closed his eyes.

Incident to be reported: Participants were asked to tak8 aard and write a brief
recognition notehat they would deliver verbally to someone the next day. They
were told that we would share these notes with a partner for discud3ete sat
with arms folded and did not participate. All 29 other participarsewvriting.
Since his table had 5 pgle, | moved over to pair up with someone during the
partner activity portion. | paired with Pete’s boss Bill TompkiRste was paired
with his peer, Tim Mercker.

| was eager to observe how Pete might participate since he wrote nmhancard.
Even though | was working with my partner, | glanced at Pete and heardyhim sa
to Tim, “Thisis f _ __ ingyay.”™ | could not hear his partner’s response, but his
partnerdid go on to share the recognition he had written.

Once | finished with my partnel turned to Pete (both others could hear me) and
asked “I noticed you didn’t write a recognition note, is there aoreasy?” He
replied (paraphrased) “I don’t need to do this. | tell my gugemthey do a good
job. It'sall in my head. Why do | ed to write it down?”

His supervisg Bill, said, “That’s right, Pete is good at giving feedback to hisguy
| asked Peter how many direct reports he had and he said *TB#e¢hen added,
“Actually he oversees way more than that and he does ajgoedth all of them.”

> Mr. Tompkins testified that he did not hear Mr. Daza say thisthatithe was “engaged with the
— with what [the trainer] and | were discussing, anddndi— | didn’'t hear him say anything.”
[Filing No. 7212 at 4]

-23-


https://ecf.insd.uscourts.gov/doc1/07316584555?page=11
https://ecf.insd.uscourts.gov/doc1/07316584555?page=22
https://ecf.insd.uscourts.gov/doc1/07316584564?page=3
https://ecf.insd.uscourts.gov/doc1/07316584607
https://ecf.insd.uscourts.gov/doc1/07316584607
https://ecf.insd.uscourts.gov/doc1/07316584564?page=4

At that point, the training resumed.

Additional note: Pete again had his eyes closed when the facibtsited partici-
pants to pull out the evaluation form to complete. He ‘woke up’ vévikryone
was writing, looked around, bdid not pull out the form to complete.

[Filing No. 7255.]

Heather Devocelle, Ms. Proctor’s supervisor, éeoMs. Proctor’s notes to Erieinert,®
and stated “Here is one page of notes regarding Pete. | would hiaeedhis addressed and I'm
trying to determine best next steps. | don't want Pete coming to Dagyi® so | need to work
quickly. Who should I work with? Vincennes and Seymdare Bill Tompkins and then he
reports to Val and Becky. These folks sit in Vincennes though. THanksur help.” Filing
No. 4912 at 1] The email eventually reached Mr. Fowheho forwarded it to Ms. Cockrum and
Ms. Daniel and wrote “Please see attachment. We need tovsgit @With Nina on Monday &
determine next steps. This behavior from Pete, as a supeisanforcement from Bill, as his
Supervisor, troubles me greatlyo say my patience is worn thin with Pete is grossly understated.”

[Filing No. 4912 at 1]

On December 7, 2015, MBanid¢ emailedEmployee Relations SpecialiStizanne Kent

and Mr.Kleinert regarding Mr. Daza’s behavior at the training sessibilingi No. 7260 at 10

11] Ms. Daniel wrote, in part:

Mr. Daza is a Geologist 2 for the Vincennes District. Whikework ethic and
knowledge cannot be denied; his behavior and attitude have beehicabeques-
tion several times. Mr. Daza’'s inappropriate behavior wasghtaw my attention
as early as 2/18/14, the day after | arrived in the district.... sPthien manager,
Brett Schmitt, submitted his resignation soon after on 4/10/14’sRethavior was
not addressed by Mr. Schmitt and later discussions with Pete broug®tivnitt's
performance as a manager in to question. Pete’s behavior did impubeertin-
ued to be on the edge of arrogant and insubordinate.

6 Mr. Kleinert appears from the context of the emails to be a humanroes employee.
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On the Monday before the final issue brin[g]ing this cause ofrgd#ete’s Direc-
tor, Valerie Cockrum, had a discussion with Pete in which she spdgificained
him about “creating a situation \mianother employee”....

You will also find attached Pete Daza Observation Notes,hndrie a recount of
Mr. Daza’s actions during Beyond the Appraisal training on 12/2/15. tibddily

I have attached his Written Reprimand from 3/11/13..., DisciplinatypA Justifi-
cation Form (Pete Daza 47215) and a copy of his 2013 Appraisal which notes
Pete’s abrasiveness in relating to other employees.....

Although Pete has attended Core4 training, as well as, Actlngaimé continues
to exhibit behavior which isat in line with the Culture and professional expecta-
tions of INDOT managers. It is the feeling of Rusty, Val and mhykat Pete
willfully refused to participate in training, used derogatory languagd was -
respectful to his instructorHis behavor is neither modeled nor condoned by the
Vincennes Leadershigam and can no longer be talted.

[Filing No. 7260 at 1611 (emphasis omitted)

Ms. Kent responded to Ms. Danas follows:
In review of the information..., the following are my suggestions:

1. The discipline policy provided is a good resource, but note thatot dassi-
fied employees.

2. Make sure that you are consistent with discipline policiessscthe district.
Have others used derogatory language, not participated in trainimgssed
their arms during training as we have noted with Pete? If tlihappened
with other employees, how were they disciplined?

3. His performance appraisals are very good ancethas been no discipline is-
sued for his unprofessional demeanor and insubordination since 2013.

4. Was Clint disciplined for any inappropriate behavior during the OSidifs-t
ing? Why was Clint to apologize to TJ if he didn’'t do anything wrong? Are
you wantng to terminate because he refused to admit the incident and apologize
to TJ?

His actions dot (sic) contravene public policy and he can bertated at any time
without just cause. But, | would advise that we continue to be tentsigith levels
of discipline for the same behavior. It would be our recommendation engjiwe
a 3 day or 5 day suspension for his language and unprofessional betitvidwc-
umentation in writing that any further behavior of this kind would tesuiermi-
nation.
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[Filing No. 7260 at 10] Ms. Daniel responded to several of the questions Ms. Kent asked:

2.... We have not terminated an employee for displaying the specific behaviors
listed in this item, but have terminated an employee for a continuedmaftneg-

ative behavior, which did not conform to INDOT culture. We feel Bete shows

a continued pattern of negative behavior, which has been brought to hieattent
on severboccasions and yet he refuses to change.

3.... True, his appraisal are very good and as mentioned earliewfbris ethic
and job knowledge are above reproach. However, his continued perpeirsional
behavior leaves much to be desired.

4.... Neither dint nor Pete were disciplined for this action. The note was to serve
as another instance where Pete was notified that his belasdess than accepta-
ble. The fact that two days after this discussion he displayed/p@ot behavior

in a training sssion seems to be an explanation point.

[Filing No. 7260 at 10]

In the same string of emails, Mr. Fowler wrote to Ms. Daniel:

| have given this great consideration. Mr. Daza isaalér within INDOT. With
that authority, comes great responsibittyo model the behaviors that we expect
of all employees. His behavior at the training presented by featManagement
Group last Wednesday was unacceptable; language aside laecleam message
that he did not want to be there, & was not going to participtdehe trainers and
other attendees. It must be noted that while his performanceetadistorically
good, in fact above meets last FY, this incident rises to critical feom a cultural
standpoint. We disciplined Mr. Daza in 2013 for failure to live upde€ expec-
tations as a superviserfor exhibiting defiance and below the line behavior in a
meeting, not unlike last week. Mr. Daza was inforragethat time that this type of
behavior was unacceptable & that future incidents would ledlrttoer action—
potentially dismissal. While | understand the recommendation f@ess®n, it
shows a level of acceptance of this behavithrat it is ok to behave in this maer

as a supervisor, and quite frankly, it is notm willing to accept the possibilitgf
SEAC review. For the reasons noted, | wish to proceed with tatimm

[Filing No. 7260at 9]

Ms. Daniel responded to Mr. Fowler “If we do decide to do a 5 day hard suspamnsl
not terminate it is Val's feeling (and | agree) that Pete no lomggrage anyone.”Ffling No. 72

60 at 6] Mr. Fowler replied “I don’t know where we would put him whéaewouldn’t supervise
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people. Also, I'm not sure that his influence on others will imprdw#ill feel termination is the

right action.” Filing No. 7260 at 6]

Ms. Kent wrote:

On point #2 you state that this pattern of negative behavior has been bimught
Pete’s attention on several occasions. Has this been in writingimprogressive
discipline each time the negative behavior has been expresgbdi this is the
part where we are trying to get the agencies on board with disoglgicordingly
during the entire process, instead of what appears to be jumping froittes w
reprimand to terimation. The gap of prior discipline until now can put the agency
at a greater risk for having the employee come back with acthplaint that would
potentially have to be settled. Itis up to the agency’s discretidmeomeixt step of
discipline, but ve feel a 3 or 5 day suspension prior to termination would be the
better next step so that it is in writing and he is notified witht@ritlocumentation
vs. verbal communication only.

[Filing No. 7260 at 3]

Ms. Daniel responded:

You're absolutely on point. The discussions have not been docunwvetiteglo-
gressive discipline. | have reviewed with Val and will be reugvwith Rusty.

Val understands the lack of formal correctivei@ttand would suport a 5 day
suspension. She walso adamant that she no longer wants him to have any super-
visory responsibilities.

[Filing No. 7260 at 3] Ms. Daniel also wrote tMr. Kleinert:

Should a termination be supported we plan to emergency suspend Peldrasd a

this termination on Thursday after th69 ribbon cutting with the Governor. While
none of us feel that Pete would be violent we also do not wanktthathe would

show up and disrupt the ceremony in any way. We would also need to do this to
keep him out of the 12/9 training.

[Filing No. 7260 at 1]

Also on December 7, 2015, Mr. Dazans an email to various INDOT employees under
his supervision stating that he had nominated them for “spot bonusesgifowthk in “success-
fully implementing a pavement evaluation SOP to determine whethds should receive pave-

ment preservation treaents.” Filing No. 7258 at 1] Mr. Daza had notified employees in the
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past when he had nominated them for spot bonuSesF{ling No. 7239 at 2 Filing No. 7243/
While notifying employees of their nominations did not violate INDOTiggpMr. Daza acknowl-
edged that spot bonuses are “supposed sdweprise” and that not ultimately receiving the spot
bonus after being made aware of the nomination “fosters hard fealnagesentment.” Fjling

No. 7211 at 56 Filing No. 7258 at 1] Ms. Daniel forwarded the email from Mr. Daza to the

employees to Mr. Kleinert, and stated:
| thought I'd share this with you as well.

Pete did not include his Director, Val Goom, in the original email, but it was
cc’ed to her when [one of the nominated employees] responded. Sinweri{ad

with Pete on the justification for this bonus I think she feltasw bit underhanded

and passive aggressive for Pete to send outaueimail when they had not settled

on an appropriate bonus amount. Now how is management going to look if the
bonus amount is changed or if the bonus has to be denied?

This is typical behavior from Pete. All bonuses have been approveegsond
sincel have been here with the exception of two. One was a $250.00 bonus for an
employee who decorated their office for Christmas and ther oths for employees

who did some landscaping around the office area. Therefore, Petethaw his-
torical to base] his “if the nomination is denied” statement on. Additionally, he
knew the bonus was preapproved although the amount had not been settled o

[Filing No. 498 at 1] Mr. Kleinert responded “100% concur w/ Val. It is unbecoming conduct

and she (sic) be addressed in the terrkilifg No. 438 at 1]

On December 8, 2015, Ms. Cockrum told Mr. Daza that Mr. Fovelérraceived a request

for Mr. Daza not to attend the second day of training on Decembdfifng[No. 723 at 21]

When Mr. Daza asked Ms. Cockrum why, she shaldid not know and refused to give him any

other information. Filing No. 723 at 21] After speaking with Ms. Gzkrum, Mr. Daza asked

Mr. Fowlerwhat was happening but he would not give Mr. Daza afoynmation and said that he

would meet with Mr. Daza at 3:00 p.m. on December 10, 20F8ind No. 723 at 21] On

December 9, 2015, Britni Saunders (one of Ms. Devocelle’s subaed)rehailed Ms. Devocell
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to let her know that Mr. Tompkins had asked her and Ms. Proctor why Ma Wauld not be

attending the second day of trainingziling No. 497 at 3] She wote, in part, “I...shared my

observations from that day [of training] of his lack of professienglidisrespect and lack of en-
gagement. | also mentioned that this behavior had also occuraegaent Core4 class Pete had
participated in. | described thincident as well... It was clear in our conversation with Bill that
he sees Pete as ‘one of his best employees’ and he is confused abbetwdwd behave in this
way when he had had so much leadership training and is such a comyetaart Sheryl ad |
[asked] him if his behaviors indicated high performance to him arhd trouble answering. We

left it at that.” Filing No. 497 at 4]

On the morning of December 10, 2015, Maza spoke witiMs. Kent. [Filing No. 723

at 23] He told Ms. Kent that he believed he might be terminateddbarse trainer’'s complaint

and that the trainer had a problem with diisnicity. [Filing No. 723 at 23] Instead of stating

that she would investigate Mr. Daza’s complaint of discrimination,Kst told him to gdo the

meeting scheduled for latdrat day. Filing No. 723 at 23]

On December 10, 2015, Ms. Daniel emailed Mr. Fowler and Ms. Cockrdmatated:

[JJust received a call from Eric to let me know that Pete callece3{emt. During

the conversation Pete told her that if we did terminate him he wibelldf EEO
claim with his ethnicity being the reason for the terminationssueed Eric that |
find no basegsic)in this claim and should have no difficulty defending against the
charge if Pete did file.

[Filing No. 7263.]

At the 3:00 meeting on December 10, 2015, Mr. Daza’s employwvaenterminated [See

Filing No. 7264.] Mr. Daza was provided with a memo from Ms. Daniel which stated

On 3/12/13 you received a Written Reprimand for exhibiting defiant and insubor
dinate blavior by your refusal to follow a direct Agency expectation. This de
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ance was exhibited in front of members of the constructiaif, sts well as, em-
ployees you directly supervised. You were reminded that this lmhdid not
reflect INDOT’s Core4 vales and was not acceptable.

Your 2013 annual review addressed your struggle to cooperate on assgyowent
did not agree with (Teamwork) and your need to improve upon your method of
delivery and professionalism (Customer Service).

In 2013you received Core4 Training which set an expectation for all INDOT em
ployees to support a culture of Respect, Teamwork, Accouityabnd Excellence
(the “Core4 Principley. In 2014 you received Act 1 training which set expecta-
tions for all INDOT employees on how speak to and work with others and the
expectation that employees be accountable for your behavior aodsadkeeping
your words and behavior “Above the Line”.

On 12-30-15 your Director discussed with you your abrasive interaction with an-
other Directorand suggested that you meet with that manager to clear the air, you
declined to do so. On 12/2/15 you refused to participate fully in an Agendyeeq
training evidenced by your leaning back with arms folded and eyesl@dasecom-
menting “this is f** *]ing gay” in reference to one of the training exercises. On
12/7/15 you disseminated...an email to possible awardees concerningfyetas
unapproved bonus requesthese are all examples of your continued defiance of
Agency culture and expectations.

Your lack of judgment and inability to conduct yourself in a mannethichwour
actions do not bring you or the Agency into disrepute cannot be tolerated.

For the reasons listed above, you are hereby notified thatieéfectmediately
your employmentvith the Indiana Department of Transportation is terminated in
accordance with 1€-15-2.2-24 which states “An employee in the unclassified ser-
vice is an employee at will and serves at the pleasuredhiployee’s appointing
authority..and may be dismissl, demoted or transferred for any reason that does
not contravene public policy.”

[Filing No. 7264.] Mr. Daza’s thersupervisor, Mr. Tompkins, was not asked for his input prior

to Mr. Dazas termination. Filing No. 7212 at 6] Ms. Daniel, Mr. Fowler, and Ms. Cockrum

were not aware of any investigation conducted by INDOT regarding Mia Bamplaining about

discriminaton. [Filing No. 7213 at 16 Filing No. 7214 at 2526; Filing No. 7215 at 1516.]
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6. Charge of Discriminationand Civil Service Employee Complaint

On December 1,62015, Mr. Daza filed a Charge of Discrimination with the Indiaivdl C

Rights Commission. Hiling No. 485.] In the Charge, Mr. Daza wrote:

| started working for the State of Indiana Department of Transportat June
1993 as a Geologist. | am of Hispanic &tative American races with darker skin,
over 40 years of age with a disability. |1 had good work performandd,raceived
performance reviews of meets requirements or above. On DecéiiO15, the
Department of Transportation gave me aeteatf temination for reasons that were
false and discriminatory.

| believe that | am being discriminated against due to my race, hicspad Native
American, color, darker skin, age, over 40, and disabilityclwvare violations of
Title VIl of the Civil RightsAct of 1964, as amended, the Age Discrimination in
Employment Act, as amendgthe “ADEA”], and the Americans with Disabilities
Act, as amended.

[Filing No. 485.] Also on December 17, 201Bir. Daza filed a Civil Service Employee Com-

plaint with the Indiana State PersonBeapartment, stating

1. Employee suffered discrimination based on his race, national ofignis. dis-
crimination ultimately lead to his termination.

2. Employee suffered discnination due to a partial disability of limited eyesight
requiring dasses and the disability of Miene’s disease which lead to his ter-
mination.

3. Employee suffered age discrimination which lead to his termination.
4. INDOT failed to follow their practice gbrogressive discipline.

5. Employee did not violate the Bonus Policy Guidelines sxfeed in the termi-
nation letter.

The basis for each assertion is included in the attachment to thjgagot. The
employee seeks immediate reinstatement to his posi@geologist for the Vin-
cennes District Testing Department with no lapse in his employreeotd, full
back pay, restoration of this salary with addition of any raise tiatdivbe the
result of his 2015 fiscal year appraisal, benefits and leavadssla

[Filing No. 484 at 1]

-31-


https://ecf.insd.uscourts.gov/doc1/07316460834
https://ecf.insd.uscourts.gov/doc1/07316460834
https://ecf.insd.uscourts.gov/doc1/07316460833?page=1

Mr. Daza provided additional details regarding his complaintfjdiing that: (1) his “eth-
nicity is obvious by both his long dark hair and darker complexion consequeniielsdMs.
Proctor’s] disdain must be related to his racial maKewpich “in turn lead to her to complain
[he] was not participating in the training”; (2) he “has a stesaggcommonly associated with his
Hispanic/Native Amacan ethnicity,” which includeSappearing angry or disdainful, when,
fact, he is relaxed and calon just listening as was¢hcase [at the training].... [Helmply ex-
hibits the ‘noble bearing’ of his ancestors from his father's"si@ he “feels hes held to a
stricter standard #&n his younger counterparts”; (4) his dismissal “was in violatiacoafmonly
applied practice of progressive discipline. Suspension is géntre next step in the discipline
practice. The employee was not suspenddddrminated’and(5) “the Bonus Program Guide-

lines were in fact not violated and he was in compliance with saiteljues’ [Filing No. 484

at 3]
7. The Lawsuit
Mr. Daza initiatedhis litigation on January 31, 201Fjling No. 1], and filed the operative
Amended Complaint and Demand for Jury Trial on September 6, Zlldg[No. 2J. Mr. Daza
sets forth claims for: (1) discrimination based on race, color,aagkpolitical speech and associ-
ation’; and (2) retaliation based on Mr. Daza’'s complaints about discrimmnand his exercise

of his right to fiee speech and political associatiofilifig No. 20 at 45.] Defendants have moved

for summary judgment on both of Mr. Daza’s claims, and that motinawsripe for the Court’s

decison. [Filing No. 46]

" Mr. Daza also alleged a claifor discrimination based on disability, but stated in his Statement
of Claims that he is no longer pursuing that claiilifg No. 39 at 1]
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D. Discussion

Mr. Daza asserts discrimination and retaliation claimsdasenumerous characteristics.
The Court has done its best to address each of Mr. Daza’s theelogs The Court notes at the
outset, however, that Mr. Daza has not clearly set forth the prosisiotier which ezh of his
claims are brought. Whildé Court assumehathis discrimination and retaliation claims based
on his political affiliation ae broughtinder the First Amendmeritis race and color discrimination
and retaliation claims aredught under Title Viand 42 U.S.C8 1981, andhis age discrimination
and retaliation clans are brought under the ADEMr. Dazaalsoreferences the Fowenth
Amendment in his Amended Complaint, but does not specify what typmuoteenth Amendment
claim he is making. The Court understands Mr. Daza’s reference tothe&nth Amendment
to be a reference to the application of the First Amendment tstabes through the Fourtgha
Amendment. Out of an abundance of caution, however, the Court notes that any Fourteenth
Amendment Equal Protection claims would fail for the same redserclaims under the First
Amendment, Title VII,§8 1981,and the ADEA &il. The Courtdoes notdiscern a Fourteenth
Amendment procedural due process claim from the allegations innlemded Complainbr in
Mr. Daza’s Statement of ClaimBased on these parameters, the Court analyzes Mr. Daza’s claims
below.

1. Discrimination Claims

a. Political Affiliation or Activity

Defendants assert in their Motion for Summary Judgment that theyotidiolate Mr.
Daza’s First Amendment rights by terminating his employmand focus on Mr. Daes three
theories relating this First Amendmenclaim—that he was terminated because he is a Democrat,

that he was terminated because he defended Mr.(@b# is also a Democratand that he was
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terminated because his mother wrote a letter to the editorwts critical of therGovernor
Pence’simmigration policies. Defendants argue that it is not enough foDigliza to merely show
that he is a Democraand that in any event Mr. Daza admits that he does not know thegbolitic
affiliation of any of the Defendants, and has never heard any oféRpress negative opinions

about the Democratic PartyEiling No. 50 at 14 Defendants also argue that Mr. Daza’s defense

of Mr. Goff is not constitutionally protected, and that there isvidesce that it factored into the

decision to terminate Mr. DazgFiling No. 50 at 1216.] Finally, Defendants contend that there

is no evidence that Mr. Daza’s mother’'séeto the editor played any roleMr. Fowler'sdecision
to terminate Mr. Daza, that the evidence shows that Mr. Fewvtter decisionmaker did not even
know about the letter, aritlat Mr. Daza’s theory that the letter played a role in his terminasion

based on pure speculatiorkillng No. 50 at 1618.]

Mr. Daza responds thae has more evidence of political discrimination than just the fact
that he is a Democrat, that Defendants knew he was a Democr#taaedveral INDOT employ-

ees are Republicanstiling No. 73 at 29 Mr. Daza argues that evidence of political discrimina-

tion includes “the harsh treaemt of Daza compared to the favorable treatment of the employees
associated with the Republican Party or employees who have not auedpdout political dis-
crimination,” and “the harsh treatment of Daza shortly dftercomplaints of political discrimi-

nation and he and his mother opposing the position of the Goverriéhrig[No. 73 at 23 Mr.

Daza argues that his defense of Mr. Goff is constitutionallyeptetl, and motivated Bendants

to terminate him. Hiling No. 73 at 2628] He also contends that his employment was terminated

shortly after his mother’s letter to the editor, and that Mr. Fowler “hr@ddy called Daza a ‘can-
cer on the department’ the year before..., so Fowler did not needldit®nal influences that

[Ms.] Cockrum eventually succumbed to.Filjng No. 73 at 29
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In reply, INDOT argues that Mr. Daza’s claims that his terminatioa avaesult of him
being a Democrat rely “on wild speculation about the palitnature of INDOT,” and that “Mr.
Daza’s speculative gloss on, or personal opinions about, various candfotmer INDOT em-
ployees’ motivations and actions does nothing to help answer the quesiibether the Deputy
Cmm’r terminated Mr. Daza’s employment as a result of any pgemteaolitical activity.” Filing
No. 78 at 56.] Defendants again note that Mr. Fowler did not know about Mr. Daza’s rfeothe
letter to the editor when he made the decision to terminate Mr. Dax#at there is no evidence
that Mr. Daza’s support of Mr. Goff@yed a role in the decision to terminate hiffilifig No. 78
at 68.] Defendants also assert that the decision not to promote Mr. @sfhadein 2011, long
before Mr. Daza was termated in 2015, and that Mr. Goff's performance review in 2011 has

nothing to do with Mr. Daza’s termination in 201%:iljng No. 78 at 8.]

It is well-settled that political affiliatio is protected by the First Amendmeriagan v.
Quinn, 867 F.3d 816, 824 (7th Cir. 201(Rolding that government engylers may not dismiss
public employees on the basis of political affiliation, and noting“thatageold practice of pat-
ronage firings violated the First Amendment”) (citations ord)tteA plaintiff must also show that
he or she suffered an adverse @ttihat presented “an actual or potential danger of deterring or
chilling the plaintiff's exercise of free speechGraber v. Clarke 763 F.3d 888, 899 (7th Cir.
2014)(citing DeGuiseppe v. Village of BellwogdB F.3d 187, 191 (7th €i1995). “[T]o prevalil
in a First Amendment claim [based on political affiliation], it is it for the plaintiffs to prove
that they were dismissed solely for the reason that they wegdfitiated with or sponsored by a
particular politicalparty.” Yahnke v. Kane Count$23 F.3d 1066, 1070 (7th Cir. 201(@}ting
Branti v. Finke] 445 U.S. 507, 5267 (1980). “In the endthe plaintiff must demonstrate that,

but for his protected speech, the employer would not haen tdle adverse actionKidwell v.
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Eisenhauer679 F.3d 957, 965 (7th Cir. 201ZFhe Court considers Mr. Daza’s tlrtheories in
connection with his political discrimination claimshat he was terminated because he is a Dem-
ocrat, that he was terminated for standing up for Mr. Goff, and thatalseterminated for his
mother’s letter to the editor.
i. Mr. Daza’s Status asa Democrat

Mr. Daza argues that he has much more evidence than sireggctithat he is a Democrat,
and proceeds to list multiple circumstances or events that he cestgoabrt his claim of political
discrimination. Mr. Daza lists these circumstangesvents, but either does not tie them to his
termination or does not explain why they are significant. Spedyfical

e Mr. Daza refers tohe treatment of Mr. Gofind argues that no one at INDOT
investigatedvir. Goff's complaints of politicatliscrimination, but he does not
explain how this relates to his own termination

e Mr. Dazadiscusses hiSwritten and verbal complaints of discrimination to
[Ms.] Cockruni and that Ms. Cockrum thanked him for being honest but re-
fusedto investigate hiallegations. Btthe allegations relate to INDOT'’s treat-
ment of Mr. Goff and Mr. Dazdoes notonnect thallegatiorsto Mr. Fowler’s
decision to terminate Mr. Daza

e Mr. Daza cites tdvir. Woodruff's email to Mr. Fowlerelating tolowering Mr.
Goff's paformance appraisal rating after it had already been approtech
was sent shortly after Mr. Daza and Mr. Goff complained that®bff was
facing political discrimination. 8t this occurred several years before Mr. Daza
was terminatedSeeGraber, 763 F.3d at 89@ejecting political discrimination
claim where political speech occurred over six months before suspensd
stating “[a]lthough Graber’s speech preceded the suspension, igtheu ev-
idence linking the two events, we cannot find the suspension was matbyate
that speech”)Mullin v. Gettinger 450 F.3d 280, 285 (7th Cir. 2006)T]he
fact that a plaintiff's protected speech may precede an adeanployment de-
cision alone des not establish causation”);

e Mr. Daza dscusses howe was reprimanded for insubordination shortly after
complaining to Ms. Cockrum and other employees about Mr. Woodruff using
his political offices in family real estate transactionst this occurred several
years before he was terminatesie Graber, 763 F.3d at 899
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e Mr. Daza notes that Mr. Fowler called Mr. Daza a “cancer on thargepnt”
shortly afterhe complained aboulé¢ treatment Mr. Goff received, ke evi-
dence indicates that Ms. Daniel made this reference in an enegipiag her
discussions with Mr. Schmitt. In any event, Mr. Daza does ndtisericident
—which occurred in March 2014to Mr. Daza’spolitical affiliation or his ter-
mination

e Mr. Daza argues thadir. Fowler hired Mr. Brink(a former Knox County Re-
publican Party Chairpersoayen though he had no safety director education or
experiencebut does not explain how this relat® Mr. Daza’s terminatign

e Mr. Daza contendthatshortly after an article on Mr. Woodruff's resignation
was published, Mr. Goff complained about political discriminatowa Mr.
Woodruff emailed the complaint to Mr. Fowler and stated that@&rff may
be “one of the guys sending stuff to the mgdmut does not tie these events to
Mr. Daza’sown termination

e Mr. Daza asserts thadr. Brink began making false accusations agalmst
shortly after Mr. Daza’s mother’s letter to the editor was phbtisbut does
not connect this allegation tr. Fowler’s decision to terminate him

e Mr. Daza notes thahe trainer complained about Mr. Daza shortly after Mr.
Daza’s mother’s letter to the editor was publisiad he does not provide any
evidence showinthat the two events are linked

e Mr. Daza argues thdbefendants “did not follow progressive discipline for
Daza, which they usually did for other employedsit does not provide evi-
dence regarding what that progressive discipline should have been tirasbo
“other employees” are;

e Mr. Daza argues th&efendants did not give Mr. Daza “notice of the allega-
tions and an opportunity to respond, which they give to other emplbyegs
does not provide any details regarding INDOT giving these opportsindie
other employee&and

8 To the extent Mr. Daza’s complaints regjaig the procedure that was followed to discipline and
terminate him can be construed as Fourteenth Amendment prakdde process claims, those
claims fail because Mr. Daza did not include these allegatiohis Amended Complaint and has
not developedny argument regarding the process he believes he was entitled toow De-
fendants failed to afford him that process. Further, Mr. Dazadvoed to show that he had a
protected property interest in continued employment, and cannot daaasbehes an atwill
employee. Wingo v. City of South Bend44 Fed. App’x 90, 91 (7th Cir. 201@ffirming grant

of summaryudgment in favor of employer where employee was asilaemployee and had not
established “any protected property interest in continued employment”)
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e Mr. Daza asserts thadlr. Fowler vacationed with Mr. Woodruff in Cancun,
Mexico shortly after Mr. Fowler terminated Mr. Datat does not explain the
significanceof this event nor how it related to his termination.

[Filing No. 73 at 226.]

In sum, he Court rejects Mr. Daza’s attempt to cobble togetimeelatedcircumstances
and events that he believes are indicative of politicalidsnation,without explaining how those
circumstances and events show that, but for his protecte@tdfiias a Democrat, he would not
have been terminate@f. Riley v. City of Kokom@&017 WL 897281, *9 (S.D. Ind. 201(granting
defendant’s summary judgment motion and noting that plaintiéitsisel, who also represents Mr.
Daza here, may “believe[ ] that statements scattered througtsotgsponse brief might support
[plaintiff’s] retaliation claims..., [but] instead gsented the Court with a rat’s nest,” and “the Court
refuses to dismantle it....")The most glaring example of Mr. Daza’s kitck&nk approach is his
contention that the fact that Mr. Fowler vacationed with Mr. Wofhdruortly after Mr. Daza’s
termination somehow indicates that Mr. Daza’s termination was poliyicadtivated. Mr. Daza’s
status as a Democrat, and his citatiomrieonnecteevents along with his opinion that he was
discriminated against because he is a Democrat, are not enoug¥ite summary judgment.

ii. Mr. Daza’s Defense of Mr. Goff

Mr. Daza also bases his political discrimination claims onld 2Z@mplaint regarding IN-
DOT'’s failure to promote Mr. Goffa 2011 performance review for Mr. Godind the fact that Mr.
Daza defended Mr. Gbin connection with a March 2014 incident where INDOT requested that
Mr. Goff provide a doctor’s note related to missing work due togién As for the 2011 com-
plaint regarding INDOT’s failure to promote Mr. Goff and the 2@&tformance review for Mr.
Goff, not only has Mr. Daza failed to tie those incidents to Mr.|Bowthe decisionmaker here

they are also bottoo temporally removed from Mr. Daza’s termination in 20%8eGraber, 763
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F.3d at 899rejecting political discrimination claim where speech occurred sinths before ad-
verse employment action and there was no evidence linking the twaevbht Daa’s defense
of Mr. Goff in connection with INDOT’s requirement that Mr. Gpfovide a doctor’s note relat-
ing to missing work does not appear to be political, but ratheedetatiNDOT’s policies regard-
ing missing work. And, in any event, Mr. Daza has not presented anyeeitlgat hisctions
regardingMr. Goff werea factor in the decision to terminate him.
iii. The Letter to the Editor

Finally, Mr. Daza argues that he was fired shortly after his encibmitted a letter to the
editor that was critical dhenGovernor Pence’s immigration policgnd that the letter is evidence
of political discrimination against himThe undisputed evidence shows that Mr. Fowler, who
made the decision to terminate Mr. Daza, did not know about the tettbe editor whe he

terminated Mr. Daza.Hiling No. 4921 at 3(Mr. Fowler stating in his declaration “After | termi-

nated Mr. Daza’s employment, | learned that his mother wrote atkettee editoof [a newspaper]
opposing one of former Gov. Pence’s policies. No one contactedauethls letter prior to the
termination of Mr. Daza’s employment, and it did not play any role in mysecto terminate
his employment”).] The fact that Mr. Dazasdiissed the letter to the editor with Ms. Cockrum
and other INDOT employees before his termination is of no monkmstill must link knowledge
of the letter to Mr. Fowlerthe decisionmakeand provide somevidence that the letter factored
into the decision to terminate him. This he has not done. Additiona#yclose proximity be-
tween the publication of the letter (November 2015) and Mr. Daza’ &rt&tion (December 2015)

— without more—is not enagh to defeat summary judgmer§eeMintz v. Caterpillar Inc. 788

F.3d 673, 681 (7th Cir. 2018uspicious timing alone insufficient to support plaifgitflaim that
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complaint regarding discrimination resulted in termination withootraborating evidence that
supports an inference of causation”).

Much of Mr. Daza’s political discrimination claim is based oncsietion, and on his char-
acterization of kcumstances and events as politically motivated witlany evidence that this
was the case. In short, Mr. Daza has not provakgaissibleevidence showing that but for his
political affiliation and protected speech, he would not haven deeminated. The Court
GRANTS Defendants’ Motion for Summary Judgment on Mr. Daza’s politicedranination
claims.

b. Race and Color

Defendants argue that Mr. Daza’s discrimination claims based oadaisind color fail as
a matter of law.They assert that Mr. Daza claims that he was subject to racebmdliscrimi-
nation because Ms. Proctor “was motivated by his ethnicity to complairt hlsomisconduct
during the December 2015 training session,” and because Mr. Daza did rastrcemfNDOT’s

“culture.” [Filing No. 50 at 1&80.] Defendants argue that there is no evidence other than Mr.

Daza’s speculation that Ms. Proctor was motivated by raniatus and that, even if she was, she

was notmvolved in the decision to terminabes employment. Hiling No. 50 at 20 Defendants

note that neither Ms. Proctor nor Ms. Saunders made any kind ofaligpgustatements relating
to Mr. Daza’s race or ethnicity, and thdr. Daza’s belief that they weraotivated by his racer

ethnicityis speculation on Mr. Daza’s partziling No. 50 at 2] Defendants assgthat Mr. Daza

also has not explained how INDOTC®re4 Principles Respect, Teamwork, Accountability, and
Excellence- are racially discriminatory, other than arguing that he “can’t cgnpthat culture”
and does not “fit in with what they considée norm because | don’t look like them... Fil[ng

No. 50 at 23discussingFiling No. 4920 at 173.] Defendantsrgue further that it is a legitimate
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business expectation that INDOT’s employeesim@ccordance with the Core4 Principkesd

that Mr. Daza was not doing soEiljng No. 50 at 24

In response, Mr. Daza argues that the training conducted by MgoPda not discuss
diversity or different cultures, and insteaddmoted a culture of conformityand that Ms. Proctor

“emphasized that he had to have the same culture as the namtgg....” [Filing No. 73 at 3]

He contends that he had been rated well oiCthve4 Principlesn his reviews. Filing No. 73 at

30.] Mr. Daza denies saying that the training was “f***ing gay,” angintainsthat the trainer
did not confront him about saying that at the training and admittednéatbsildnot hear how Mr.

Daza’s training partner responded te tomment. Filing No. 73 at 3] Mr. Daza asserts that

Ms. Proctor’s notes are “false” because they were writteem Andheynoted that the training was

on December 3 or Decemb2yrand it was actually on December Eilihg No. 73 at 3] He

argueghat Ms. Proctor did not request that Mr. Daza be disciplined imirtated, that Mr. Daza
did not have an opptmity to respond, and that no one investigated the allegatiéiigig[No.
73 at 31] He also contendthat dher employeesngaged in inappropriate behavior at trainings

and were ot disciplined or terminated.Flling No. 73 at 3] Mr. Daza states that he “could tell

[Ms. Proctor] was glaring at him, and so before he wasiteted, he alerted the State Persgn
Office and stated that he wanted to complain about discrimination bastlracity.” [Filing No.
73 at 31] As to INDOT’s culture, Mr. Daza argues that “[i]t is racialligaiminatory fa the
Defendants to require [hintd treat whites with Respect, Teamwork, Accountability, Brdel-
lence and then allowhe Defendants to not treat [himjth Respect, Teamwork, Accountability,

and Excellence.” Hiling No. 73 at 39

In their reply, Defendants reiterate their arguments and afgercd that Mr. Daza’s argu-

ment that Ms. Proctor stated that he had to have the same cultheavdte trainers is a hearsay
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statement that Mr. Daza did not disclose during his depositfeen he testified that Ms. Proctor
never made any disparaging or-offior statements related to his race or ethniciBlinlg No. 78
at 10] They also argue again that even if themreevidence that Ms. Proctor acted with racial
animusMr. Daza has not presented any evidence that Ms. Proctor played amytpartiecision

to terminate him. Hiling No. 78 at 1J As to Mr. Daza’s argument regarding the culture at

INDOT, Defendants argue that Mr. Daza’s “abrasive and insubordeate/ior was unacceptable

to INDOT, and igeadily on display in the evidence.Fi[ing No. 78 at 1]

Title VIl of the Civil Rights Act of 196&forbids an employer from discriminating against
any individual with respect to fifcompensation, terms, conditions, or privileges of employment,
because of such individual's race, color, religion, sex, or natiomgih.” Antonetti v. Abbott
Laboratories 563 F.3d 587, 591 (7th Cir. 200@jting 42 U.S.C8 2000e2(a)(1)). “To survive
summary judgment on a Title VII discrimination claim, a plaintifist present evidence that
would permit a reas@ble factfinder to conclude that the plaintiff's race, atityy sex, religion,
or other proscribed factor caused the dischar§glligan-Grimstad v. Stanley877F.3d705, 710
(7th Cir. 2017)Yquotationand citationomitted).

The Court’s analysis of MDaza’s Title VII claims cometwvo years after the Seventh
Circuit’s decision irOrtiz v. Werner Enters., Inc834 F.3d 760 (7th Cir. 20L65ince that time,
the Court of Appeals has had numerous opportunities to explain andQ@upiglyn a variety of

employment contexts, and it is to this body of law that the Court now t@riz “discarded the

9Mr. Daza also alleges a discrimination claim untlety.S.C.8 1981 Because the analysis of a
Title VII claim and aSection 198Zlaim are the same, the Court’s discussioMnfDaza’s Title
VII discrimination claim applies with equal force to his Secti@81L discrimination claim.See
Johnsorv. Gen. Bd. of Pension & Health Benefits of United Methodist ChuBhF.3d 722, 728
(7th Cir. 2013)
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long-standing practice of distinguishing between ‘direct’ and ‘indirecdence in analyzing dis-
crimination claims.” Grant v. Trustees of Indiana Unj\870 F.3d 562, 569 (7th Cir. 201(¢)ta-
tion omitted) Now, instead of separating evidence under different methods of prdefdgece
must be considered as a whole, rather than asking whether any pagieak of evidence proves
the case by itsel or whether just the ‘direct’ evidence does so, or the ‘indirect’ evidergella

v. Office of Chief Judge of Cook Cty., lllino&’5 F.3d 404, 407 (7th Cir. 201(guotingOrtiz,
834 F.3d at 766 In determining whether the evidence would permit a reasofedifender to
conclude that Mr. Daza’race or color caused him to be treatednirly, “the burdershifting
framework ofMcDonnell Douglasemains relevant as a means of organizing, presenting, and
assessing circumstantial evidence in frequently recurringdbpatterns found in discrimination
cases.”Owens v. Old Wisconsin Sausage Co., B0 F.3d 662, 667 (7th Cir. 201 K)cDonnél
Douglas Corpv. Green4l11 U.S. 792 (1973%ee als&howaja v. Session893 F.3d 1010, 1014
(7th Cir. 2018)Seventh Circuitn Ortiz was “only concerned with the proposition of sorting evi-
dence into ‘direct’ and ‘indirect’ piles, aiits holding]did not alter the burdeshifting framework
established iMcDonnell Douglas..”).

The Court would generally turrere to a discussion of the methods of proof, aggregating
all of the pieces of evidence or working its way through the steps d¥itb®nneltDouglas
framework. However, the Court takes seriously the Seventh Cgceeitinder irOrtiz that the
applicableegal standard is “simply whether the evidence would permit amaate factfinder to
conclude that the plaintiff's race [or] ethnicity...caudee discharge or other adverse employment
action.” Ortiz, 834 F.3d at 765 Regardless of the method of proof employed, Mr. Daza must
show that his race or color is the Hat cause of his adverse employment actian this case

termination.
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Mr. Daza relies on two incidents in support of his race and cadoridiination claims-
Ms. Proctor’s complaints from the December 1 training sessehiNDOT’s expectation that he
act in accordance with the Core4 Principl&ither spports claims for race and color discrimi-
nation. First, Mr. DaZa argument that Ms. Proctor’s complaints about how he acted aathe tr
ing session show race discrimination is based on pure speculatieevidence shows that Ms.
Proctor perceived MDaza as being uninterested in the training based on Mr. DaZeedigently
leaning back in his chair with his arms crossed over his chestp{2aking notes or following
along very often in the binder of handouts; (3) closing his eye&l{#) histraining partner “this
is **ing gay”; (5) telling Ms. Proctor he did not have to participatehe training exercise be-
cause he tells his employees when they do a gdodnd it is “all in my head”and(6) closing
his eyes when participants were atke complete an evaluation form, eventually opening his

eyes, but still failing to complete the formFiljng No. 7255.] Nothing in these observations

points to racial discrimination. Irestd, Mr. Daza relies on his own belief that Ms. Proglared
at him and‘stereotyped” him by characterizing him as disengaged becausebean older, ex-

perienced minority employee.”F{ling No. 723 at 22] But Mr. Daza has no basis for his claim

that Ms. Proctor stereotyped him. Instead, her notes indl@itshe found him to be disengaged
because he was not partigimg in the training, his eyasgere closd at various pointsand she
heard him maka disparaging remark regarding the training.

In any event, Ms. Proctor’s observations of Mr. Daza anddmplaints are a step removed
from the analysis the Court must undertake in evaluating Mr. Daz& sireccolor discriminadn
claims. Specifically, the Court must consider whesitaneone involved in the decision to termi-
nate Mr. Daza acted with racial anim&eeRozskowiak v. Village of Arlington Heigh#d 5 F.3d

608, 612 (7th Cir. 2008YD erogatory statements made by someohe i not involved in making
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the employment decision at issue are not evidence that theodeasss discriminatory ; Gorence
v. Eagle Food Centers, In242 F.3d 759, 762 (7th Cir. 200'JT] here must be a real link be-
tween the bigotry and an adverse employment action”). Here, MsoPpadsed along her ob-
servations to her supervisor, who in turn passed them abvdvig tFowler and others. Mr. Fowler
was the decisionmaker, and Mr. Daza has not presented any ejilatkis race or color factored
into Mr. Fowler’s decision to terminate him. Indeed, it is vaeltumented in the record that Mr.
Fowler and others discussed Mr. Daza’s other issues in addition to hisdredtathe training
session, includingeing reprimanded in connection with objecting to the INDOT cell phohe po
icy, his general failure to follow the Core4 Principles, his abeaisiteractions witranother em-
ployee related to the respirator incident, &alling employees he had nominated them for bonuses
before decisions had been made aaticpying Ms. Cockrum on the email§Vhile Mr. Fowler
relied on Ms. Proctor’s observations during the training sessideciding to terminate Mr. Daza,
he also relied on Mr. Daza’s behavior in other situations. AndDMea has not presented any
evidence that his race or color played any role whatsoever in MieF® decision.

Mr. Daza’s second theory ibdt Defendants acted with racial animus by requiring him to
conform to the Core4 Principles. He essentially argues thataBenot treated according to the
Core4 Principles, so it was racially discriminatory for INDOTekpect him to act according to

theCore4 Principles in his interactions with white employeésling No. 73 at 33 This argu-

ment is a nosstarter. Mr. Daza has not pointed to any evidence that the CorsfipRrswere
racially discriminatory in any way,on that requiring him to comphk¢ along with his fellow IN-
DOT colleagues- with the Core4 Principlesas motivated by racial animus. While Mr. Daza
may have disagreedith the Core4 Principles, this disagreemenhot evidence that he faced

racial discrimination by being required to abide by thosecples.
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Mr. Daza’s race and color discrimination claims failaasnatter of law, and the Court
GRANTS Defendants’ Motion for Summary Judgment on those claims.
c. Age
In their Motion for Summary Judgment, Defendants argueMihabaza has not presented

any evidence that age played a role in the decision to terminate Rilimg No. 50 at 258.]

Defendants focus on Mr. Daza’s two theories relatedstadpe discrimination claimthatan email
Ms. Saunders’ sent to Ms. Devocelle regarding Ms. Saunders’ conerragéth Mr. Tompkins
about Mr. Daza’s behavior in training exhibits animus due to age,that INDOT’s hiring of
Logan MortJones, a younger individual, after Mr. Daza was terminatedsp evidence of age

discrimination. FEiling No. 50 at 2528] Defendants argue @& Ms. Saunders never contacted

anyone about Mr. Daza, and instead only notified Ms. Dewablbut the conversation she had
with Ms. Proctor and Mr. Tompkins regarding why Mr. Daza was nbieasécond day of training.

[Filing No. 50 at 29 They assert that Mr. Daza admits that Ms. Saunders did not say anything

indicating she disliked him because of his age, and admitheHas no reason to beliebhat she

was motivated by age rather than by his behaviaiinfi No. 50 at 2826.] Defendants also argue

that Ms. Saunders was not involved in the decision to terminate &a,2nd that Mr. Daza has
not put forth any evidence that Mr. Fowler considered Mr. Daza’'sradeciding to terminate

him. [Filing No. 50 at 2627.] Further, Defendants contend th&ing Mr. Mort-Jones, who was

younger than Mr. Daza, is not enough to survive summary judgmeatige INDOT first at-
tempted to hire an individual who was ten years older than Mr. Razheventually hired Mr.

Mort-Jones two years after Mr. Daza’s terminatidRiling No. 50 at 27

Mr. Daza responds that although INDOT attempted to hire an oldesidudl for Mr.

Daza’s position, “he could not do Daza’s job or do the engineer’s [éliihg No. 73 at 33 Mr.
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Daza argues that Mr. Bell performed Mr. Daza’s job after figded that Mr. Bell “is more than

ten years younger than Daza and imash worse performance[Filing No. 73 at 33

In their reply, Defendants argue that Mr. Daza did not address their artguragarding

Ms. Saunders.Hiling No. 78 at 19 They assert thaflr. Daza’s assessment of the qualifications

of the older individual that INDOT attempted to hire is irrelevand twat Mr. Daza cannot rely

on Mr. Bell temporarily filling in to support his agésdrimination claim. [Filing No. 78 at 12

13.] Defendants argue that Mr. Bell was not a replacemeMifoDaza, and that INDOT “merely
relied on himto carry out the necessary gegikt duties while they worked to fill the role on a

permanent basis.”Fjling No. 78 at 13 Defendants also note that the hiring of Mr. Madohes

occurred nearly a year after Mr. Zafiled this lawsuit, so could not form the basis for his age

discrimination claim. Filing No. 78 at 13

The ADEA makes it unlawful for an employer to take an adversdoymment ation
against an individual “because of such individual's age9’ U.S.C.8 623(a)(1) see alsdRip-
berger v. Corizon, In¢.773 F.3d 871, 880 (7th Cir. 2014The ADEA'’s protections extend to
individuals who are 4@ears of age and oldeR9 U.S.C8631(a) A plaintiff can prove ADEA
claims under either the direor indirect method of proo¥ayas v. Rockford Mem’l Hos.40
F.3d 1154, 1157 (71@ir. 2014) however the Court heeds the Seventh Circuit’s instructiOmtin
that “[r]elevant evidence must be casesied and irrelevant evidence disregarded but no evidence
should be treated differently from other evidence because it can bedladietet’ or ‘indirect,”

Ortiz, 834 F.3d at 765Under the indirect method, a plaintiff must establish a priroe fease of
age discrimination by showing that: “(1) he was over forty yeargef @) he was meeting his

employer’s legitimge expectations; (3) he suffered an adverse employment actiord)asich{-
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larly situated, substantigllyounger employees were treated more favorabRrdnzoni v. Hart-
marx Corp, 300 F.3d 767, 7712 (7th Cir. 2002) If the plaintiff meets that burden, then the
employer must “set forth a legitimate nondiscriminatory redso [the adverse employment ac-
tion] which if believed by the trier of fact, would support a findihgttunlawful discrimination
was not the cause of the employment actiddi¢hols v. Southern lllinois UniversityEdwards-
ville, 510 F.3d 772, 783 (7th Cir. 200(¢)tation and quotation omitted). If the employer satisfies
its burden, the burden shifts back to the plaintiff who must then ghateheprofferedreason
was pretextual Walker v. Glickman241 F.3d 884, 889 (7th Cir. 200&)tation omitted).

“[A]ll discrimination claims present the same basic legal inquiry: Atghemaryudg-
ment stage, the proper question to ask is ‘whether the evidence woulitl gpeeasonable fact-
finder to conclude that the plaintiff's race, ethnicity, sexgieh, or other proscribed factor caused
the [plaintiff's] discharge or other adverse employment actioRgrrill v. Oak CreekFranklin
Joint School Dstrict, 860F.3d 494, 499 (7th Cir. 2017guotingOrtiz, 834 F.3d at 7656). In
this case, the answer to that gtien as it relates to Mr. Daza’s age discrimination claims is “no.”

Mr. Daza has not established a prima facie case of age discioningirst, Mr. Daza has
not established that similarly situated, substantiaiynger employees were treated more favo
bly. Mr. Daza relies on the fact that Mr. Bell filled in for hirfitea he was terminated, but Mr.
Daza’s own recitation of the facts states that “Testing iigegi Tompkins, Vincennes Testing As-

sistant Supervisor Kevin Day, Seymour Geologist Bell, ah@rsthad to handle the geologist

duties since Daza’s position was not filled Filing No. 73 at 14 Mr. Daza has not presented

any evidence tha¥ir. Bell took Mr. Daza’s spot, and M Bell pitching in to cover the geologist

duties— along with several otherswhile INDOT searched for a replacement is not evidence that
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Defendants treated Mr. Bell more favorably than Mr. D&z&Ir. Daza also has not presented
evidence regarding Mr.dl's duties, whether they were the same as Mr. DaaatywvhetherMr.
Bell had exhibited similar behavior to Mr. Daza but was not teated.

As for INDOT’s hiring of Mr. MortJones, who is younger than Mr. Daza, this is insuffi-
cient to establish a pria faciecaseof age discrimination It is undisputed that INDOT attempted
to hire an individual that was older than Mr. Daza to replace him afi¢erdmination. Mr. Daza’s
only response to this is that the older individual was not qualified thejob, but his @inion
that the older individual was not qualified is not evidence of discritmimalohnson v. Nordstrom,
Inc., 260 F.3d 727, 733 (7th Cir. 200)Plaintiff's] subjective belief that she was bettgralified
than [the candidate defendant selected] doeswitbtput more, demonstrate pret§x and he has
not provided any evidence that INDOT’s attempt to hire that indivisaal somehow an attempt

to “cover up..age discriminationi,[ Filing No. 73 at 3t Additionally, INDOT’s hiring of Mr.

Mort-Jones nearly two years after Mr. Daz&&minationdoes not save Mr. Daza’s age discrimi-
nation claims SeeK.H. v. Secretary of the Department of Homeland Sge@63 F.Supp.3d 788,
802 (N.D. Cal. 2017{hiring of younger employees two years after plainttsminationentitled

to little weight); Foley-Eckhart v. RichareAllan Medical Industries In¢.1995 WL 861589, *7
(C.D. Cal. 1995)where younger employee was hired eight months after plaingffieibation,

the passage of time weakened plaintiff's claim and requinatthé “come forward with additional,

10The Court acknowledges that the Seventh Circuit Court of Appealsduamieed that evidence
that younger employees absorbed the duties of an, ddleninated employee can satisfy the sim-
ilarly-situated requirement of a prima facie caSeeFilar v. Board of Educof City of Chicagp
526 F.3d 1054, 1060 (7th Cir. 2008} he situation presented here is significantly different. Mr.
Daza has not presented evidence that Mr. Bell and others athislpeb duties due to a reduction
in force at INDOT. Rather, thevidence shows that INDOT unsuccessfully attempted toalire
individual older than Mr. Daza, and that Mr. Bell and others temippr@overed the geologist
duties until Mr. MortJones was hired.SpeFiling No. 4320 at 1920.]
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direct, circumstantial, or statistical evidence that age avfactor in his termination”) (citation and
guotation omitted)Rose v. Wells Fargo & C0902 F.2d 1417, 1422 (9th Cir. 199@mploye’s
hiring of younger employee six or seven months after plaintiff's drgehdsubstantially
weaken[ed]” his claim

Additionally, Mr. Daza’sallegations regarding Ms. Saunders do not save his age discrim-
ination claim. Mr. Daza does not addr&=fendants’ arguments regarding Ms. Saunders in his
response brief, but in his surreply argues that he “personaky\aasBritni Saunders’ expressson
and actions against [him] and the statements that he wasgddiged’ when in fact, he was one of
the most experienced and engaged employees in employee feedbaaogndiom and all other

areas.” Filing No. 81 at 1718.] Mr. Daza’s argument is essentially that he could tell by the look

on Ms. Saunders’ face that she was discriminating against him bas$esl aye. He testified in
his deposition that he thought she was “motivated by age,” staliedj, look at what shelid.

Look at that guy over there. Closing his eyes. Well, you know, an oldéemantthat the eyes
don’'t work so well and sometimes do close them, and she objected. t&thd mean, she obvi-

ously was objecting to an old guy that has tired eygBiling No. 4320 at 20] Mr. Daza went

on to acknowledge that Ms. Saunders does not know how old he is, tithd stué say anything
that would indicate that she disliked him becanfskis age, and that his belief that she was moti-
vated by his age came from the fact that she “piled on” to otherglaoits in her email. Hiling

No. 4920 at 20] Relying on hisown assessment of Ms. Saunders’ facial expressions and tone in

emails to support his age discrimination claim does not savel#ia from summary judgment.
Finally, even if Mr. Daza could edihsh a prima facie case of agescrimination, he has
not putforth any evidence showing that Defendampi®fferedreasons for terminating Mr. Daza

were pretextual. The Courtilvnot secondguess Mr. Fowler'slecision to terminate Mr. Daza
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based on behavior he found unacceptadsent any evidence whatsoevert tbefendants did not
believe those reasons were legitimageeO’Regan v. Arbitration Forums, Inc246 F.3d 975,
984 (7th Cir. 2001)“[W]e ‘do not sit as a kind of ‘supgversonnel department’ weighing the
prudence of employment decisions made by firms chargéddemployment discrimination.’...
‘On the issue of pretext, our only concern is the honesty of the emgl@wgianation.’...And
there is no indication in the record that [the employer] did not honedigvédgits actions were
correct]”) (citation omitted)see alsaPtasznik v. St. Joseph Hosp64 F.3d 691, 697 (7th Cir.
2006)(finding insufficient evidence of pretext and stating “it is not @le to determine the com-
petency of or interfere in employment decisions simplgnghwe believe an employer has made
a poor choice. Federal courts have authority to correct an achreppeyment action only where
the employer’s decision is unlawful, and not merely when the advetisa & unwise or even
unfair”); Pitasi v. Garnter Group, In¢c184 F.3d 709, 718 (7th Cir. 199®) order to show pretext,

it is insufficient for employee “to show thiaits employer [acted] for incorrect or poorly considered
reasons. He must establish that the employer did not honestly belieeasires it gave for [its
actions]”).

Because Mr. Daza has not established a prima facie case osagmitiation,nor has ke
presented evidence that Defendants’ reasons for terngrisitinDaza were pretextud)efend-
ants’ Maion for Summary Judgment on Mr. Dazage discrimination claim ISRANTED .

2. Retaliation Claims

In support of their Motion for Summary Judgment, Defendants argudtthdaza’s re-

taliation claimsunder Title VIl and the ADEAail as a matter of law because Mr. Daza did not

include them in his EEOC ChargeEil[ng No. 50 at 289.] Defendants also contend thibey

are entitled to summary judgment on Mr. Daza’s retaliation cla@hased to his political speech
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or affiliation under Title VII, the ADEA, and Section 1981 becausséprovisions do not protect
the activity for which Mr. Daza claims he faced retaliatidms mother’s letter to the editor, “the
constant annoyance that they had because I'm a Democrat,” and his aéfelns&off. [Filing
No. 50 at 29

In response, Mr. Daza agretat his claims of political retaliation are not protected by

Title VII, the ADEA, orSection 1981 [Filing No. 73 at 3§ He argues, howevethadt his retali-

ation claimaunder Title VII and the ADEAare“related to the original EEOC charge,” aauakfor
“Defendants’ refusal to rehiraza after hi€EOC charge, and, instead, hire ppther persons

who had not complained about discrimination.. Filihg No. 73 at 34 In other words, Mr. Daza

clarifies that his retaliation claimsder those provisionglate to Defendants’ pestrmination

action of hiring his replacemerdther than rdniring him [Filing No. 78 at 14

Defendants argue in their reply that pokarge retaliation claims may be Vi@lvhen the
employer’s actions affect the former employee’s ability to find amgtie but that “Mr. Daza has
not identified any authority (nor have Defendants located any)..., to duppgoropogion that
simply refusing to rehire a terminated employee and filing higiposvith another employee can

be sufficient to establish petgrmination retaliation liability.” Filing No. 78 at 13 Defendants

argue that “[t]his theory is untenable because it would erase tirectiest between discrimination
and retaliation claims by allowing terminated employees to claintlibaegular business act that

typically follows terminatio — hiring a replacementis inherently retaliatory.” Filing No. 78 at

15]
To succeed on a claim of retaliation, a party must “produceginevidence for a reason-

able jury to inferthat [he] engaged in statutorily protected activity, that [defetsflaook materi-
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ally adverse action against [him], and that [his] protected activity dahseadverse actionReli-
ford v. Advance/Newhouse Partnershifi6 Fed. App»651, 554 (7th Cir. 2018)'An employeés
complaints about workplace treatment are statutorily protediet they assert that the enpbr
has committed prohibited discrimination.ld. To establish the required causal connection, a
plaintiff must show that the defendant “would not have tiethe adverse...action but for tba-
ployee’sprotected activity.” Baines v. Walgreen Ca863 F.3d 656, 661 (7th Cir. 201(8ltera-
tions in original) quotingKing v. Preferred Technical Groyf66 F.3d 887, 892 (7th Cir. 1999)

Mr. Daza concedes that Title VII, ttRDEA, and Section 1981 do not protect political
speech or association, so the C&RANTS Defendants’ Motion for Summary Judgment on Mr.
Daza’s retaliation claims brought under those provisions to teatekey are based on Mr. Daza’s
political speech or association.

a. Statutory Retaliation Claims

I. Pre-EEOC Charge Conduct
As for any retaliatio claims undefTitle VII and the ADEA and based on conduct that
occurred before Mr. Daza filed his EEOC Charge, the Court findstbsé claims fail as a matter
of law because Mr. Daza did not exhaust his administrativediesie Specifically, he did not

include thos claims in his EEOC Chargekiling No. 485 at 1(Mr. Daza stating “I believe that

| am being discriminated against due to my race, Hispanic and Natnezidan, color, darker
skin, age, over 40, and disability...” and not mentioning retaliation).] The {GBRANTS De-
fendants’ Motion for Summary Judgment on Mr. Daza’s retaliatidmel&rought under Title VII
and the ADEA and based on conduct that occurred before Mr. Daz&isl&ECQC Charge.
Defendants have not moved for summary judgment on Mr. DazetmB64 981 retaliation

claims(other than to argue that Section 1981 does not protect Mr. Dazaisgb@gsociation).
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However the Court finds it appropriate to consider whethenmmary judgment is warranted on
this claim as well.SeeAcequia, Inc. v. Prudential Ins. Co. of Ard26 F.3d 798807-08 (7th Cir.
2000)(grant of summary judgment on claims which movant did not explicitlyes$dn motion
was notsua spontevhere parties had addressssues that were central to those claimsalauh-
tiff “should have known...that a ruling favorable tiefendant on other claims] would spell doom
for [those claims]”);Fox v. Admiral Insurance Cpo2016 WL 3520145, *2 (N.D. 1IR016)(grant
of summary judgment is ngua spontavhere it is based on “the adversarial issues presented to
the Court by the parties”) (citation and quotation omitted).

“[A] plaintiff may pursue a retaliation claim regardlesswdfether the initialkclaims of
discrimination are meritlessRowlands v. United Parcel Servie&ort Wayne--- F.3d----, 2018
WL 4041258, *6 (7th Cir. 2018(citation and quotation omitted). However, the conduct which
led to the alleged discrimination and retaliation here is one iratine-sMr. Daza’s termination
—and the parties have discussed this conduct at length in their Da¢iie extent that Mr. Daza’s
Section 1981 retaliation claim is based onBEEOC Charge or prermination conducthie Court
has already found that Mr. Daza has not presented any evidence tlaatehis color played any
part in Mr. Fowler’s decision to teninate him, nor any evidence that Defendants’ stated reasons
for terminating him were pretextuafdditionally, the Court notes that the evidence Mr. Daza has
presented indicates that the first time he complained regardce or color discrimination \wan

the morning of December 10, 20+5he day that he was terminatedkiling No. 723 at 23] The

evidene further indicates that Mr. Moer had decided that termination was appeip several

days before Mr. Daza’s complaints, on December 5, 208&eHiling No. 4910 at 1(Mr. Fowler

stating in an email to Ms. Daniel and Ms. Cockrum that “I still feahindion is the right ac-

tion”).] Mr. Daza’s Section 1981 retaliation claim based orEE® C Charge, or preermination,
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conduct fails as a matter of law because Mr. Daza has n@npeesany evidence that his com-
plaints regardingliscrimination based on hiace or colorcaused his termination.
il. PostEEOC Charge Conduct

As for Mr. Daza’sTitle VII, ADEA, and Section 198fetaliation claims based on pest
EEOC Charge conduct, Mr. Daza argues that Defendants rethg@ainst him for filing the
EEOC Charge by failing to feire him and instead trying to hire another individual and having
Mr. Bell fill in for him, and alsoetaliated against him for naming the individual Defendants in his
Amended Complaint by refusing his requests for reinstatementvemtually hiring Mr. Mort
Jones. Mr. Daza has not provided auhorityto support his contention that the p&EOC
Charge conduct here Defendants sticking to the decision to terminate Mr. Daza by hairey
employees cover his position and eventually hiring a replacentamt constitute retaliation. The
Court recognizes that there may be instances where theeftare-hire a previoushterminated
employee after that employee has filed an EEOC Charge cooklitute evidence of retaliation.
See, e.gBaines 863 F.3d at 6684 (plaintiff presented sufficient evidence of causal link betwee
filing of EEOC Charge and employer’s subsequent failure to reimmgihcluding the fact that
plaintiffs application and interview scores were “mystesigumissing,” evidence that deci-
sionm&er was dishonest regarding the timing of filling the position,@andence that individual
who hadhandled earlier EEOC Charge personally intervened to stop pléiatiffoeing rehired).
Here, however, Mr. Daza has not presented any evidence teatiee-applied for his position
and was rejected and, even if he had, any evidence that his EEO@ @wioged into a decision
not to rehire him. Defendants simpktayedhe coursehademployees cover Mr. Daza’s duties,
and eventualhhireda replacenent— nothingmore No relevant precedent condemns this behav-

ior, or supportaVir. Daza'’s retaliation claims under Title Vthe ADEA and Section 198hased
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on postEEOC Charge conduct, and the C@BRANTS Defendants’ Motion for Summary Judg-
ment as tdhose claims?

b. Constitutional Retaliation Claims

Mr. Daza also sets forth retaliation claims under the First anddenth Amendments.

[Filing No. 20 at 5alleging in “Count 2— Retdiation” that “[tjhe Defendants knowingly and

intentionally discriminagd against Plaintiff because hexercised his rights to free speech and
political association, which are violations...the First and Fourteenth Amendments to the Con-

stitution of the Untied States of Ameri¢g Filing No. 39 at 1(Mr. Daza stating that his “claims

are for discrimiation and retaliation based on political asaton and speechpursuant to the
First and Fourteenth Amendments to the Constituifdhe United States of America...])While
Defendants do not address these claims in their motion, thé Gmasiders whether summary
judgment is appropriatécequia, Inc.226 F.3d at 8008, and ultimately findshat they suffer

from the same deficiencies as Mr. Daza’s discriminatiomclzased on his political association.

' Mr. Daza has submitted a hodgedge of evidence in support of his claims. The Court does
not address each piece of evidence Mr. Daza has submitted hegarseeview, it has determined
that the evidence is irrelevant to his claims. For exampleDslza submits several emails and
screenshots of text messages in which higiakers express dismay over Mr. Daza’s termination
and pledge their supportFi[ing No. 725 throughFiling No. 7210.] These messages are not
relevant to the key issues in this casghether Mr. Daza’s political affiliation, race, color, or age
caused his termination, and whether Defendants retaba@d him. Mr. Daza also submits sev-
eral newspaper articles, a report from the Inspector Generapuapdrted screenshots of Mr.
Brink’s twitter feed to support his allegations of corruption amsdegiute at INDOT. Hiling No.
72-16; Filing No. 7225; Filing No. 7234; Filing No. 7235; Filing No. 72-36; Filing No. 7273]
The Court hasited to some of these documents for basic facts (Mr. Woodruff's resignation
from INDOT), but finds the issues which these documents discussitoelevant to Mr. Daza’s
claims and also note that they relate to a time period lofogeo®ir. Daza’sermination.

12 As noted, the Court assumes that Mr. Daza’s mention of the Eathitdmendment in connec-
tion with his retaliation claims is a reference to the applicatioheofFirst Amendment to the states
through the Fourteenth Amendment. The Court also again notes that 24— Ba atwill em-
ployee—would not be able to show that he had a protected property interest mueshémploy-
ment. Wingq 444 Fed. App’x at 91
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Mr. Daza was not required to include his constitutional retahiati@ims in hiEEOC Charge U,
in order to succeedn those claimsMr. Daza will still need to show that his protected activity
his political affiliation— caused the adverse actioReliford 716 Fed. App’x at 554

The Court again notes that the same conduct which Mr. Daza claisndisgaiminatoy —
his termination-is also the conduct which he claims was retaliatortye Court’s findinghatthe
evidencds insufficient to support hipolitical affiliation discrimination claim&qually dooms his
political affiliation retaliation claim.Specifically, Mr. Daza’s defense of Mr. Goff took place long
before his termination, and there is no evidence that Mr. Fewlee individual who decided to
terminate Mr. Daza knew about Mr. Daza’s mother’s letter to the editburther, while it is not
clearfrom the Amended Complaint whether Mr. Daza’s constitutionalia¢ian claims relate to
both the preand postEEOC Charge timeframes, to the extent they relate to théss3C Charge
(or posttermination) timeframe, they would suffer from the saméblgnm as his statutory pest
EEOCChargeretaliation claims.

In sum, the CourGRANTS Defendants’ Motion for Summary Judgment on Mr. Daza’s
statutory and constitutional retaliation claims, because thasevere required to be included in
his EEOC Charge we not, and the remaining claims suffer from the same lack of resedes
Mr. Daza’s discrimination claims.

" .
CONCLUSION

Mr. Daza’s discrimination and retaliation claims are basegpelg on his perception of the
environment at INDOT while he was an employee. Bubhisinterpretations of other people’s
actions-such as a “look” he received or a feeling that Defendanss$ hawe discriminated against
him because his s Democrat opbviously Hispanic, Native American, or oldeare not suffi-

cient to withstand summary judgmenthe undisputed evidence establishes that Mr. Daza was
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terminated for exhibiting insubordindtehavior on repeated occasioske the exasperated par-
ent of apetulant teenager, Defendants haadenough of his attitudeDefendants havestablished
this legitimate reason for Mr. Daza’s termination, and Mr. Daza has not showthihaeason
was petextual.

For the foregoing reasons, the Court

¢ GRANTS IN PART andDENIES IN PART Defendants’ Motion to Strike
Surreply Argumentg82], as set forth above; and

e GRANTS Defendants’ Motion for Summary Judgment, [46].
The Court als®ENIES AS MOOT Mr. Daza’s Motion to Compel, [68]Final judgment shall

enter accordingly.

(Hon. Jane M]agémz-Stinson, Chief Judge
'United States District Court
Southern District of Indiana

Date: 8/31/2018
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