CLARK v. BERRYHILL Doc. 23

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
TAMMY G. CLARK,
Plaintiff,
V. No. 1:17€v-00500dMS-MPB

NANCY A. BERRYHILL, Acting Commissioner
of Social Security,

Defendant.

N N N N N N N N N N

ENTRY REVIEWING THE COMMI SSIONER'’S DECISION

Plaintiff Tammy Clarkapplied for disability insurance benefits from the Social Security
Administration (‘'SSA’) on August 14, 2013alleghg anonset date of December 29, 20]Riling

No. 135 at 2] Herapplication wasriitially denied on January 15, 2Q1#&iling No. 134 at 4,

ard upon reconsideration on June 20, 20Hjrg No. 134 at §. Administrative Lav Judge

Jody Hilger Odel(the*ALJ") held a hearing on October 8, 2015iling No. 132 at 3279.] The

ALJ issled a decision on December 2, 2015, concluding that Ms. @&slnot entitled to receive

disability insurance benefits[Filing No. 132 at 9] The Appeals Council denied reviem

December 23, 2016[Filing No. 132 at 2] On Februaryl6, 2017, Ms. Clarkimely filed this

civil action, asking the Court to review the denial of benefits pursuaf® t0.S.C. § 405(qg)

[Filing No. 1]

l.
STANDARD OF REVIEW

“The Social Security Act authorizes payment of disability insurance itenef to
individuals with disabilities.” Barnhart v. Walton, 535 U.S. 212, 214 (2002)*The statutory

definition of ‘disability’ has two parts.First, it requires a certain kind of inability, namely, an
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inability to engage in any substantial gainful activi§econd, it requires an impairment, namely,
a physical or mental impairment, which provides reason for the inabilitg.statute adds thtte
impairment must be one that has lasted or can be expected to last ... not less than 12 donths.”
at 217
When anapplicant appeals an adverse benefits decision, this Court’s role is limited to
ensuring that the ALJ applied the correct legal standards and that substddgatce exists for
the ALJ’s decisionBarnett v. Barnhart, 381 F.3d 664, 668 (7@ir. 2004)(citation omitted).For
the purpose of judicial review, ‘gbstantial evidence is such relevant evidence as a rédsona
mind might accept as adeate to support a conclusion.d. (quotation omitted) Because the ALJ
“Iis in the best position to determine the credibility of witne$sésaft v. Astrue, 539 F.3d 668,
678 (#h Cir. 2008) this Court must afford the ALg’credibility detemination “consideable
deference,” overturning only if it is “patently wrondg. Prochaska v. Barnhart, 454 F.3d 731,
738 (h Cir. 2006)(quotations omitted).
The ALJ must apply the fivetep inquiry set forth in 20 C.F.R. § 404.1520(a)(4)))
evaluating the following, in sequence:
(1) whether the claimant is currently [un]Jemployed; (2) whether the claimant has a
severe impairment; (3) whether the claimant’'s impairment meets or equals one of
the impairments listed by the [Commissioner]; (4) whether the claimant can

performherpast work; and (5) whether the claimant is capable of performing work
in the national economy.

Clifford v. Apfel, 227 F.3d 863, 868 (7th Cir. 200@)tations omitted) (alterations in originahjif
a claimant satisfies steps one, two, and thsbewill automatically be found disabledIf a
claimant satisfies steps one anafwut not three, then sheust satisfy €p four. Once step four
is satisfied, the burden shifts to the SSA to establish that the claimant is cdpadtoning

work in the national economy.Knight v. Chater, 55 F.3d 309, 313 (7th Cir. 1995)
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After Step Three, but before Step Four, the ALJ must determine a claimesitisial
functional capacity REC’) by evaluating “all limitations that arise from medically determinable
impairments, even those that are not sevevélano v. Astrue, 556 F.3d 558, 56F(h Cir. 2009)

In doing so, the ALJ “may not dismiss a line of evidence contrary to the ruling. The ALJ
uses the RFC at Step Four to determine whether the claimant can pesf@mwn past relevant
work and if not, at Step Five to determine whether the claimant can performwaitke See 20
C.F.R. 8 404.1520(iy)Vv). The burden of proof is on the claimant for Steps One through Four
only at Step Five does the burden shift to the Commissi®@eeClifford, 227 F.3d at 868

If the ALJ committed no legal error and substantial evidence exists to suppoititse A
decision, the Court must affirm the denial of benefitarnett, 381 F.3d at 668When an ALJ's
decision is not supported by substantial evidence, a remand for further proseetypgcally the
appropriate remedyBriscoe ex rel. Taylor v. Barnhart, 425 F.3d 345, 355 (7th Cir. 2005An
award of benefits “is appropriate where all factual issues have been reaot/éle record can
yield but one supportable conclusiorid. (citation omitted).

Il.
BACKGROUND

Ms. Clark was 49ears oldat the time shapplied fordisability insurance benefitgFiling
No. 135 at 2] Shehas completed high school and previously worked as a certified nursing

assistant [Filing No. 13-2 at 23!

1 Ms. Clark provided a detailed description of hesedica history andtreatment in her brief
[Filing No. 15 Filing No. 22(Commissioner incorporated by referengdecause that discussion
implicates sensitive and otherwise confidential medical information concerning llsik, the
Court will simply incorporate those facts by reference and only detailfispiecits as necessary
to address the parties’ arguments.
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The ALJ followed the fivestep sequential evaluation set forth by 8SAin 20 C.F.R. §

404.1520(a)(4ad ultimately concluded that Ms. Claik not disabled.[Filing No. 132 at 25]

The ALJ found as follows:

e At Step One, the ALJ found that Ms. Clar&s not engaged in substantial gainful actfvity
since December 29, 2012, the alleged onset dateag No. 13-2 at 14

e At Step Two, the ALJ found that Ms. Clafkas he following severempairments:
degenerativelisc disease, arthritis, type twitabetes with neuropathy, hypertension, low
vision in the right eye, and obesityEiljng No. 13-2 at 14

e At StepThree, the ALJ found that Ms. Clark does not have an impairment or combination
of impairments that meets or medically equals the severity of one of the listedhieisir
[Filing No. 13-2 at 1§

e After Step Three bubefore Stp Four, the ALJ found that Ms. Clatkas theRFC to
“perform a significant range of light work. In this regard, she further can occéigiona
balance, stoop, kneel, crouch, crawl, climb ramps and stairs, and climb laddess,and
scaffolds. The claimant can frequently reach in all directions, including overhead. The
claimant is unable to work in a positicequiing depth perception. She can never work at
unprotected heights or around moving mechanical p&hs.can nevatrive.” [Filing No.

13-2 at 23

e At Step Four, the ALJ concluded, after considering Mkark's age, education, work
experienceand RFC and relying on the testimony of the vocational expél’); that
Ms. Clark is incapable of performing heag relevant work as a certified nursing assistant
[Filing No. 13-2 at 23

e At Step Five of the analysis, ti#d.J found that considering Ms. Cldskage, education,
and RFC, there were jobs that existed in significant numbéing inational economy that
Ms. Clarkcould have performed through the date of the decisieiing No. 13-2 at 24

2 Substantial gainful activity is defined as work activity that is both substangalifvolves
significant physical or mental activities) and gainfué.( work that is usually done for pay or
profit, whether or not a profit is realize@0 C.F.R. § 404.1572(a)
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.
DiscussIoN

Ms. Clark argues that the ALJ cheypicked evidence to support her conclusion while
ignoring conflicting evidenceand misstated findings to minimize their significancgllifjg No.
15 at 1516.] Ms. Clark further argues that the ALJ’s consideration of Ms. Clarkisites of

daily living (“ADLS”) is illogical and lacks support in the recordFiljng No. 15 at 1718]

Connected to that argument, Ms. Clark asserts that it is difficult to reconcileethe¢gorted

limitations are directly reflected in consultative examination figgin[Filing No. 15 at 17

Finally, Ms. Clark argues that the ALJ failed to take into consideration Msk’Skxemplary

work history when considering her credibilityiljng No. 15 at 19

The Commissioner argues that the ALJ properly relied upon uncontradicted medical

opinions in assessing Ms. Clark’s functional limitationsiliig No. 22 at 3 The Commissioner

also argues that the ALJ's assessment of subjective allegations was mdy pateng and

considered the factorspecified in the regulations. Fi[ing No. 22 at 410] Lastly, the

Commissioner argues that the ALJ is not required to discuss work histosessang credibility.

[Filing No. 22 at 1(

A. Credibility Determination

While Ms. Clark makes separate arguments organized by lines of Seventht Circui
precedent, the Court notes that all of them fall under the umbrella of an attatle ALJ’'s
credibility finding. An ALJ’s credibility determination will not be overturned usl&satently
wrong.” Herron v. Shalala, 19 F.3d 329, 335 (7th CiL995) See also Elder v. Astrue, 529 F.3d
408, 41314 (7th Cir.2008)(“It is only when the ALJ's determination lacks any explanation or
support that we will declare it ‘patently wrong”lyochaska, 454 F.3d at 73§‘Only if the trier

of factsgrounds [herlcredibility finding in an observation or argument that is unreasonable or
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unsupported can the finding be reversedNgvertheless, “aALJ must adequately explain [her]
credibility finding by discussing specific reasons supported by tloed&cPepper v. Colvin, 712
F.3d 351, 367 (7th Cir. 201%iting Terry v. Astrue, 580 F.3d 471, 477 (7th Cir. 2009SR 96
7p, 1996 WL 374186, at *2 (Jul. 2, 1996The determination or decision must contain specific
reasons for the finding on credibility, supported by the evidence in the cas#, i@od must be
sufficiently specific to make clear to the individual and to any subsequent ezgithe weight
the adjudicator gave to the individimlstatements and the reasons for that weightS9cial
Security Ruling 967p provides that the ALJ should first look to the objective medical evidence
for support and then:
In recognition of the fact that an individual's symptoms can sometimes saggest
greater level of severity of impairment than can be shown by the objectiveainedi
evidence alon€0 CFR 404.1529(@nd 416.929(c) describe the kinds of evidence,
including the factors below, that the adjudicator must consider in addition to the
objective medical evidence when assesdimg credibility of an individual's
statements:

1. The individual's daily activities;

2. The location, duration, frequency, and intensity of the individual's pain or other
symptoms;

3. Factors that precipitate and aggravate the symptoms;

4. The type, dosage, efféetness, and side effects of any medication the
individual takes or has taken to alleviate pain or other symptoms;

5. Treatment, other than medication, the individual receives or has received for
relief of pain or other symptoms;

6. Any measures other than atenent the individual uses or has used to relieve
pain or other symptoms (e.g., lying flat on his or her back, standing for 15 to 20
minutes every hour, or sleeping on a board); and

7. Any other factors concerning the individual's functional limitati@msl
restrictions due to pain or other symptoms.
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SSR 967p, 1996 WL 374186, at *2 (Jul. 2, 1996)

The Court finds that the ALJ’'s credibility is not patently wrong under the defarenti
standard. While the Court does not completely agree with every reasohXisaigplied or the
weight attributed to certain evidence, the Court’s review is limitda determine whether
substantial evidence exists, the@t reviews the record as a whole but is not allowed to substitute
its judgment for the AL3 “by reconsidering facts, reweighing evidence, resolving conflicts in
evidence, or deciding questions of credibifityMlliams v. Apfel, 179 F.3d 1066, 10712 (7th
Cir. 1999)(internal quotations omitted). The ALJ accurately summarized the goveranuasd.

[Filing No. 132 at 17] The ALJ detailed Ms. Clark’'s subjective complaints to her treating

providers ancher consistentestimonyat the hearing [Filing No. 132 at 18] She accurately

summarized the objective diagnostic imagoigecord and noted where objective imaging was

absent. [filing No. 132 at 1819] The ALJ summarized relevant clinical examination findings,

both supportive and conflictingFiling No. 132 at 19] The ALJ comrented thain her opinion

Ms. Clark had not lchmuch treatmerfor the allegedly disabling conditions that caused her pain,

but had a good response to opioid medicatidfling No. 132 at 19] The ALJ explored Ms.

Clark’s explanation for having limited treatment and not continuing to use natdoticrather
over-theeounter medication for her paiand took care to articulate which statements she found

credible and which statemersise did not. Ffiling No. 132 at 19] The ALJ commented on the

evidence of additional treatment measures that Ms. Bryant may have attentgpteated where

30n March 28, 2016, Social Security Ruling-3p became effective and issued new guidance
regarding how a disability claimant's statements about the intensity, pasjstndiimiting

effects of symptoms are to be evaluatesk SSR16-3P (S.S.A.), 2016 WL 1119029 (Mar. 28,
2016) Under SSR 18p, an ALJ now assesses a claimant's subjective symptoms rather than
assessing her “credibility.’ld. However, SSR 16-3p is not retroactive; therefore, the “credibility
determinatin” in the ALJ's December 2, 20t&cision is governed by the standard of 8R'p

SSR 163P, 2017 WL 5180304 at *1 (Oct. 25, 2017)
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shefoundtestimony inconsistent wWita reference irhe record that Ms. Bryant hadmpleted a

home exercise program.Fi[ing No. 132 at 19] She noted that Ms. Bryant's treatment was

limited to pain manageemt, butthat shewas not using narcotic medication that had reportedly
been effective in improving her functionality, and also ntbedabsence of other measures, such

as injections and surgical interventiontiling No. 132 at 1920.] The ALJ summarized Ms.

Bryant’s statemesiconcerning her ADLs.Hiling No. 132 at 2122.] Finally, she concluded that

Ms. Bryant was “not entirely credible.”F[ling No. 13-2 at 23

The Court finds that the ALJ did not simply note the standard and provide asiongclu
but actually appliethe relevant evidence of record to the factors specified and took care to address
evidence that both supported and conflicted with her conclisidacordingly, the Court cannot
disturb her findings and declines to do so now. However, the analysis will cotttintéress Ms.
Bryant’s specific arguments.

B. Cherry-Picking Evidence

Ms. Clark’s argument that the ALJ cheicked evidence of pain complaints is without
merit. The Court agreethat the ALJ’s selectioonf one instance where Ms. Clark reported her

neck pain to be a “mild 3 out of 10” is of limited import to her overall findifigling No. 132 at

18] Pain will often wax and waneMore importantly, sheeported more severe 7 out of 10 pain

in her lower back during the very same vifftling No. 139 at 3, and as Ms. Bryant notes the

predominancef her pain rings far exceethe one reference-{ling No. 15 at 1¥citing nineeen

other references to higher reported pain lgyelsHowever, the ALJ did notghore these
complaints To the contrary, the ALJ carefully laid out a discussion of Ms. Clark’s comptdints
pain, both in the record and during testimony, as noted above. In fact, of the nineteen instances

referenced by Ms. Clark, the ALJ directly cited six of thi@md one not mentioned by Ms. Clark)
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https://ecf.insd.uscourts.gov/doc1/07315973298?page=21
https://ecf.insd.uscourts.gov/doc1/07315973298?page=22
https://ecf.insd.uscourts.gov/doc1/07315973298?page=18
https://ecf.insd.uscourts.gov/doc1/07315973298?page=18
https://ecf.insd.uscourts.gov/doc1/07315973305?page=3
https://ecf.insd.uscourts.gov/doc1/07316019203?page=15

[Filing No. 13-2 at 1§ The decision when read as a whole does not support atbiatitie ALJ

attempted to incorrectly state that Ms. Bryant had not predominantly complairececé pain.
Ms. Clark is correct that the ALJ did not accurately cite the consultativeimdsn

conclusion that her pain appearetlieast moderate.”[Filing No. 132 at 18(*seemed moderate”)

(citing Filing No. 138 at 67 (emphasis added)).] However, the distion appears fairly

innocuous. The Seventh Circuit has held that even if part of an “ALJ’s credibility determination
was not without fault,” the court will still uphold an ALJ'sedibility assessmerif the ALJ
provides other reasons that were “adequately supported by the evidence in thé fdcErnzey
v. Astrue, 641F.3d 884, 89®1 (7th Cir. 201%)Smilav. Astrue, 573 F.3d 503, 517 (7th Cir. 2009)
(An ALJ’s credibility finding need not be “flawless” in order to survive scrutiny under the
“patently wrong” standard.) The Court concludesischaracterization alonis not enough to
disturb the ALJ’s credibility finding in light of the other reasons given.

C. Activities of Daily Living

The Court also agrees to an extent that the ALJ’s discussion of Ms. Bryddit's does

little to support her overall conclusior{Filing No. 15 at 1] The distinction the AL#8raws

between certain ADLs that Ms. Bryant reported she could not perform and others tbatilshe
perform is not terribly persuasive that she is as functional as someone capaliamg full-time

with no greater restrictions than the ALJ found in R&C. [See Filing No. 132 at 2122]

However, the ALJ did acknowledge that Ms. Bryant’'s reported complaints appeanttadict
her conclusion and did not rest solely on the limited ADLs that Ms. Bryant reportedecapabl
performing, but also noted that she found the complaints to “signiffcarteed the relatively

modest medical findings and treatment noted abov@ling No. 132 at 22] The Court will not

reweigh the evidence.


https://ecf.insd.uscourts.gov/doc1/07315973298?page=18
https://ecf.insd.uscourts.gov/doc1/07315973298?page=18
https://ecf.insd.uscourts.gov/doc1/07315973304?page=67
https://www.westlaw.com/Document/I8eca31358dfe11e0a8a2938374af9660/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_890
https://www.westlaw.com/Document/I8eca31358dfe11e0a8a2938374af9660/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_890
https://www.westlaw.com/Document/Ic38efe2576b511de9988d233d23fe599/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_517
https://ecf.insd.uscourts.gov/doc1/07316019203?page=17
https://ecf.insd.uscourts.gov/doc1/07315973298?page=21
https://ecf.insd.uscourts.gov/doc1/07315973298?page=22

Ms. Bryant also argues that the limited reported ADLs are supportedrsyltative

examination findings. Hiling No. 15 at 1] However, the Court agrees with the Commissioner

that Ms. Bryant is not qualified to make that medical determination, the consuttedinener did
not opine any functional restrictiotisemselvesno acceptable medical source opinegreater
level of restriction than the ALJ’s RFC findirand the ALJ’s finding is significantly bolstered by
the uncontradicted medical opinions of the reviewing consulidmisconsiderethe results of the
consultative exam in formulatirtgeir opinionsas to Ms. Bryant’s exertional limitationsEiling
No. 22 at 9(See Denton v. Astrue, 596 F.3d 419, 425 (7th Cir. 20)Q) Moreover, the ALJ
referenced the consultative clinical examination findings fairly andramdy (beyond the

misstated impression of Ms. Bryant's level of pain noted above)indg No. 132 at 19] The

Court cannot find that the ALJ’s exertional findings were without support.

D. Work History

Lastly, the @urt considers Ms. Bryant’s claim that the ALJ committeslersible error
simply because the ALJ did not mentiors.MClarks work history. Circuit precedent undermines
the claim. Stark v. Colvin, 813 F.3d 684, 689 (7th Cir. 201dn Sark, the Court noted:

An ALJ is not statutorily required to consider a claimsuworkhistory, but“a
‘claimant with a good work record entitled to substantial credibility when
claiming an inability to work because of a disability.Hill v. Colvin, 807 F.&l
862, 868 (7th Cir. 2015QuotingRivera v. Schweiker, 717 F.2d 719, 725 (2d Cir.
1983). In assessing Stdkcredibility about the disabling effects of her pain, the
ALJ should have acknowledged Starkefforts to continue work while
experiencing significant pain and undergoing numerous surgeries and other
tredments to relieve itSee Pierce, 739 F.3d at 105(criticizing ALJ for failing to
consider claimans “dogged effas’ to work in deciding claimant's credibility);
Flores v. Massanari, 19 F. App'x 393, 404 (7th Cir. 200(griticizing ALJ for
failing to acknowledge claimastsolid work history of 13 years).

Id. at 689 Ms. Clarkdoes not preseiainy evidenc¢hat hercase is similar to the one 8ark and

the related cases above where the Court was impressed with a |éngstary after the onset of
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https://www.westlaw.com/Document/Iba61c00ada1311e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_689
https://www.westlaw.com/Document/I48b583059a9411e590d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_868
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https://www.westlaw.com/Document/I680b82c3941111d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_725
https://www.westlaw.com/Document/I680b82c3941111d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_725
https://www.westlaw.com/Document/Ie939528d7c7611e39ac8bab74931929c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1051
https://www.westlaw.com/Document/If847c32d79be11d98c82a53fc8ac8757/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_404
https://www.westlaw.com/Document/Iba61c00ada1311e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_689

her impairments and a resilience to remain workihgough aggressive treatmeattempts
Furthermore, the Gurt reads the decisions above to findtthe absence of a discussi@garding
the claimant’s work historis one factor in assessing the ALJ’s credibility analysis. One of the
Court’s later decisions makes that clear:
The ALJ did notommitreversible error by failing to explicitly discuss Summers
work history when evaluating her credibility. S&erk v. Colvin, 813 F.3d 684,
689 (7th Cir. 2016)*An ALJ is not statutorily required to consider a claimsint
work history[.]") Although a consistent work history weighs in favor of a positive
credibility finding, it is still just'one factor among many, and it is not dispositive.
Lovelessv. Colvin, 810 F.3d 502, 508 (7th Cir. 2016)
Summers v. Berryhill, 864 F.3d 523, 5289 (7th Cir. 2017) The Gurt does not find reversible

error here simply e the ALJ did not mention Ms. Clark’s work history.

V.
CONCLUSION

“The standard for disability claims under the Social Security Act is stririgéilliams-
Overstreet v. Astrue, 364 F. App'x 271, 274 (7th Cir. 2010¥Even claimants with substantial
impairments ee not necessarily entitled to benefits, which are paid for by taxes, incladieg t
paid by those who work despite serious physical or mental impairments and for whongusrkin
difficult and painful.” Id. at 274 Taken together, the Court can find legal basis presented by
Ms. Clarkto reverse thé&LJ’s decision that she was not disabled during the relevant time period.

Therefore, the decision belowA$FIRMED . Final judgment wi issue accordingly.

Date: 2/12/2018 Qamfm W m

/ Hon. Jane Mag s-Stinson, Chief Judge
"United States District Court
Southern District of Indiana
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