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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
ALAN RACKEMANN,
Plaintiff,
No. 1:17ev-00624TWP-MJD
LISNR, INC.,

ADEPT MOBILE, LLC,
INDIANAPOLIS COLTS, INC.,

N N N N N N N N N N N

Defendants.

ORDER ON DEFENDANTS’ MOTION TO APPOINT EXPERT

LISNR, Inc., Indianapolis Colts, Inc., and Adept Mobile, LLC (“Defendamntsye the
Court to appoint a neutral expert pursuant to Federal Rule of Evidence 706(a) to provide
guidanceon a phone application’s ability to monitor and record human spéestthe reasons
set forth below, the CouRENIES DefendantsMotion to Appoint Expert. Dkt. 89]

l. BACKGROUND

Alan Rackemann (“Plaintiff’) broughhis lawsuitallegingthatDefendantsmobile
application (the “App”)continually accesses a smartphone’s microphone to recomhahte
audio input for signals without the user’s cons@&taintiff allegesthat,becausehe App
constantly records all background auddefendantsconduct constitutes an unlawful
interception of oral communications in violation of the Electronic Camoations Privacy Act
(“Wiretap Act”). 18 U.S.C. § 251,(et seq. [Dkt. 1.] Defendants now move to appoint a neutral

expert pursuant to Rule 706 to address the ability of the technology to record comionsicat
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Il. DISCUSSION

Defendants argue thtte Court should appoint an expert pursuant to Ruléb@béuse
the App’s complicated technology is beyond the ken of non-experts to understand, and courts
have appointed experts to explain many other types of complex techridkfgpdants also
arguethat appointing an expert to inform the Court on a single issud tzad to early
resolution of the case.

In responseRlaintiff argues that since there is no conflicting expert testyooany
barrier to hiring an outside expert, appointment of an independent neutral experiasessary.
Plaintiff furtherargues that judges typicalyppoint Rule 706 experts in only two circumstances:
1) to understand the testimony of the parties’ experts, and 2) when at leastrenpaities
failed to offer expert testimony typically due to a party’s inability to ayekpet testimony.
Plaintiff argues that neither of these circumstances applyrat@ppointing a Rulé06 expert
this earlywould slow the judicial procesPlaintiff maintains that the relevant information will
beavailablethrough the discovery press

In reply, Defendants argue that courts can, and do, appoint experts at the earlgfstages
casswhere the expert’s serviceslie helpful in understandingpmplex or technical subject
mattes.

Rule 706permitsa court to propose the appointment of a neutral expert when doing so
would aid the adjudicative proce$sd. R. Evid. 706(a)As the Advisory Committee’dlote for
Rule 706explains “[E]xperiencandicates that actual appointment is a relatively infrequent
occurrence” even though “the inherent power of a trial judge to appoint an exparoefri
choosing is virtually unquestioned=&d. R. Evid. 70@dvisory committee’s notéppointment

of an expert under Rule 706 is “rare under virtually any circumstances” becabse su
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appointment “interferes with adversarial control over the presentation of egitfheght et al.,
Federal Practice & Procedure § 6304 (2d ed. 2014hn general, judges view the appointmeht

a neutrakxpert as atextraordinary activity that is appropriate only in rare instances in which
the traditional adversarigirocess has failed to permit an informed assessment of the faes.”
S. Cecil & Thomas E. WillgingCourt-Appointed Experts: Defining the Role of Experts

Appointed Under Federal Rule of Evidence 706 4 (Fed. Jud. Center 1993ke also Antonetti v.
Solnik, No. 3:10ev-00158L RH-WGC, 2013 WL 593407, *9-10 (D. Nev. Feb. 13, 2013)
(“Expert witnesses should not be appointed where they are not necessary or noastgnifi
useful for the trier of fact to comprehend a material issue in a case,” and aappidpriate if
the expert’s opinion would “promote accurate fact finding” (internal quotationseat))it
Carranzav. Fraas, 471 F. Supp. 2d 8, 9 (D.D.C. 20qnpting that Rule 706 is typically invoked
in “exceptional cases” wherdte ordinary adversary process does not suffice or when a case
presents compelling circumstances warranthe appointment of an expert”).

The most common extraordinary circumstams indigenceCourts across the nation,
including Indiana district courts, have appointed Rule 706 experts in situationsawheast one
party is unable to pay for expert testimo8ge, e.g., Rowe v. Gibson, 798 F.3d 622, 631-32 (7th
Cir. 2015)(encouraginglistrict courts to consider the appointment of neutral experts in Eighth
Amendment deliberate indifferencases involving indigent prisoner§jorton v. Todd, 793 F.
Supp. 2d 1171, 1182 (E.D. Cal. Jun. 29, 2q1When anindigent prisoner is proceeding pro se,
howeverthe adversary system is more likely to fail in its pursuit of accurate facidirij

Courts have also appointed Rule 706 experts in situations Wiesreequire expert
assistance in interpretirgpnflicting expert testimony and eviden&ee, e.g., Turner v. Cox, 569

Fed. App'x 463, 468 (7th Cir. 201{)A court may appoint an expert to help sort through
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conflicting evidence . . . but it need not appoint an expert for a party’s owntemneriA
Airlines, Inc. v. Fed. Express Corp., 665 F.3d 882, 889 (7th Cir. 201(fBut ajudge can always
appoint his own expert to assist him in understanding and evaluating the proposed yestianon
party s expert.”);In re High Fructose Corn Syrup Antitrust Litig., 295 F.3d 652, 665 (7th Cir.
2002)(advising trial judge to appoint a neutral expert “rather than leave himself ajoythe
completely at the mercy of the parties’ warring experta’jhese situations, the battle of the
experts has produced such obfuscation thatahetneeds thaid of its ownexpertto render fair
decisions on, for exampleyidentiary issuessee, e.g., ATA Airlines, Inc., 665 F.3d 889
(recommending that district court appoint neutral expert where asseaalifgcations of
proposed expert was beyond judge’s expertise).

But neither of these extraordinary circumstances, reflectieeboéakdown of the
adversarial process, is present in this case. Neither party is indigent, ssstteommon
scenario for neutral experts does not apliy: does the Court have a special need for expert
testimony at this stage. Thus ftrere is very little evidence, if anthrough whichthat a neutral
expert could siftWhile Defendantpoint to cases where judges have appointed experts to help
them with complex, esoteric, or complicated evidence that-pdeson would not be able to
understandthose are cases where discoveay closed or wherspecific issueequiring a
judicial determinatiortnad arisenSee Reynolds v. Goord, No. 98 CIV. 6722, 2000 WL 235278
(S.D.N.Y. June 22, 200@appointing Rule 706 expert after discovery had closed and defendants
had moved for summary judgment)aury Microwave, Inc. v. Focus Microwaves, Inc., No. CV
10-03902 MMM (SSx), 2010 WL 5116141 (C.D. Cal. Dec. 9, 2q@fgering parties to show
cause regarding appointmeftneutral expert to address a specific isseut how to inspect a

microwave).
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TheCourt has no need fan expert to address the issues raisathte While
Defendants assdtiat appointing &ule 706expert now willhelp resolve the “threshold issue”
of whether the App can record human oral communicati@yfail to explain howthe
traditional adversarial pressis insufficientto resolve théssues raisedn this caseDefendants
do not otherwise point to extraordinary circumstances justifying the appointmeeneatral
expert. Appointment of a neutral expertherefore inappropriate at this time.

Il CONCLUSION

For the reasonstatedabove, the CoulDENIES Defendarg’ Motion to Appoint Expert.

T N,

Dated: 11 JUL 2017 MarlIJ. Dins.ﬁre
United StatesQMagistrate Judge

Southern District of Indiana

[Dkt. 89]

SO ORDERED.

Distribution:

Service will be made electronically
on all ECF-registered counsel of record via
email generated by the court's ECF system.
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