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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

DENNIS WESOLOWSK]J )
)
Plaintiff, )
)

VS. ) No. 1:17ev-00749IMSMPB
)
UNITED STATES, )
INDIANA UNIVERSITY HEALTH CARE )
ASSOCIATES, INC,, )
INDIANA SCHOOL OF MEDICINE, )
)
Defendants )
ORDER

Plaintiff Dennis Wesolowsk{“Mr. WesolowskKi) alleges that he was severely injured

when medicaltreatment providersat the VA Medical Center in Indianapolis performed an
operation to treatir. Wesolowski’s enlarged prostateril[ng No. 1] Presently pending before
the Court aréMotions to Osmiss filed by Defendants Indiana University Health Care Associates,

Inc. (“IU Health), [Filing No. 17, Indiana Universityschool of Medicine fUSM”), [Filing No.

22], and United States Department of Veterans Affalrer “VA™), [Filing No. 37 (collectively,

“Defendanty, which seek to dismiss Mr. Wesolowskitsvo-count Complaintin its entirety.

Count | allegesegligence on the paof the Department of Veterandfairs. [Filing No. 1 at 2

4] Count Il alleges that Defendants breached their duty to Mr. Wesolowski as -paftyd

beneficiay of Defendants’ contrast [Filing No. 1 at 45.] For the following reasons, the Court
GRANTS IU Health andUSM’s Motions to DsmissandGRANTSIN PART andDENIESIN

PART the VA’s Motion to Dismiss
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l.
STANDARDS OF REVIEW

Defendants move to dismiss Mr. Wesolowski’'s Complaint ufideteral Rule of Civil
Procedure 12(b§) andFederal Rule of Civil Procedure 12(b)( Under Rulel2(b)(6), a party
may move to dismiss a claim that does not state a right to rélieé. Federal Rules of Civil
Procedure require thattcamplaint provide the defendant with “fair notice of what theclaim is
and the grounds upon which it rest&ticksan v. Pardus551 U.S. 89, 93 (2007guotingBell
Atlantic v. Twombly550 U.S. 544, 555 (2007)In reviewing the sufficiency of a complaint, the
Court must accept all wetlled facts as true and draw all permissible inferences in favor of the
plaintiff. SeeActive Disposal Inc. v. City of Daries35 F.3d 883, 886 (7th Cir. 20117 Rule
12(b)(6)motion to dismiss asks wther the complaint “contain[s] sufficient factual matter,
accepted as true, to ‘state a claim to rdiedt is plausible on its facé.’Ashcroft v. Igbgl 556
U.S. 662, 678 (2009guotingTwombly 550 U.S. at 570 The Court will notaccept legal
conclusions or conclusory allegations as sufficient to state a claimiédr ®eeMcCauley v. City
of Chicagg 671 F.3d 611, 617 (7th Cir. 2011)Factual allegations must plausibly state an
entitlement to relief “to a degree that rises above the speculative levshson v. Gaetz473
F.3d 630, 633 (7th Cir. 201.2)This plausibility determination is “a contegpecific task that
requires the reviewing court to draw on its judicial experience and comman”sehs

Rule 12(b)(1) “allows a party to move desmissa claim for lack of subject matter
jurisdiction.” Hallinan v. Fraternal Order of Police of Chicago Lodge Np570 F.3d 811, 820
(7th Cir. 2009) The burden is on th@aintiff to demonstratéhat subjectnatter jurisdiction exists

for his or her claimsSeelee v. City of Chicag830 F.3d 456, 468 (7th Cir. 2003)
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.
BACKGROUND

The following facts are drawn from MWesolowski’s Complaint and are accepted as true
for the purposes of deciding Defendants’ Motions isnfidsss

A. Medical Procedure

On June 20, 2014, Mr. Wesolowski underwent a transurethral resection of the peostate
procedure performed to treat anlarged prostateat the VA Medical Center in Indianapolis,

Indiana [Filing No. 1 at 2] Mr. Wesolowski was dischargeélde same day[Filing No. 1 at 2]

After returning home, Mr. Wesolowski began to suffer from a variety of rakdifficulties,

including genital bleeding. Fjling No. 1 at 2] Two days later, Mr. Wesolowski returned to the

VA and was catheterized.Fifing No. 1 4 2.] Even after catheterization, Mr. Wesolowski was

unable to urinate and experienced severe abdominal gaimg[No. 1 at 2 Mr. Wesolowski

continued to seek treatment at the ®er the months that followed his initial prostate procedure.

[Filing No. 1 at 2] Due to the bleeding and other difficulties, Mr. Wesolowski was admitted into

the VA’s intensive carenit. [Filing No. 1 at 3 Mr. Wesolowski underwent further tests and

procedures at the VA, but ultimately was discharged on August 10, 2014, wsiboificant

improvement [Filing No. 1 at 3 Mr. Wesolowski alleges that his continued health difficulties

arise from substandard medical treatment that he received at the-WiAg No. 1]
B. VA Arrangement with lU Health and TUSM
The VA contracts with IU Health antdSM to place medical providers at the VA Medical

Center. Filing No. 1 at 4 Filing No. 1-1 at 3(document reflecting contractual relationship
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between VA and IU Healthiling No. 1-1 (signedagreement betwedSM and the VA)]?
These include responsibilities for providing urological services, such as thosesdeog Mr.
Wesolowski, as well asupervising and trainind SM residents assigned to the VAEil[ng No.
1 at 4] At least one of the doctors who treated Mr. Wesolowski, Dr. Sundarasplaced at the

VA as part of IU Health’s contract with the VAS¢eFiling No. 1-1 at 12 (delineation of clincal

privileges for Dr. SundaranFiling No. 1-1 at 3]

Mr. Wesolowski alsoeceived treatment from residents placedliyM at the VA Medical

Center pursuant to a “Medical Education Affiliation AgreemefitAffiliation Agreement)

betweenUSM andthe VA. [Filing No. 1 at 45; Filing No. 1-2 (agreement betweddSM and

the VA).] Pursuant to the Affiliation Agreemetit/SM accepted “primary responsibility for the
integrated education programs coatha with the VA while VA retain[ed] full responsibility for

the care of VA patients and administration of its health care systémiifig[No. 1-2 at 1] The

Affiliation Agreementalso provided, in relevant part, as follows:

Nothing in this agreement is intended to be contrary to state or federal laws.
In the event of conflict between the terms of this agreement and anyahipktate
or federal law, that state or federal law wgilpersede the terms of this agreement.
In the event of conflict between state and federal law, federal law will govern

When providing professional services covered by this agreement, protection
of properly appointed faculty members (except those providing services under a
contract with VA) and properly appointed trainees of the affiliated institsifimm
personal liability while at a VA health care facility will be that which is provided
under the Federal Employees Liability Reform and Tort Compensation Act 28
U.S.C. [8] 2679 (bJd). The liability, if any, of the United States for injury or loss
of property, or personal injury or death shall be governed exclusively by the
provisions of the Federal Tort Claims Act.

! The documentsare attached to Mr. Wesolowski’'s Complaint and are considered “a part of the
pleading for all purposes.Fed. R. Civ. P. 10(c) They are therefore properly considered by the
Court on a motion to dismiss under Rule 12(b)®#ginosky v. City of Chi765 F.3d 743, 745 n.1

(7th Cir. 2012)
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[Filing No. 12 at 4]

C. Procedural Background

On March 10, 2017, Mr. Wesolowski filed his tgount Complaint in this Court, seeking
compensation for the injuries he suffered duringit@atmentat the VA Medical Center.Fjling
No. 1] Count | alleges negligence against the VA for inadequate medical treatrdeatanme to

adequately staff the VA Medical CenterFiljng No. 1 at 24.] Mr. Wesolowski timely and

properly served his tort claim on the Department of Veseddiairs. [Filing No. 1 at 3-4

Count Il alleges that Mr. Wesolowski was an intended beneficiary of theactsbetween

IU Health and the VA and betweddSM and the VA. Filing No. 1 at 45.] Mr. Wesolowski

alleges that, as the intended beneficiary of these contracts, he is eotdtedgdensation for the
failure of each Defendant to adequately perform their duties of providing progeaftesatment

and supervision. Hiling No. 1 at 45.] U Health andUSM state that Mr. Wesolowsklid not

submit a proposedomplaint to a medical review pargior to filing suit againstU Health and

IUSM, [Filing No. 18 at 4Filing No. 22 at  and Mr. Wesolowski does not dispukat hedid

not dosgq, [Filing No. 23(response to IU Health dion to Dismiss);Filing No. 26(response to
IUSM Motion to Dsmiss)].

[1.
DiscussioN

Defendants seek dismissal of each CounMof Wesolowski’'s Complainbn several
grounds First, as to Count I, the VA argues that the Court should either dismiss dvirstay
Wesolowski’'s negligence claifor failure to join Dr. Sundaram asequiredparty undei~ederal

Rulesof Civil Procedure 12(b)(7and 19. Filing No. 32 at 89; Filing No. 37 at 4] Second, 1U

Health andUSM argue that Count Il falfor failure to exhaust administrative remedies and for

filing outside the applicable statute of limitationszilihg No. 18 at 45; Filing No. 22 at g
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Finally, the VA argues that the Court lacks jurisdiction over Count Il bedaes€ucker Act28
U.S.C. 88 13461491, vests exclusive jurisdiction ovbe claim in the Court of Federal Claims.

[Filing No. 32 at 4-9 The Court addresses each argument in turn.

A. Count |
Count | alleges negligence against only the VA. The VA argues that the Gould stay
or dismiss Count | for failure to join Dr. Sundaram, the supervising surgeon of Mr. Welsiidows

operation? [Filing No. 31 at 32; Filing No. 32 at 89.] Specifically, the VA argues that in the

event it is found liable for any of Mr. Wesolowski’s asserted injuries, the juhbeirequired to
apportion a share of the fault to Dr. Sundaraniling No. 32] The VA states that Mr.
Wesolowski’'s complaint against Dr. Sundaram is presently pending laefoedical review panel

[Filing No. 32 at 89; Filing No. 181 (proposedcomplaint filed with the Department of

Insurance] The VAasks the Court to either dismiss the claim or stay it untiitbé@ical review

panelproceedings concludeFifing No. 32 at §

In response, Mr. Wesolowski maintains that Dr. Sundaram is not a required panty unde
Rule12(b)(7) and Rule 19, but states that he would not object to a stay pending the conclusion of

the medical review pangroceedings. Hiling No. 36 at 2-3

In reply, the VA reiterates its request for dismissal or a stay, notihd/thadVesolowski

would not object to a stay of his negligence claiflirjg No. 37 at 4

The VA’s Motion to Dismiss orStay is based upofederal Ruleof Civil Procedure

12(b)(7) which provides for dismissal where a party fails to join a required party aedafi

2The VA also argues that the Court should dismiss Mr. Wesolowski’s claim fageegg insofar

as Mr. Wesolowski seeks damages from the VA for Dr. Sundaram’s actions. But Mr.
Wesolowski’'s Complaint does not evince such a clgsmeFiling No. 1], and Mr. Wesolowski,

in response to the VA’s Motion, confirmed that he is in fact not making such g gfaimgy No.

36 at 3. This portion of the VA’s Motion is therefoBENIED ASMOOT.
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Rule 19(a)(1).UnderRule 19(a)(1), a nonparty may beequiredpartywhere the court could not
“accord complete relief among existing parties” without the joinder of the ngnparunder
certain circumstances, where the nonparty “claims an interest relatingstaojbetof the action.”
Fed. R. Civ. P. 19(a)(1)If a nonparty is a required party under Rule 19(a)(1) but cannot be joined,
the Court then proceeds to the migictor test set out iRule 19(b) to decidevhetherdismissal
is required oif the case may proceed without the nonparty. “The purpose of Ridedl permit
joinder of all materially interested parties to a single lawsuit so as to proteestetéparties and
avad waste of judiciatesources.Askew v. Sheriff of Cook Cty., Ilh68 F.3d 632, 634 (7th Cir.
2009)(internal quotation omitted). Theeféndant bears thieurdenof demonstratinghat the
plaintiff has failed to join a required parggeDecatur Ventures, LLC v. Stapleton Ventures, Inc.
2006 WL 3305122, at *5 (S.D. Ind. 200@nd federal courts must carefully scrutinize motions to
dismiss undeRule 12(b)(7pecause [d]ismissal . . . is not the preferred outcome under the
Rules,”Askew 568 F.3d at 634

The Court agrees with Mr. Wesolowski that Dr. Sundaram is not a required party unde
Rule 19. Indiana comparative fault lawpermits juries to apportion fault attributable to
nonparties, even where the nonparties have not been joinedesslare. E.g, Witte v. Mundy
ex rel. Mundy 820 N.W.2d 128, 133 (Ind. 200€iting Ind. Code § 346-2-89); see, e.g.Zigler
v. United State954 F.2d 430, 433 (7th Cir. 199@pplyingstatelaw negligence fault schene
FTCA cas¢ Given that the VA could assert Dr. Sundaram’s negligence as an affgrdafense
even if he were not joinethe VA has noestablishedhow it would beundulyprejudiced by not
having Dr. Sundaram joined as a party to this action. The Court therefore declinesiss dism

Count | under Rule 12(b)(7).
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However given that Mr. Wesolowski does not object to a stay pending the conclusion of
Dr. Sundaram’smedical review panel proceedingge Courtconcludesthat atemporary
administrative closure of this matteray serve the interests of judicial efficiency. The medical
reviewpanel may provide valuable insight into Mr. Wesolowski’'s treatment and, afteedinge
have ended, Mr. Wesolowski may wish to invoke this Court’s supplemental jurisdictionlteres
his claims against Dr. Sundaram and the VA in a single lawsuit. AccordinglZourGRANTS
IN PART the VA’s Motion to Dismiss and/or StajFiling No. 31, to the extenthat the Court
will request the assigned Magistrate Judge to confer with the parties rggardmossible
administrative closuref Mr. Wesolowski’s negligence claim pending the conclusion of Dr.
Sundaram’s proceedings before the Department of Insurance.

B. Count Il Against IlU Health & TUSM

IU Health andlUSM (collectively, “IlU Defendants”) seek to dismiss Mr. Wesolowski’s
third party beneficiarybreach of contractlaim for failure to state a claim and for lack of
jurisdiction® Specifically, the IU Defendantarguethat dismissal is requigk becauseMr.
Wesolowski failed to submit his complaint for review by the medical review gare to
following suit and failed to file suit before the statute of limitations ran on his clgiriing No.
18 at 4-5]

In responseyir. Wesolowski concedes that he did not submit his complaint to the medical
review panel prior to filing suit and that he filed his Complaint in this Court out$ittes statute

of limitations governingndianamedical malpractice claimg.Filing No. 23 Filing No. 26 at 2

3] Mr. Wesolowski maintains however, that the IU Defendants’ arguments hinge upon

3 ISM joined in IU Health’s motion to dismiss and initial briefiljng No. 22 at ] Except as
indicated below, the Couainalyzes the IU Defendants’ arguments together.



https://ecf.insd.uscourts.gov/doc1/07315991111
https://ecf.insd.uscourts.gov/doc1/07315902647?page=4
https://ecf.insd.uscourts.gov/doc1/07315902647?page=4
https://ecf.insd.uscourts.gov/doc1/07315927005
https://ecf.insd.uscourts.gov/doc1/07315946840?page=2
https://ecf.insd.uscourts.gov/doc1/07315946840?page=2
https://ecf.insd.uscourts.gov/doc1/07315925043?page=1

application of Indiana law, while the Affiliation Agreement betw#dJSM and the VA requires

application of federal law[Filing No. 23 Filing No. 26 at 23.] Mr. Wesolowski asserthat he

properly exhausted his administrative remedies and timely filed his Comptaliet iederal law.

[Filing No. 23 at 2-3Filing No. 26 at 2-3

In reply, the 1U Defendants reiterate their arguments and argue that federaldamalo

apply to Mr. Wesolowski’'s breach of contract clainiilipg No. 24 Filing No. 27] 1U Health

also points out that it is not a party to the Affiliation Agreement betwd8&M and the VA and
that the contract between 1U Health and the VA has no choice of law claudengdiederal law.
[Filing No. 24]

A complaint ordinarily does not need to “anticipatérmative defenses,” such as failure
to exhaust administrative remedies and failure to comply with statutes of limitdtloiied States
v. Lewis 411 F.3d 838, 842 (7th Cir. 2005However, where, as here, the plaintiff pleads facts
demonstrating that the complaint was not filed within the applicable statute of limitations
dismissal under Rule 12(b)(6) may be approprigseeid. Additionally, the Court may take
judicial notice of public recordshen considering a motion to dismiss, such as Mr. Wesolowski’'s
proposed complaint filed with the Indiana State Department of Insurancedmaiganel review.
SeeGeinosky v. City of Chi765 F.3d 743, 745 n.1 (7th Cir. 201@btingthat the court may take

judicial notice of pblic records); Filing No. 181 (Mr. Wesolowski’'s complaint submitted for

medical panel review)]; Indiana Patient’s Compensation Fund,
https://www.indianapcf.com/Public/index.aspx (publicly egsible database of claims submitted
for medical panel review)ln any event, M Wesolowski agrees with the IU Defendants as to all
facts relevant to the issue of Indiana’s medical panel review requirement anaitigedf the

statute of limitations. Ae IU Defendants’ Mtions to Dismiss thus turn solely on issues of law.
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As Mr. Wesolowskirecognizeswhether his Complaint survives the IU Defendants’
Motionsto Dismissturns on whethemidiana or federal law applies. If Indiana law applies, the
untimeliness of Mr. Wesolowski’'s Complaint athefailure to present it to a medical reviganel
require dismissal. On the other hand, the IU Defendants make no argument thaatigauks
berequired if federal law applieShe ordinary rule is that even where the United States is a party
to a contractstate law applies except in instances “where a uniform national rule is necessary to
further the interests of the Federal Governmehtiree v. DeKalb Cnty433 U.S. 25, 29 (1977)
Where interpretation of parts of a contract determines the rights of privaés pidae Court should
apply state law to those provisions astibuld apply federal lawonly to “questions directly
involving the rights and duties of the Federal Governrheldt at 31

Here, Mr. Wesolowski makes no argument that the issue of whether Mr. Welgatovgs
follow the state medical review process and statute of limitations directly isvibleerights and
duties of the federal governmenénd nor could he Whether state law provides these
requirements only impacts whether Mr. Wesolowski can sue the U Defendams. nib impéac
on his clains against the VA.Thus, state law (here, Indiana law, as Mr. Wesolowski does not
suggest that any othstate’slaw shouldapply) governs Mr. Wesolowski’s thiiarty beneficiary
claims against the IU Defendants unless Mr. Wesolowski can point to anotisgiobagiplication
of federal law.

The sole argument Mr. Wesolowski makes for application of federal ldatisis lawsuit
has raised a conflict of laws and tktae Affiliation Agreementequires application of federal law
where a conflict between state and federal law exfstset forthabove in Part 11.Bthe Affiliation
Agreement provides:

Nothing in this agreement is intended to be contrary to state or federal laws.
In the event of conflict between the terms of this agrextiened any applicable state
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or federal law, that state or federal law will supersede the terms of thEnagnt.
In the event of conflict between state and federal law, federal law will govern

When providing professional services covered by this agreement, protection
of properly appointed faculty members (except those providing services under a
contract with VA) and properly appointed trainees of the affiliated institsifimm
personal liability while at a VA health care facility will be that whistprovided
under the Federal Employees Liability Reform and Tort Compensation Act 28
U.S.C. [8] 2679 (bJd). The liability, if any, of the United States for injury or loss
of property, or personal injury or death shall be governed exclusively by the
provisions of the Federal Tort Claims Act.

[Filing No. 12 at 4]

Mr. Wesolowski has failed to establish that any conflict exists among the Affiliatio
Agreement, federal law, and stagavl* For one, Mr. Wesolowski’'s argument on this point is
skeletal. In its entirety, Mr. Wesolowski argues: “It is preciselydlicb between state and federal

law which has been raised by [IU Health] through its Motion to Dismigsling) No. 23 at 1-9

Mr. Wesolowski has waivethis argument by failing to provide any meaningful legal analysis.
See, e.gEstate of Moreland v. DieteB95 F.3d 747, 759 (7th Cir. 2005)

Mr. Wesolowski’s argument also fails on its meritstwithstanding the issue of waiver.
The Court analyzes this issue while being mindful that “[b]efore entanglinbitseessy issues
of conflict of laws a court ought to satisfy itself that there actually idferehce between the
relevant sources ddéw. Barron v. Ford Motor Co. of Can. Ltd65 F.2d 195, 197 (7th Cir. 1992)
(citing Int’l Adm’rs, Inc. v. Life Ins. C0.753 F.2d 1373, 1376 n.4 (7th Cir. 1985)n this case,

the possible sources of law include the Affiliation Agreement, Indiana law, amaliféle.

4 Even if Mr. Wesolowski had established that such a conflict exists, the Adfiliagreement,

by its own terms, applies only to ISM and the VA, andtadit Health. Thus, Indiana law would
govern Mr. Wesolowski’s claim against IU Health and dismissal of his claim against IU Health
would still be required.
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By its own terms, the Affiliation Agreement only discusses the liability“@foperly
appointed faculty members,” “properly appointed trainees,” and the Unitexs Sfaling No. 1-
2 at 4] Nowhere does it purport &dter the malpractice liabilitgf any other entity, including the
IU Defendants. Moreovethe Affiliation Agreement expressly states thpt]othing in this

agreement is intended to be contrary to state or federal Iffaigtig No. 1-2 at 4] TheAffiliation

Agreementprovidesthat “state or federal law will supersede the terms of this agreémbete

it conflicts with such law.[Filing No. 1-2 at 4] Only a conflictbetween state and federal law

wouldtrigger the‘federal law will govern”provisionof the Affiliation Agreement [Filing No. 1-
2 at 4]

The Indiana Medical Malpractice Act_(“Malpractice Agtind. Code 88§ 34.8-0.51 to-

18-2, imposes two procedural requirements that are relevant to this caseh€&ikéalpractice Act
requires a plaintiff to preseiatproposedmalpracticecomplant to a medical review panel and
receive an opinion from the panel prior to filing suitd. § 3418-84. Second, a malpractice
claim, in contract or tort, is subject to a twear statute of limitationsld. § 3418-7-1. As
explained above, Mr. Wesolowski concedes that he has not complied with either of these
requirements.

Mr. Wesolowskicursorily suggestthat hesestate lawprovisionsmay conflict with two
federal statutegshe Federal Employees Liability Reform and Tort Compensation2&ct).S.C.

§ 2679(b)(1) and the Federal Tort Claims Aal. § 2675 Section 2679(b)immunizes federal

> While Mr. Wesolowski’s thireparty beneficiary claim sounds in contract and not todiana
Code section 34.8-2-18provides that the term “malpractice,” as used in the Malpractice Act,
“means atort or breach of contract based on health care or professional dJeavivesd provided,

or that should have been provided, by a health care provider, to a patiehtCode § 3418-2-

18. Thus, the procedural constraints discussed herein apply to Mr. Wesolowski’'s cdatnmast ¢
against the IU Defendants.
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employees acting within the scope of their employment from an action foigdarttaough the
device of substituting the United States as the party defendant, so longsast iisenot for a
constitutional violation . . . ."Panther Brands, LLC v. Indy Racing League, |.B€7 F.3d 586,
59091 (7th Cir. 2016)citing 28 U.S.C. 82679(b)(2), (d). Under the terms of the Affiliation
Agreement, the “properly appointed faculty members” and “properly apporatedds” olUSM

are entitled to the protections of § 2679(b)(1). Rather than sue such persons, a plainsiffemus
the United States because “[a]ny other civil action . . . for money damagesinst tgaemployee
... Is precluded.”28 U.S.C.8§ 2679(b)(1) Section 2675 provides that a plaintiff cannot sue the
United States without first “present[ing] the claim to the appropriate Fedgnat @ and receiving

a denial of the claimld. § 2675(a)

Section 2679(b)(1) explains thatplaintiff cannot sue federal employees in negligence.
Section 267%stablishes an administrative exhaustion requirement that must be fudéfiec
suing the United States in tort. Neither provisgaysanythingabout how or whether Mr.
Wesolowski may sue the IU Defendants or any other pexrsiole from the United States and its
employees Thus,they donot conflict with the Malpractice Act Accordingly, the Affiliation
Agreemens conflict of law provision is not implicated, and federal law does not apply. Rather,
Indiana law, including the Malpractice Act andm&dical panel reviewequirement and state
of limitations, applies. As Mr. Wesolowski concedes that he failed to complythatinedical
review requirement and the statute of limitations, the Court GBANT the IU Defendants’
Motions.

One final point warrant@dditionaldiscussion. If, as the IU Defendants suggest, the
medical review requirememterejurisdictional, the Court would be required to address it before

the statute of limitations issue and dismiss Mr. Wesolowski’'s Complaint withepuidpre. To
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supportthe position that the requirement is jurisdictiorthle 1U Defendants cite td.D. v. BHC
Meadows Hospital, Incan Indiana Court of Appeals decision which observed: “Essentiadly

Act grants subject matter jurisdiction over medical malpractice actions first to theahregiiew
panel, and then to the trial cotirt884 N.E.2d 849, 853 (Ind. Ct. App. 2008But more reent
Indiana Court of Appeals and Indiana Supreme Court opinions have held to the contrary,
concluding that “exhaustion of administrative remedies is not a question of subjiet ma
jurisdiction but one of procedural errorEllis v. State 58 N.E.3d 937, 940 (Ind. Ct. App. 2016)
(collecting caseskee, e.g.First Am. Title Ins. Co. v. Robertsol® N.E. 3d 757, 760 (Ind. 2014)
(“[E] xhaustion of administrative remedies undstate administrative procedures act] is a
procedural error and does not implicate the trial court’s subject matteigtiosd), amended in

part on other grounds27 N.E.3d 768 (2015)Walczak v. Labor Workist. Wayne LLC 983
N.E.2d 1146, 1153 (Ind. 201@oting that prior opinion discussing administrative exhaustion in
terms of subject matter jurisdiction “was not really about jurisdiction at all, but akbaustion};

see alsdillstate Ins. Co. v. Menard’s In@285 F.3d 630, 637 (7th Cir. 200@oting that federal
courts applying state law should deviate from the opinions of intermediateiate where there

are “persuasive indications that the highest taidrthe state would decide the case differently
from the decision of the intermediate appellate courtfidiana thus subscribes tfee Seventh
Circuit’s positionthat “failure to exhaust administrative remedies does not deprive a court of
jurisdiction.”® Charlie F. by Neil F. v. Bd. of Educ. of Skokie Sch. Dist988.3d 989, 991 (7th

Cir. 1996) abrogated in part on other grounds Byy v. Napoleon Cmty. S¢hL37 S. Ct. 743

(2017)

6 Given this result, the Court need not determinetiver a state’s rulen whether exhaustion is
jurisdictional constitutes a procedural or substantive rule unddtrtbeloctrine. SeeErie R.R.
Co. v. Tompkins304 U.S. 64 (1938)
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The Courtthereforeclarifies thatdismissalof Count Il of Mr. Wesolowski’'s Complaing
required for failure to state a claim and not for lack of subject matter jurisdittibiie dismissal
for failure to exhaust administrative remedieast be without prejudice to allow the possibility
for future exhaustiorsee, e.g.Greene v. Mees@&75 F.2d 639, 643 (7th Cir. 198%) dismissal
for failure to comply with the statute of limitations is a decision on the mefif®.g, Blinn v.
Law Firm of Johnson, Beaman, Brach, Beal and White,, 948 N.E.2d 814, 820 (Ind. Ct. App.
2011) (noting that dismissal after statute of limitations has constitutes“dismissal with
prejudice” (internal quotations omitted)). Thus, Count Il against the IU Defendargs be
dismissed with prejudice.

C. Count Il Against the VA

Finally, the VA seeks dismissal of Mr. Wesolowski’s thparty beneficiarglaim against
it, arguing thathe Court of Federal Claims has exclusive jurisdiction over Mr. Wesolowski’s sui

under the Tucker Act8 U.S.C. 8§88 1346(a)(21491(a)(1) [Filing No. 37 at 46.] Specifically,

the VA argues tha8 1491(a)(1) vests excdve jurisdiction in the Court of Federal Claims for

claims in excess of $10,000 based upon contracts with the United Sklies, No. 37 at 4-9

In response, Mr. Wesolowski argues that the Tucker Act does not apply becaugé-is thi

party beneficiary claim sounds in tort instead of contrieting No. 36 at 3 Mr. Wesolowski

argues that filing his tort and contract claims against the VA in separate acoohs be

“judicially inefficient.” [Filing No. 36 at J

In reply, the VA reiterates that Count Il seeks damages for failuerply wth a

contractual obligation and therefore sounds in contract instead offtortg No. 37 at 23.] The

VA argues that Mr. Wesolowski cannot get around the Tucker Act’s jurisditfooesion by

attempting to recast his contract claim as a tort clgfiing No. 37 at 2-3
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A plaintiff is the“absolute master of whfgource ofjjurisdiction he will appedab.” Healy
v. Sea GulSpecialty Cq.237 U.S. 479, 480 (1915Here, Mr. Wesolowski invokes the Court’s

jurisdiction pursuant t@8 U.S.C. § 1402[Filing No. 1 at ], which in turn réerences the

restrictions on jurisdiction set forth in the Tucker A28 U.S.C.§ 1346(a) The TuckerAct
provides that bothistrict courtsand the Court of Federal Claims have original jurisdiction for
civil actions, “not exceeding $10,000 in amount, founded . . . upon any express or implied contract
with the United States. . in cases not sounding in tort28 U.S.C. § 134(a)(2) Where the
amount in controversy exceeds the $10,000 thresholgever,jurisdiction lies only with the

Court of Federal ClaimsUnited States v. BormegS§68 U.S. 6, 10 n.2 (201,5ee28 U.S.C.88
1346(a)(2)1491(a)(1)

Though the Seventh Circuit appears not to have directly addressed the question, courts
throughout the country have uniformheld thatactionsfor “an alleged failure to perform
contractual obligationsundertaking” and for which liability “depends wholly upon the
government’s alleged promise” fall within the purview of the Tucker A¢annenbaum v.
Environdyn Eng’rs, In¢.609 F. Supp. 931, 932 (N.D. Ill. 1985This is the case regardless of
whether the failure to perform contractual obligations has tort underpironimgsether the action
itself would be characterized as a tort under state @&, e.g.Union Pac. R.RCo. v. United
States ex rel. U.S. Army Corp afdgs, 591 F.3d 1311 (10th Cir. 201(@xplaining that state&aw
tort of negligent performance of a contract was subject to Tucker Act bedairserequired
analysis of government’s performance of contractual dutiés)chardv. St. Paul Fire & Marine
Ins. Co, 341 F.3d 351, 3589 (5th Cir. 1965fholding that breach of fiduciary duty claim, despite
tort characteristics, fell under Tucker Act because claim alleged that defendeshtdgerform

“responsibilities with respect to the execution of [a] contract”).
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In this caseMr. Wesolowski does not dispute that his lawsuit seeks over $1ar@Dthat
his claim would be subject to the exclusive jurisdiction of the Court of Federal<Jfat is based
in contract Thus, the sole point of contention is whetllker Wesolowski’s claim is based upon
tort or contract. Mr. Wesolowski alleges in his Compl#iat“the VA failed to fulfill their duties
under the [c]ontracts, including the duties to provide effective and comprehenaiveetne by
properly trained and certified physicians, as well akifaito provide proper and adequate
supervision, or otherwise to ensure appropriate professional surgical coveradied No. 1 at
4-5] Resolving tis claim will require determinigmthe scope of the VA’s contractual obligations
to the IU Defendants and whether the VA’s conduct breached those obligatiwtordingly,
Mr. Wesolowski's claim sounds in contract and is therefore subject to the Tuckendhthea
exclusive jurisdictiorof the Court of Federal ClaimsT'he Court therefor6&6RANTS the VA's
Motion to Dismiss Count I1.

V.
CONCLUSION

For the foregoing reasons, the C@BRANT S IU Health’s Motion to DismisgFiling No.
17], GRANTS IUSM’s Motion to Dismiss [Filing No. 27, and GRANTS IN PART and
DENIESIN PART the VA's Motion to Dismiss and/or StajFiling No. 31. Specifically, the
Court
e DENIESIN PART the VA’'s Motion to the extent it asks the Court to dismiss

Count | for failure to join Dr. Sundaram,

" The lone case to which Mr. Wesolowski citssnt v. United Stated23 Fed. Cl. 614, 6167
(2015) is not to the camary. InKant, the Court of Federal Claims determined (in one paragraph)
that it lacked jurisdiction over thgo seplaintiff's fraud and conversion claims. Neither of those
causes of actiorequire consideration of the government’s contractual duties to any other person.
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e DISMISSES WITH PREJUDICE Count Il for breach of contractual duty o
third-partybeneficiary against IU Health and IUSEhd
e DISMISSES WITHOUT PREJUDICE Count Il against the VA for lack of
subject matter jurisdiction
Mr. Wesolowski’s negligence claim against the VA in Count | of his Complaint sallee
remainingclaimin thiscase The Magistrate Judge is requested to hold a status conference with
the remaining partie® discusghe possibility ofadministrativéy closing this cas@ending the
conclusion of Dr. Sundaram’s medical review panel proceedamgs whether partial final

judgment against IU Health and IUSM should issue.

Date: 8/28/2017 Qwﬁw\w m

/Hon. Jane M’agém%—Stinson, Chief Judge
'United States District Court
Southern District of Indiana

Distribution via ECF only to all counsel of record.
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