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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
GEORGE KING,
Petitioner,

No. 1:17ev-01348JRSDML

KATHY GRIFFIN,

N N N N N N N N N

Respondent.

Order Denying Petition for Writ of Habeas Cor pus
and Denying a Certificate of Appealability

PetitionerGeorge Kings serving a 5§earsentence for hisG2Marion County, Indiana,
convictionof two counts of attempted murdéte brings this petition for a writ of habeas corpus
pursuant to 28 U.S.C.Z54. For the reasons that follow, Ming’s petition for a writ of habeas
corpus idenied. In addition, the Court finds that a certificate of appealability shouldsaoei

Factual and Procedural Background

District court review of a habeas petition presumes all factual findhthe state court to
be correct, absent clear and convincing evidence to the conteag28 U.S.C. § 2254(e)(1);
Daniels v. Knight476 F.3d 426, 434 (7th Cir. 2007). On direct appeal, the Indiana Court of
Appeals summarized thielevant fact®f the case

King andKay King (“Kay”) arebrother andister. Their father, GeorgeKing

(“George”), was a multimillionaire. In 1999, Kay worked for George’s
investmentompany, and hgaveKay powerof attorneyKing lived with George
at his residencean Indianapolis. Kay andKing hada strainedrelationshipand
oftenquarreledverwhowouldcontrol George’snultimillion-dollarestateafter
his death.
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In the summenpf 2000, KayandKing clashed.King yelled,“I'm going to kill

you.” DanaMiller, George’snursingaid, witnessedpart of the fight. Miller

heard KayaskKing, “Are you going toshoot me?” Miller saw Kingnod his
head affirmativelyandrespond;Yeah.”

In October2001 Kay sawKing removemail from hermailbox. During the same
timeframe,one of Kay'sneighborssawKing’s car stopat Kay’'s mailbox on
numerousoccasions.Later,Kay learnedhatchangeof-addres®rdershadbeen
executedwith the postoffice that changedhe deliveryof her investmenand
trustaccountgo George’s addresswhereKing lived.

Onthe eveningf Novemberl4, 2001 Kay's fifteenyearold son,C.K. drove
her car homefrom his confirmationclass. C.K. pulled into their garageand
turnedoff thecar. As C.K. andKay sattalking, aman wearinga skimaskand
trenchcoatappearedn the passengesideof the car. He hadhis right hand
coveredwith afastfood sack. Themanremovedhesackandfired arevolverat
Kay andC.K. throughthe passengewindow. C.K.wasshottwice, in his neck
and shoulder. Kay was shotfive times; she sustainednjuries to her face,
shoulder,and hand.C.K. restartedhe carandbackedout of the garage. The
assailanpursued¢hemand continuetb fire atKay andC.K. asthey droveaway.
Kay’s neighborsreportedseeinga thin manwith a staturesimilar to King's,
wearingdarkclothingandrunningawayfrom Kay’'s garagehatnight.

C.K. sought hel@t anearbyfire station. Firefightersadministeredmedicalaid to
Kay and C.K. beforethey weretransportedo the hospital. When firefighters
guestionedKay andC.K. asto theidentity of their attackertheyboth identified
King astheassailantMarion CountySheriff's DeputyBradleyBeatonnterviewed
C.K. atthefire station. C.K. told DeputyBeatonthat King hadshothim andhis
mother. C.K. saidthat he recognizeKing asthe assailanbecausef his eyes,
mouth, and build. Later at the hospital, Marion County Sheriff's Department
Detective JohiMaloneyinterviewedKay andC.K. separatelybothidentifiedKing
astheattacker.

King v. State799 N.E.2d 42, 45 (Ind. Ct. App. 2008ee alsalkt. 13-6.
Mr. King waschargedvith two countsof attemptednurderaggravatetatteryasaClassB
felony, batteryas a Class C felony, and carrying a handgunwithout alicenseas a ClassA

misdemeanor. The caseproceededo a jury trial on August 19-222002, andthe jury found



Mr. King guilty on all charges On November20, 2002 the trial court sentencedVr. King to
concurrentermsof 50yearsfor theattemptednurderconvictionsandvacatedall otherconvictions
basedn doublejeopardyprinciples Dkt. 13 1.

Mr. King appealedo thelndiana Courbf AppealsHe raised several claims, includitigat
the evidencewasinsufficientto supporthis convictions becausiéay’s andC.K.’s identifications
were dubious He alsoclaimed thatis right to crossexaminationanddue processvereviolated
whenthetrial courtallowed Kay’'s recordedstatement to bpresentedo thejury despitehaving
been takemfterKay supposedlyinderwent hypnosis.

On November24, 2003 the IndianaCourt of Appealsaffirmed Mr. King’s convictions
King, 799 N.E. 2&t42.Mr. King petitionedheIndianaSupremeCourtto assumegurisdictionover
his caseandraisedthe sameclaimshehadraisedo thelndianaCourtof Appeals Dkts. 137, 13 8.
OnFebruary4, 2004 the IndianaSupremeCourtdeniedtransfer Dkt. 139. Mr. King thenfiled a
petitionfor awrit of certiorariin theUnited StatesSupremeCourt Dkt. 13-10.OnOctober6, 2004,

thewrit wasdenied Dkt. 1311.

OnSeptembeR9, 2005Mr. King filed apetitionfor postconvictionreliefin the trial court
(“PCR court”), whichwas dismissed by the PGQRurt due to Mr. King’s refusal to be transported
for hearing The petitionwas reinstated by the Indiana Supreme Court on August 22, RROS8.
13 19.

An evidentiaryhearingwas held in the trial couon October21, 2014PCRApp. Vol. 1l 18-

19)1 On April 12,2016, thePCRcourtissuedfindings of fact andconclusionof law denying

! The Court will refer to the trial transcript as Trial Tr. and the PQfeagix on appeal as PCR
App. throughout thi©rder.



relief (PCRApp.Vol. 1l 20, 43-71). Mr. King appealedo the IndianaCourtof Appealsclaiming
thattrial andappellatecounselwvereineffective Dkts. 1321, 1322, & 13-23.0nJanuaryl?, 2017,
the IndianaCourt of Appealsissuedits decision affirming the PCRcourt’s denialof relief. Dkt.
13-25. Mr. King petitionedthe IndianaSupremeCourtto assumgurisdictionoverhis case Dkts.
13-25, 1326.0n April 20,2017, thelndianaSupremeCourtdeniedtransfer Dkt. 1327.
OnApril 25,2017,Mr. King filed this petition for a writ of habeas corpus
Applicable Law

A federal court may grant habeas relief only if the petitioner demadestthat he is in
custody “in violation of the Constitution or laws . . . of the United Stat@8 U.S.C. § 2254(a).
Mr. King’s petition is governed by the provisions of the Angirorism and Effective Death
Penalty Act of 1996 (“AEDPA”)see Lindh v. Murphys21 U.S. 320, 336 (1997).

The Supreme Court has descriltbd AEDPA as “a formidable barrier to federal habeas
relief for prisoners whose claims have been adjudicated in state courtasmiriphasized that
courts must not “lightly conclude that a State’s criminal justice systenex@erienced the
‘extreme malfunctin’ for which federal habeas relief is the remeduit v. Titlow 571 U.S. 12,
19-20(2013) (quotingHarrington v. Richter 562 U.S. 86, 102 (20113ge also Renico v. Lett
559 U.S. 766, 773 (2010) (“AEDPA . . . imposes a highly deferential standaddoating state
court rulings, and demands that state court decisions be given the betiefitlofibt.”) (internal
guotation marks, citations, and footnote omitted).

Where a claim has been adjudicated on the merits in state court, habeas aeis e
under the deferential AEDPA standard only if the state court’s detatiorinvas (1) “contrary to,

or involved an unreasonable application of, clearly established fdaletaas determined by the



Supreme Court of the United States,” or (2) “based on an unreasonablartgiemof the facts
in light of the evidence presented in the State court proceeding.” 28 U.S.C. § 288dQtlen
v. Pinholster563 U.S. 170, 181 (2011). Thus, “under AEDPA, federal courts do not independently
analyze the pdioner’s claims; federal courts are limited to reviewing the relevaig staurt
ruling on the claims.’Rever v. Acevedd90 F.3d 533, 536 (7th Cir. 2010). “A stateurt decision
involves an unreasonable application of this Court’s clearly estalligiecedents if the state court
applies this Court’s precedents to the facts in an objectively umaalsomannet Brown v.
Payton 544 U.S. 131, 141 (20p%internal citations omittedfUnder §2254(d)(2), a decision
involves an unreasonable determination of the facts if it rests upefinidicg that ignores the
clear and convincing weight die evidence.Goudy v. Basinge604 F.3d 394, 399100 (7th Cir.
2010) (citingWard v. Sterne334 F.3d 696, 7047th Cir. 2003)) see alscCorcoran v. Negl783
F.3d 676, 683 (7th Cir. 2015)*The habeas applicant has the burden of proof to show that the
application of federal law was unreasonableldrding v. Sternes380 F.3d 1034, 1043 (7th Cir.
2004) (citingWoodford v. Visciotti537 U.S. 19, 25 (2002)).
Discussion

Mr. King argues that, odirect appealhe Indiana @urt of Appealsunreasonably applied
Jackson v. Virginiad43 U.S. 307 (1979and unreasonably determined the facts. Because analysis
of the reasonableness of thiate court’s application dfacksorwill rest, at least in part, on the
facts of the case, the Court will first analyze the reasonablenessiotliftuea Court of Appeals’
determination of the facts.

|. Deter mination of Facts



“Under 8§ 2254(d)(2), a decision involves an unreasonadtiermhination of the facts if it
rests upon fact-finding that ignores the clear and convincing weight ef/itience."Goudy 604
F.3dat 399400 (7th Cir. 2010) (citingVard, 334 F.3d at 704 The IndianaCourt of Appeals
statement of the factss adduced at trial was recited at the beginning of this Order. Mr. King
specifically challenges the Indiana Court of Appeals’ determinatidhe facts appearing in the
discussion section of the opinion:

Immeditely after the shooting, Kay and C.K. identified King as the

assailant to firefighters who administered mediealo them. Tr. at 469, 480, 485

86. At the fire station, C.K. told Deputy Beaton that King had shot him and Kay.

Id. at 718. Later at the hospital, Kay and C.K. told Deputy Maloney that King was

the assailantd. at 732, 734. Kay and C.K. stated that King wore a ski mask and

trench coat during the shooting but that they recognized him because of his eyes,
frame, posture, and handd. at 226-28, 422-23. Kay and C.K. testified that King

shot them several times with a revolvit. at 21723, 414-16. In all of their

statements, Kay and C.K. unequivocally identified King as their assddarait

469, 480, 485, 732, 73216, 412. We decline King invitation to reweigh the

evidence and assess the credibility of witnesses. The identificatidence is

sufficient to support King convictions for attempted murder.
King, 799 N.E.2d at 46.

The relevant question is whethiis determination of the factsignored the clear and
convincing weight of the evidence. Mr. King argues that it does and, to suppaariention,
lists several discrepancies between Kay and C.K.’s initial stateraft@tghe shooting and their
statements at trial. The Court findsat these discrepancies, and the exclusion of fremthe
Indiana Court of Appeadlgendition of the facts, do not rendeathwurt’s determination of the
facts contrary to the clear and convincing weight of the evidence. In otheis,wahen

determining the facts of the case, the Indiana Court of Appesyshave ignored discrepancies

between what first responders reported Kay and C.K. said on the scene ithathist several



days following the shooting and what Kay and C.K. recalled at trial. But a lattenfian to these
discrepancies ieitherthe statement of facts or the appellate court’s discussion of thedtads
not equate with a lack of attention to the clear and convincing weight eYithence.

Mr. King provides several examples of purported discrepancies. For exampkeinlyl
argueghatInvestigator Maloney testified that Kay tdiim the shooter wore gloves, whizK.
told him the shooter did not wear gloves. Tr. Trans. 798, 734. And yet at trial, botm&&yla
testified that they remembm the shootés thin and hairy handsd. at228, 423.

As another example, Mr. King argues that “C.K. initially told podice that the shooter
wore sneakers but at trial admitted he never actually saw the shooter’s feeB,pk 8.

Mr. King also asserts that Kay's identificatisms unreliable becauskay initially said
she thought imightbe her brother.” Dkt. 27. 38 (emphasis in original). But to support this
assertion, Mr. King points to the trial testimony of firefighter Landnil&y whose testimony on
this point was contradictory. Mr. Landry recalled stating at his depoditiat Kay had said “I
think it might have been my brother,” Tr. Trans. 46@, but he also testified that Kay
unhesitatingly identified her brother as the shoatert 472-473.

Although thelndiana @urt of Appealscharacterized the witnesses’ identification of Mr.
King as “unequivocal,King, 799 N.E.2dat 46, a social worker’s notes recorded that, the day after
the shooting, C.K. stated that he could not be sure who shot him but he thoughhiswele.
Dkt. 27-9. Whenasked about the social worker’s notes at trial, C.K. testified that hedidaall
his conversation with hebkt. 439.

Minor inconsistencies across eyewitness statenmth as these highlighted by Mr. King,

are normal and doot render the statements unrealiaBlee, e.gAskew v. City of Chicagd40



F.3d 894, 89697 (7th Cir. 2006) (identifications were reliable despite radio dispatch nmegorti
that witnesses said perpetrator had a gun, while statements from these@gtitdbe scene were
that he had a knife).

The AEDPA does not require the state court to include every factual discyepgplored
at trial when it determines the facts of the case. Insteadeteeminatiorof facts must not ignore
the clear and anvincing weight of the evidenc&eeGoudy 604 F.3dat 399-400 (itations
omitted. Here, the two eyewitnesses both identified Mr. King as the shootertivbg were first
guestioned by firefighters, when they were questioned by police in betiiecitient and trigl
and finally at the jury trial

Perhaps it would have been beitethe Indiana Court of Appealbadnot characterized
the identifications as “unequivocal,” but it is not this Court’s jolamalyze whethethe state
appellde court’s determination of the facigs ideal See Wood v. Allen, 558 U.S. 290, 301
(2010) (“[A] state-court factual determination is not unreasonable merely because the
federal habeas court would have reached a different conclusion in the first instance.”).

This Court’'s review is limited to analyzing whether the stapgpellate court’s
determination of the facts was unreasondiflewitness who initially expresses doubt about being
able to identify a suspect but then later telidice she recognizes a familiar face need not be
considered mistaken or dishongédtlart v. Mannina 798 F.3d 578, 591 (7th Cir. 2015nd
failing to highlightpotential discrepancies its determination of the facts does not render the state
court’s deermination of the facts unreasonable.

There is no evidence that either C.K. or Kay ever identified any othemnpestbe shooter.

Although details of their statements may have changed over time, ors/éirgtuesponders may



have written down statements by C.K. and Kay that C.K. and Kay later denieddyefiusimply
failed to recall, the clear and convincing weight of the evidenbaibbth C.K. and Kay idified
Mr. King as the shooter. They did stespite the fact that the shooter wore a mbaked on their
familiarity with him as a brother and uncle who lived nearby and intetadgth them often. The
state court’s determinan of the facts was reasonable and Mr. Kivag not showithat he is
entitled to relief on this claim.

Mr. King alsoargues that Kay was exposed to hypnosis while in the hospital befoge bei
guestioned by police and that this hypnosis renders her identificati®dr. King unreliable.
Mr. King notes that he is not challenging the formal admissibility of Kaytemstants Dkt. 36,
p.11. Instead, he argues that the reference to hypnosis in Kay's medicdkrecget another
factor that undercuts the reliability of her identification of Mr. Kilaly At trial, Mr. King objected
to Kay's identification on the basis of theedical record referencing hypnosis, but after
guestioning Kay outside the presence of the jury and determining that tlenceféo hypnosis
referred to breathing and relaxation techniques Kay had been shown in the hdsmitddlood
clots were making difficult to breathe the trial court overruled his objection. Tr. Trans. 260-65.
Although the record is relatively undeveloped on this point, it does not support a findirthe
reference to hypnosis in the medical records, eithetsomwn or in ombination with the other
factors raised by Mr. King, rendered Kay’s identification inadmissibldgher state court’s
determination of the facts unreasonable.

Finally, Mr. King’s reliance on social science research on eyewitidessgification of
familiar subjects does not alter this outcome. Mr. King argues that “[s]cientfidaligned

research studies have consistently shown that prior familiarity camsadly affect the reliability



of an eyewitness identification in nuanced, complex, and often cminteve ways.” Dkt. 36,
p. 182 But the same article quoted by Mr. King also states that “[a]s a genetai,itia accuracy
of facial recognition and identification increases as a function oflifaity,” and “[tjo a
degree...increased interaction timdoes seem to produce marginally more accurate
identifications.” Colemargt al, at 53.

The main study discussed in the article involves the comparison ohsiatiho interacted
with their perpetrator for 360 seconds to those who interacted with tpenpetrator for 4.2
minutes. Those with increased exposure to the perpetrator wereiketydd identify someone,
often the wrong person, than those whose interaction with the perpetestoery brief. None of
the test subjects were familiar with thperpetrators before the tested incident. Such situations are
a far cry from those where the perpetrator is someone the victim has know@arferor even their
entire lifetime. The article acknowledges that poor lighting, which Inaay been an issuetims
case, and the partial concealing of the subject’s face, which was an issuechered ithe rate of
correct identification of known subjects by 18%. at 54. Although significant, this does not
render the state court’s determination of the fasteasonable.

II. Application of Relevant Precedent

Mr. King argues that thindiana @urt of Appealsunreasonably applieBupremeCourt

precedentwhen it determined that the evidence against Mr. King, including the eyewitness

identifications by Kay and C.K., were sufficigntsustain Mr. King’s convictian

2 Quoting James E. Coleman Jr., Theresa A. Newman, Neil Vidmar, and BliZateder, “Don’t
| Know You? The Effect of Prior Acquatance/Familiarity on Witness ldentificationThe
Champion(April 12, 2012),36-APR Champion 52



The Supreme Court provided the standard for sufficiency of the evidimees in habeas
petitions inJackson v. Virginia443 U.S. 307 (1979). In that case, the Court explained that
“evidence is sufficiat to support a conviction ifafter viewing the evidence in the light most
favorable to the prosecutioanyrational trier of fact could have found teesential elements of
the crimebeyond a reasonable doubt.” 443 U.S. at 319 (emphasis added). “[H]abeas reviews of
Jacksorclaims are subject to two levels of judicial deference creating a highirisgrttie state
appellate court determines whether any rational trier of fact could have tbanevidence
sufficient; second, a federal court may only overturn the appedtaurt’'s finding of sufficient
evidence if it was objectively unreasonabl8dxon v. Lashbrooi873 F.3d 982, 9888 (7th Cir.
2017).“Federal review of these claims . . . turns on whether the state couvidgxt fair process
and engaged in reasoned, gdaiih decisionmaking when apphg Jacksors ‘no rational trier of
fact’ test.” Gomez v. Aceved®06 F.3d 192, 199 (7th Cir. 1999).

Mr. King bases his sufficiency of the evidence claim on his contentiok#yadind C.K.’s
identificatiors of Mr. King as the shootavere not reliable because their statements regarding the
appearance of the shooter evolved over time, becoming more detailedandamgruousand
because there is evidence Kay was responsive to hypnosis in pitalh@$e significance of these
factors vasdiscussed iithe previous section in relation to the reasonableness of the state court’s
determination of the facts.

In addressing this challenge to the sufficiency of the evidence, the IndianaCAppeals
stated:

Our standard of review when considering the sigficy of evidence is well settled.

We will not reweigh the evidence or consider the credibility of wittes9nly the
evidence most favorable to the verdict together with all reasonable icdsrérat



can be drawn therefrom will be considered. If a reasonable trier of fact coald hav
found the defendant guilty based on the probative evidence and reasonable
inferences drawn therefrom, then a conviction will be affirmed.

King, 799 N.E.2d at 46. Applying this standard to Mr. King’s claim, the court held:
Immediately after the shooting, Kay and C.K. identified King as thelast#b
firefighters who administered medicatl to them. Tr. at 469, 480, 48%6. At the
fire station, C.K. told Deputy Beaton that King had shot him and Kawt 718.
Later at he hospital, Kay and C.K. told Deputy Maloney that King was the
assailantld. at 732, 734. Kay and C.K. stated that King wore a ski mask and trench
coat during the shooting but that they recognized him because of his ayes, fr
posture, and handkl. at 226-28, 422-23. Kay and C.K. testified that King shot
them several times with a revolvéd. at 217423, 414-16. In all of their statements,
Kay and C.K. unequivocally identified King as their assaillhtat 469, 480, 485,
732,734,216, 412. We decline Kisgnvitation to reweigh the evidence and assess

the credibility of witnesses. The identification evidence is gefficto support
King’'s convictions for attempted murder.

The Indiana Court of Appeals accurately stated#wksorstandardMr. King argues that
thecourt’'sapplication ofJacksorwas unreasonableecause no reasonable trier of femild have
found Mr. King guilty based on the eyewitness testimony of Kay and C.K.

The Courthas already determined that theiana Court oAppeals’determination of the
facts was reasonable. In applying the standathaksonto the facts of the case, the state court
first declined to reweigh the evidence or assess witness credibilityhébe that the identification
evidencewas sufficient to support Mr. King’s convictions. Although the statertcdoes not
elaborate on its reasoning for holding that the identifications wereisuatf and therefore a
reasonable trier of fact could find Mr. King guilty, AEDPA does not regaitengthy analysis,
merely one that reasonably applies federal #®e Dassey v. Dittma877 F.3d 297, 314 (7th Cir.

2017) (en banc).



Here, the witnesses saw the shooter at close range. Although he womaalskiovering
his face, it is not unreasonable to conclude that a sibling and nephew could idhentifelative
while he wore a ski mask. Mr. Kirdescribes several discrepancies between Kay and C.K.’s initial
descriptions of the shooter and their descriptions at trial, as sestas length in the prior section
of this Order These inconsistencies over time do not render the witness identifscation
inadmissibleSeeAskew440 F3d at 89697.Nor do they render the identification so dubious that
the state court’application ofJacksorwasunreasonable.

The petitioner’'s reliance omPiaskowski v. Bett 256 F.3d 687 (7th Cir. 2001), is
unpersuasive. In that caddr. Piaskowskiwas convicted of conspiring to murder a coworker. The
only evidence against him wék) testimony that he was at the scene of the initial assault of the
victim, and(2) testimonyfrom another trial witness th#te witness hearthat”everybody at the
scene assaulted the victifd. at 689690. The court questioned the reliability of the first withess
who learned of Mr. Piaskowski’'s presence at the scene thiuaghversation wh one of the
known perpetratora/ho, according to the witness, had drunk 40 beers when he relayed the story
That, combined with discrepancies in his statement and his later temanfaome of it, including
that the perpetrator had named Mr. Piaskowski as being present, led the SeénernthoGtate
that the testimony of this witness alone would have been ioguffito convict Mr. Piaskowski.

Id. at 692.

Ultimately, he Seventh Circuiacceptedhat the testimony placed the defendant at the
sceneof the assault, but held that such testimoogmbined with the other testimony that
“evenpody” had assaulted the victirdid not constitute proof beyond a reasonable doubt that the

defendant had participated in the incident either directly or through a cnspi. at 693.



The eyewitness identifications of the shooter in this case ategiisthable from the
evidence inPiaskowski Certainly a perpetrator in a mask is more difficult to identify. But
reasonable triers of fact coufohd a maskederpetrator guilty based solely on the eyewitness
identifications of two of the perpetrator’s close relatjvegen if there are discrepancies in the
details of those identifications

The Indiana Court of Appeals’ analysis, although bideimonstrates #t it “engaged in
reasoned, goethith decisioamaking” when applying thdacksorstandard to Mr. King’s claim.
First, it set forth the state analog to frazksorstandardGomez 106 F.3d at 199t then set forth
evidence from the record that in itew was sufficient to establish Mr. King’s identiynamely,
that both Kay and C.K. identified Mr. King as the shooter immediately &i¢eshooting and at
trial. Becausdhe state court reasonably applied daeksorstandard, Mr. Kinggannot show that
he is entitled to relief on this claim.

Conclusion

This Court has carefully reviewed the state record in light ofd¥rg’s claims and has
given such consideration to those claims as the limited scope of its reviewabeas corpus
proceeding permits. Having applied the appropriate standard of review, and fensidgced the
pleadings and the record, Mr. King'’s petition for writ of habeas corputhedenied.

Judgment consistent with tH@rdershall now issue.

Certificate of Appealability

“A state prisoner whose petition for a writ of habeas corpus is depiaddueral district

court does not enjoy an absolute right to appeal. Federal law requires thedt lobtain a

[certificate of appealability (COA)] from a circuit justicejadge.A COA may issuéonly if the



applicant has made a substantial showing of the denial of a constitutgital Buck v. Davis
___US.__ ,137S.Ct. 759, 773-74 (20(titations omitted)

“At the COA stage, the only question is whetkige applicanhas shown thajurists of
reason could disagree with the district court’s resolution of histitotional claims or that jurists
could conclude the issues presented are adequate to deserve encouragewegeddyrthet”

Id. (citing Miller—El v. Codrell, 537 U.S. 322, 336 (2003)).

Applying these standards, and pursuant to Federal Rule of Appellate iteo22¢b), Rule
11(a) of the Rules Governing Section 2254 Proceedings in the United Stadtet O@urts, and
28 U.S.C. § 2253(c), the Court finds that reasonable jurists would not find &tadidé whether
the petition states a valid claim of the denial of a constitutionatf’ raglfdebatable whether [this
Court] was correct in its procedural rulinglack v. McDaniel529 U.S. 473, 484 (200@nd that
the issues presented are not of such novelty as to deserve furtherded&teurt therefore denies

a certificate of appealability.

I'T1SSO ORDERED.

Date: 1/17/2019 M ﬁ\;wm%

JAMES R. SWEENEY 1L J DGE
United States District Court
Southern District of Indiana
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