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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
JEFFREY C. BALLHEIMER, )
)
Plaintiff, )
)
) No. 1:17cv-01393SEB-DLP
)
RYAN BATTS #525, )
MATTHEW BURKS #562, )
BLAYNE ROOT #524, )
TOWN OF WHITESTOWN, INDIANA )
acting through its Metropolitan Police Dept. )
and its Chief of Police, )
DENNIS R. ANDERSON Chief of Police, in)
his official capacity, )
)
Defendants. )
ORDER
Plaintiff Jeffrey Ballheimer (“Ballheimer’hassued Defendants thieown of
Whitestown, Indiana (“the Town”); Ryan Batts, Matthew Burks, and Blayne Root, three
officers of the Town’s police department (together, “the Officers”); and Dennis
Anderson, chief of the Town'’s police department, for violations of the Fourth and
Fourteenth Amendments to the Constitution under 42 U.S.C. § 1983 as well-¢sstate
torts and state constitutional violations.
The matter is now before the Court on the parties’ emossons for summary
judgment.For the reasons detailed below, eemy Plaintiff's Motion for Summary

Judgment andenyin part and grant in part Defendant’s Motion for Summary

Judgment.

Dockets.Justia.com


https://dockets.justia.com/docket/indiana/insdce/1:2017cv01393/73539/
https://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2017cv01393/73539/107/
https://dockets.justia.com/

Background

l. Facts

The following facts are not genuinely disputed unless so noted. On the evening of
July 7, 2016, the Officers were dispatched to respond to a report of an unconscious
person in the parking lot of a local gas station and truck stop near the intetstite
passes by outside the Town. At the gas station, the Officers found Ballheimer asleep in
the driver’s seat of his car. The car was proppdskedin adesignategbarking spot and
was not obstructing traffic. The engine was running but not in gear. Ballheimer had an
open laptop computer on hegd an extinguished cigarette butt and cold cigarette ashes
were visible; the driver’s side window was partly open.

After a few unsuccessful attemptsrouse BallheimeiOfficer King eventually
awakenedim, who responded at first with angry, vulgar language before composing
himself. Medics called by the Officeasrived soon thereaftat the scene. Ballheinisr
eyes were observed to be bloodshot and glassy, his speech was slurredpehied
“confused and lethargic,” Compl. | 8, though just how confused and lethargic is disputed.
Ballheimer said that he had been on his way home and pulled over at the gas station
because he felt very tired.

Root checked Ballheimer’s pulse and asked him whether he had any medical
problems, whiclBallheimer denied having he medicsionetheless examined
Ballheimer in their ambulanseBecauseéBallheimer did not wish to be examined or
treated by the medics, Bggned a medical release form as soon as the medics permitted

him to do so. Ballheimer then exited the ambulance. The Officers observed Ballheimer



staggering as he walkdéathfrom his car to the ambulance and back agsomnsteady
was heon his feet. These observations prompted themmmoediately pull him aside and
to conduct field sobriety testing.

Officer Burks reportediyrad nevepreviouslyperformed an impaired driver
investigation om field sobriety testOfficer Burks nonetheless was able to determine that
Ballheimer hadailed the horizontal gaze nystagmus test, the smalitturn test, and the
one-leggedstand test. Ballheimer wadsobreathalyzed but #itest detected no alcohol
on his breath. The Officers have testified that they smelled neither alcohol nor marijuana
on or around Ballheimer. Thougpfficer Batts was certifiedo perform “druy
recognition expert” tests, he did not perform such acie®allheimer.

The Officers advised Ballheimer of Indiana’s impheghsent lawThough the
precisewords included in thaadvisement argot in the record, the following example
based on the same statutas proffered agypical:

| have probable cause to believe that you have operated a vehicle while

intoxicated. | must now offer you the opportunity to submit to a chemical test and

inform you that your refusal to submit to a chemical test will result in a suspension
of your driving privileges for one year. Will you now take a chemical test?
Abney v. State811 N.E.2d 415, 423 (Ind. Ct. App. 2004). See Ind. Code3F & &1
through 2 Eventually OfficerdBatts and Burks transported Ballheimer in their police car
to a nearby hospital fassistance in performing tikeemical testing.
At the hospital, Ballheimer refused to consent to blood and urine screens until he

was reminded that refusal would result indhiser’s license being suspended.

Ballheimer thersigned a consent form and a hospital technician drew his bAoadne



samplewas requested, andist undisputed that he refused to provide a sanvgleether
that failureto congnt waghe result of Ballheimer'sefusalto submit, as the Officers
say, or of his inability to produce a specimen, as he $gkheimer initially consented
to be catheterized but revoked that consdrgnthe procedure was explained to him.
There followed a substantipériodof time during whiclBallheimer “attempted”
to provide a urine sample. As noted, the parties disphéther those attempts wezach
asham or the result ofgenuinephysical inability to produce a samplBallheimer
eventuallycollapsed irthe hospital bathroom and became unresponsive to Batts’s
demands for a “yes or no” answer to the question of whether he would consent to be
catheterized. Batts and Burkfied Ballheimer irto a chair. When he failed to stand up
from his seated position in the chatwhetherbecause he was unable to do so or refused
to do se—he was informed thdte was under arrestiashandcuffed, andlacedin a
wheelchair. Batts wheeled Ballheimer back outside to the police car in which they had
arrived. In Defendants’ wordsUpon arriving at [Burks’s] police car, [Ballheimer] did
not get into the car as instructed, so [Batts] struck [Ballheimer] in his right thigh with his
right knee and [Ballheimer] fell into the seat . . . .” Defs.” Br. Supp. 8.
According to Ballheimer,
| remember the officer coming around and sitting in the car and looking at me and
saying, now we're going to charge you with resisting arrest, so you can’t bond out
until Monday. And then he shot me the most, like, messed up smile I've ever seen
in my life. And, like, at that point, | was legitimately, like, terrified. Sethat’s
when | tried to get out of the situation by telling theihsomehow got translated

into my needing medical help.

Ballheimer Dep. (Dkt. 30 Ex. 4)10:15-24.



In the meantimeQfficer Burks hadoegun draftinga search warrant application to
secure a coudrder compeing production of Ballheimer’s urine. Among other things,
Officer Burks'’s affidavit in support of the application stated that Ballheimer “had refused
[to take a chemical test] by not responding.” Dkt. 33 EX. 2, at 2. Ballheimer contends that
this wasalie, sinceOfficer Burkshimself hadobserved Ballheimeronsent to a blood
draw and repeatedly attempt to provide a urine sample. The affidavit fatéted that
Burks was requesting “a search warrant to be issued to obtain and remove blood or other
body fluid sample(s)” from Ballheimer, omitting the fact that the Officers had already
obtained a blood sampleom him. Id. Ballheimer maintainghat thisomissionwas
intentional and misleadin@fficer Batts read and apprové&fficer Burks’sfalse and
misleadingaffidavit before it was filed. The warranias issuedby the courtwithin an
hour following its submission and authorizbe dficers “to obtain and remove blood or
other body fluid sample(s)” from Ballheimer and “to use reasonable force to obtain such
sample(s).” Dkt. 33 Ex. 1, at 1.

Batts drove Ballheimdrack to the hospital wheRallheimer was administered
fluids intravenously for dehydration, and perhaps receameedication as well, causing
him to feel“substantially better.” Ballheimer Dep. (Dkt. 30 Ex. 5) 123:12. Ballheimer
was then allowed onast chance” to urinateoluntarily, though he did notd. at 127:4.

After | couldn’t pee, they gave me a few minutes, and then they pretty much said,

okay, well, you need to get cathetered now because you have to. And so instead of

just arguing with them, | just complied, and | got up on the table, so they wouldn’t
force me because they've proven that they were going to do whatever they want.

They’re going to get it however they want to. And that's when the nurse told me to

pull down my pants, and then she grabbed my penis and started pushing it in, and
it was the worst pain | have ever felt in my life. And she keeps yelling at me, you



can't move. It's kind of hard not to move when I'm feeling like I'm going to vomit
the whole time.

Id. at 128:4-17.

Following the successful extraction of tinene, Ballheimer was transported to the
county jail, where he wound upmainingfor two weeks. The chemical tests revealed the
presence of amphetamines, methamphetamine, benzodiazepines, and MDMA in
Ballheimer’'s system. Ballheimer later admittechaving takermethamphetamine and
Xanax on July 6, 2016, the day before his arresthedenied taking any drggpn July
7, 2016. Following hiswo weeksof detention, Ballheimer was released on bond to a
rehabilitation facility, where he remained for the ensidimg months.

Ballheimer’s driver’s license was suspended for one year by the Indiana Bureau of
Motor Vehicles but that suspensiaappearsto have been vacatsdmetime thereafter
On September 27, 2017, on a petition for judicial review, the statejadgd (the same
judge who hadssuedthe warrant on July 7, 2016)ledthat “probable cause did not
exist to believe [Ballheimer] had operated his vehicle in an impaired condition [on July 7,
2016,] and there was no authority to offer [Ballheimer] implied consent.” Dkt. 33 Ex. 4,
at 5. The State of Indiana public records reveal that the pending criminal charges for
operating a vehicle while intoxicated, operating a vehicle with a controlled substance or
its metabolite in the body, public intoxication, and resisting law enforcement were
dismissed shortly after the judge entered his rulfege alsdkt. 33 Ex. 6, at 1 (order of
dismissal). No conviction resulted from this arrest and no atiainal charges were

preferredn connection with the July 7, 201&cident.



. Procedural Background
Ballheimer filed this lawsuit against the officers and the Town on M2927.
On May 2, 2018, the parties filed cras®tions for summary judgment. Defendants
soughtjudgment on Ballheimer’sl@ims in theirentirety; Ballheimer’'s motionasight
judgmentonly with regard tdiability on Defendants’ claim&Ve previouslygranted in
part and denied in part Defendants’ motion, and denied Ballheimer’s, igheing

following findings:

e Both motions were denied without prejudice to refiling for failure to present a

decidable issue as to the following: the lawfulness of Defendsiigire or

seizures anthe Town’s alleged/onell liability. We invited renewed motions on

these issues “provided they are supported with cogent, coherent briefs iaddress

the points raised” in our ruling.

e Both motions were denied wiprejudice to refiling because of the presenca of

genuine dispute of material fact as to igsie ofwhethe Defendants deliberately

or recklessly provided the court igsg the warrant with false, material

information?

1 Although we denied with prejudice both parties’ motions on this issue, the Officetbeless
ask us to review this decision in light of recent Seventh Circuit precedenyiolatifiat “the

materiality of omitted facts, unlike the materiality of fat¢éatements, is properly part of the
gualifiedimmunity analysis.’'Rainsberger vBenner, 913 F.3d 640, 654 (7th Cir. 2019). But
Ballheimer contends th#tte Offices in applying for the warrant, did not simply ortiie fact
that Ballheimer hagreviously submitted a blood sampleeyfalsely informedhe court that
Ballheimerhadrefusedto submit to chemical tests. This disputed isshiereforejs not merely
anomission it is also a misrepresentation.



e Defendants’ motion was granted with respect to Plaintiff's Fourth Amendment
false arrest claim, Fourteenth Amendmeatm, and all statéate claims.

The parties accepted our invitation to retiieir motions. On July 17, 2019,
Defendants filed their supplemahimotion for summary judgmen®laintiff filed his
crossmotion on September 5, 2019. Defendants seek summary judgment on all
remaining claims against thetaintiff seels summary judgment only drability.

To recap Plaintiff hasthreeremaining Fourth Amendment clain(4) his
allegedly unlawful detention in the gas station parking(B)tthefalse justification for
the search of his bodily fluids, and {Be excessivenanner in which that search was
conductedyiz. byforced catharation. Alsopending isPlaintiff’'s Monell claim against
the Town For the first time, Plaintiftlsochallenges the probable cadsehis being
placedin custodyafterhe failed the field sobriety tests.

Analysis
l. Standard of Review

Summary judgment is appropriate where there are no genuine disputes of material
fact and the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a);
Celotex Corp. v. Catretd77 U.S. 317, 3223 (1986). A court must grant a motion for
summary judgment if it appears that no reasonable trier of fact could find in favor of the
nonmovant on the basis of the designated admissible evidemderson v. Liberty
Lobby, Inc, 477 U.S. 242, 2448 (1986). We neither weigh the evidence nor evaluate

the credibility of witnessesq. at 255, but view the facts and the reasonable inferences



flowing from them in the light most favorable to the nonmovittConnell v. McKillip
573 F. Supp. 2d 1090, 1097 (S.D. Ind. 2008).

Courts often confront cross motions for summary judgment because Rules 56(a)
and (b) of the Federal Rules of Civil Procedure allow both plaintiffs and defendants to
move for such relief. In such situations, courts must consider each party’s motion
individually to determine if that party has satisfied the summary judgment staKdétd.

v. Ass’n. of Trial Lawyers of Aml83 F.R.D. 475 (D. Md. 1998). Here, the Court has
considered the parties’ respective memoranda and the exhibits attached thereto and has
construed all facts and drawn all reasonable inferences therefrom in the light most
favorable to the respective nonmovaviatsushita475 U.S. at 574.

We note at the outset that, regrettakiig partiesrenewed motions $ier from
some of thesame deficiencieastheir earlier attempts to secitsemmary judgment. We
previously critiqué the parties for “treat[ing] their briefs in opposition to summary
judgment in favor of thetherparty largely identically to their briefa support of
summary judgment in their own favor,” rather trgatisfyingthe relevant smmary
judgment burdens imposed on them as movants. [Dkt. 78, At @qrious points in their
renewed motions, both sidesntinue tagnore their respective burdemss we
previously admonishetthe parties, the court entitled to require “strict compliance”
with Rule 56’s summary judgmergquirementsThat said, we have been able to tolerate

theseprocedural shortcomings our way to fashioning the decisions that follow.



[I.  Discussion
A. Section 1983

Title 42 U.S.C. 8§ 1983 imposes liability on “[e]very person” who “subjects, or
causes to be subjected” another to the deprivation of federal rights under color of state
law.

DefendantChief of Police Anderson is suéérein his official capacity, which
“represents ‘only another way of pleading an action against an entity of which an officer
Is an agent™in this case, the TowmcConnell v. McKillip 573 F. Supp. 2d 1090,

1097 (S.D. Ind. 2008) (McKinney, J.) (quotifgonell v. Dep’t of Soc. Sery#36 U.S.
658, 690 n.55 (1978)). Accordingly, we treat Ballheimer’s claims against Anderson as
beingagainst the Town.

We begin our analysis with Ballheimer’s claims against the Officers betre
proceed taddressis claims against Anderson and the Town.

B. Fourth Amendment Claims Against the Officers

The Fourth Amendment protects “[t]he right of the people to be secure in their
persons . . . and effects, against unreasonable searches and seizures|[.]” U.S. Const.
amend. IV. The touchstone of the Fourth Amendment is reasonableness under all the
circumstancesBrigham City v. Stuaytc47 U.S. 398, 403 (2006), limned by balancing
the public and private interests at stake in a given state intrusion into personal privacy.
United States v. Hensle469 U.S. 221, 228 (1985).

In analyzing Fourth Amendment seizures, pelideen interactionsre divided

into three typesUnited States v. Johnso®10 F.2d 1506, 1508 (7th Cir. 1990) (citing



United States v. Blaglk75 F.2d 129, 133 (7th Cir. 19828pplying this framework,
progressively deeper intrusions ir@aitizen’s privacy interestequire progressively
weightier justificationsSee id Consensual encounters over which police exercise no
control and which are therefore not Fourth Amendment seizuresragjaiie no
particularized suspicioto justify tham. Id. Investigatory stops, oFerry stops, which are
limited to brief, nonintrusive detentions, require reasonable suspicion of criminality
supported by specific, articulable fadts. Full arrestssubjectinganarrestee to a litany of
intrusions,see Utah v. Streiffl36 S. Ct. 2056, 2070 (2016) (Sotomayor, J., dissenting),
require probable cause to believe the person is committing or has committed a crime.
Johnson 910 F.2d at 1508.

It is critical, therefore, taindertakea careful anéccuratgoreliminary
characterization of each polic#izen encountem order to define the quantum of
suspicion necessary to justitye police conduct engaged in at any giveament.United
States v. Veg&2 F.3d 507, 515 (7th Cir. 1995). Nonseizures may, of coupss, into
seizuressee Abbott v. Sangamon Coymnt95 F.3d 706, 7120 (7th Cir. 2013), and
Terry stops may ripen into arrestee Matz v. Klotka7r69 F.3d 517, 5245 (7th Cir.
2014), so long as the seizure is supported by a sufficient quantum of suspicion. To test
the sufficiency of suspicion, we must viéthie facts and circumstances within [a police

LR A1

officer’s] knowledge” “at the moment the decision [to seize] was made,” disregarding
later acquired informatiorQian v. Kautz168 F.3d 949, 95%4 (7th Cir. 1999). Itis
similarly important to determine the timeline of events during which a particular

encounter occurs and to which the appropriate characterization attaches.



Determinations of probable cause and reasonable suspicion noaneaiixed
guestions of fact and law, but when the facts are undisputed, the ultimate resolution of
whether probable cause or reasonable suspicion ekisteines question of law
United States v. Carlis|é14 F.3d 750, 754, 2010 WL 3155876 (7th Cir. 2010).

1. DefendantsDetention of Ballheimer in the Gas Station Parking Lot

Ballheimer does not argue that any Fourth Amendment violatiens committed
by the Officerduring the time period in which they werenducting the “welfare
check,” up to and including Ballheimer’s exit from the ambutanklis first Fourth
Amendment clan is that the Officer’'s lacked the necesssngpicion to detain hirand
conduct the field sobriety tessbnce the medics permitted him to ledkiegas station
parking lot

The parties agree that this detention constitut&édrey stop for purposes afur
determining the “quantum of suspicion” necessary for the police action. For the Officers’
actions tahave beemawful under the Fourth Amendment, they must have had reasonable
suspicionsupported by specific and articulable fatist Ballheimer wasngaging in
someunlawful activity.Matz, 769 F.3dat 522.“[A]lthough reasonable suspicion is a less
demanding standard than probable cause, such a stop requires at least a minimal level of
objective justification and the officer must be able to articulate more than an inchoate and
unparticularized suspicion or hunch of criminal activitgl”(internal quotations
omitted. Ultimately, the reasonable suspicion determination is based on “commonsense
judgments and inferences about human behaviited States v. Macljr813 Fed.

Appx. 886, 889, 2009 WL 605944,*& (7th Cir. 2009). When making a reasonable



suspicion determination, we muestaminethe totality of the circumstancddnited States
v. Arvizy 534 U.S. 266, 273 (2002)

ForBallheimer to prevaibnthis claim, he muststablisithat the Officers had “no
objective justification for the stoprherely“unparticularized suspicion3eeMatz v.
Klotka, 769 F.3dat522 For the Officers to prevaithey musthave hadspecific and
articulable facts” suppartg their reasonable belief that Ballheimer operated his vehicle
while intoxicated. There is an abundancemelevant case lawo guide the court in
making this determination, but surprisinghgither party cites torg controlling
authority or analogous caselaeylonda fewcitations articulatindpoilerplate principles
Defendars, in fact,cite tono legal authoritiesBallheimer citecaseghat areplainly
distinguishable.

Neverthelesshaving conducted our own careful review of applicable casenlaw
light of the parties’ contentions, we conclutiat, based on the totality of the

circumstances, thevidence establishes that Bfficers reasonably suspectetht

2 See Mordacq v. Stat85 N.E.2d 2ZInd. Ct. App. 1992) (holding that there was insufficient
evidence to prove beyond a reasonable doubt that defendant was operating her vehicle while
intoxicated merely because she was found passed in the parked, running vehicle). @ontrary t
Ballheimer’'sargumenttheMordacqcourt didnothold that “merely sitting asleep in a properly
parked vehicle with the engine running is not evidence of impaired operation.” Instead, it

that this evidence alone was not sufficient to “prove a violatwdmhpaired operation.

Ballheimer’s invocation o€lark v. State611 N.E.2d 181 (Ind. Ct. App. 1993) is similarly
problematic. An appellate court holding that there were insufficient fastsstain a conviction
does not transmuiato an aticulationof the reasomable suspicion standard. Ballheimer also
misappliedndiana Code §-30-62, which requires chemical tests to be administered within
three hours of a suspect’s allegedly impaired operation of the vehicle. Balllugiegenot

explain how this statute iglevant to our determination of whether reasonable suspicion existed
at the time of th&erry stop.



Ballheimer had operated his vehicle while under the influence of an illegal substance
Accordingly, they did not commit a Fourth Amendment violatiordbtaining
Ballheimer for the purposes obnductingan investigatory stop.

The undisputed facts adduced here establish that Ballheimdouvals
unconscious sitting the driver’s sidef hisvehicle while the enginevas running; that
Ballheimer told the Officerafter they managed to rouse hinat he was “on his way
home” and hadtopped at the truck stop because he “was really tifdee Officers
notedthat Ballheimer’s eyes were glassy and bloodshot;hisagpeech was slurrgthat
he responded to their inquiries in the negative when asked if he had any underlying
medical conditions; and thBallheimer stumbleavhen attempting to walk. These
specific,articulable factsvere noted by the Officers at the time they detained Ballheimer.
Considered as a whole, thsyfficiently establistanobjective justification for their belief
that Ballheimer may have been operating his vehicle while under the influence of a

controlled subsnce?

3Ind. Code. § 8B0-52 provides that operation of a vehicle while intoxicated is a criminal
offense. “Intoxication” may be caused by either alcohol or a controlled substanceodied.8C
9-13-286. Indiana Code Section18-2-118 defines an operator of a vehicle as “a person, other
than a chauffeur or a public passenger chauffeur, who: (1) drives or is in actual ptorsical

of a motor vehicle upon a highway; or (2) is exercising control over or steering a motoe vehicl
being towed by a motor vehicle.”

4 See Minett v. Overwachte&2020 WL 224342 (W.D. Wis. Jan. 15, 2026fficers articulated
specific facts from which a reasonable officer could irtiat &in individual had operated a
vehicle while intoxicated where the individual was found sitting near a parked vehtabalha

he appeared to be associated with and smelled of alcohol, had slurred speech and trouble
keeping his balangeUnited States v. Lee, 2018 WL 10075973 (W.D. Wis. Jan. 17, 2018)
(officers had reasonable suspicion that individual was under the influence of acantai
controlled substance when he was found asleep and not easily awakened in a parked, running car
with a dnild in the backseatBee als@mith v. Ball State Univ2001 WL 1339006, at *4 (S.D.

Ind. Oct. 29, 2001)aff'd, 295 F.3d 763, 2002 WL 1456715 (7th Cir. 2002) (officers need not



Accordingly, wehold that theOfficers had reasonable suspicion to detain

Ballheimerat the car to conduct a brief investigatory stopthe field sobriety tests.
2. Ballheimer’s Arrest

Ballheimer’s failedthe fieldsobriety testsprompting Officers Batts and Burks
transport himn their poliee car to a nearby hospital to permit chemical testmige
performed. Havas subsequentfprmally arrestedAs we ruled in ourprior summary
judgment orderthe Officers are entitled to qualified immunity for Ballheimer’s
allegations that they lacked probabkuseo arrestim.® Ballheimemow claims
however, thaprior to his formal arresthe officers placed him in police custody without
possessinghe requisite quantum of suspicidrhe parties appear to agréeatby placing
Ballheimer in police custody and transporting him to the hospital, the investigatory stop
was no longer brief oramintrusive,and had ripenethto an arrest requiring probable
causeSee Matz769at 524—25 Abbott v. Sangamon Counf05 F.3d 706, 7120 (7th Cir.
2013) “Probable cause exists if at the time of the arrest, the facts and circumstances
within theofficer’'s knowledgeare sufficient to warrant a prudent person, or one of

reasonable caution, in believing, in the circumstances shown, that the suspect has

detect the odor of alcohol or locate paraphernalia to have reasonable suspicion that individua
may have been drunk or on drugs)

5> Ballheimer does not challenge the promptness or intrusiveness of this investigatonpistop,
does he challenge the administration of the breathalgzer

® Our previous summary judgment rulingdressedualified immunityfor the Officersfor their
seizure of Ballheimer following his failed sobriety tests. Because thee@f have not asserted

this defense, howeveaind because the parties’ first round of briefing did not specifically address
whether the Officers unlawfully seized Ballheimer when they transportecdtftime hospital, we

will now addresthe partiestheorieson this question.



committed, is committing, or is about to commit an offénBamos v. City of Chicago
716 F.3d 1013, 1018 (7th Cir. 201@)ternal quotations omitted

The Officersmaintain ttat Ballheimer’s failed sobriety tests provided them with
probable cause to arrdsim, andthat if probable cause did not exist, they are entitled to
gualified immunity We need not determine whether the Officers pembable cause to
arrest Ballheimer in order to conclude thatethey are shield by qualified immunityn
this context, qualified immunity protects officers who have “arguable probable cause” to
arrest. In other words, it shields those offiogh® reasonably but mistakenly believe
probable cause existe@utierrez v. Kermon/22 F.3d 1003, 1008, 2013 WL 3481359
(7th Cir. 2013)*“An arrest without probable cause is a violation of a constitutragtal,
whereas an arrest without arguable probable cause is a violation of a clearly established
constitutional right).

Ballheimer’s failedsobriety tests heightened tBdficers’ reasonable suspicien
thereby creatingrguable probable causbey say Arguable probable causists when
“a reasonable police officer in the same circumstances as the officer in qeesiin
have reasonably believed that probable cause existed in light eéstadilished law.”
Humphrey v. Staszak48 F. 3d 718, 725 (7th Cir. 1998). According to the Oficar
the time they seizeBallheimer there was no lawlearly establishing that officer armed
with reasonable suspicidhat a suspect has operated a vehicle while under the influence
of an illegal substance, do not have probable cause to tiaesuspect if htails the
field sobriety tests. Accordinglyhe Officers argue, they are entitled to the protections of

qualified immunity



Oncethis defense has been raised by the Officeledbmed®Ballheimer’s burden
to overcomat. Betker v. Gome£92 F.3d 854, 860 (7th Cir. 2011) our prior
discussion oBallheimer’s claim that the Officers did not have probable cause to arrest
him at the hospital, weoncludedhat theOfficers were entitled to qualified immunity
but that determination was basedBadlheime’s failure to carrythis burdenWe ruled
tha Ballheimer had simply had “nothing at all to say on qualified immunity for the
Fourth Amendment false arrest clainBased orour currenteview of Ballheimer’s
renewed briefs, though he attempts a response to this defensanchade that hbas
nothing of valueto say with regard tqualified immunity on hig~ourth Amendment false
arrest claimHe has provided nothingeyond the mere recitation of boilerplgwnciples
regardingqualified immunity standasiwithout any explanation as to hdthose
principles apply to his case. From therestaes that h&ncorporates herein his
foregoing arguments on the lack of reasonable suspicion and probablg ozjpsating
that itis “clearly establishédthat police officers are barred from conducting field
sobriety tests or from taking individuals into custody “when they have no knowledge of
whether [theyhad operated a vehicle within the past three hours.” Such shallow
advocacy does not carry the daysatisfy Plaintiff's legal burden.

In an effort to salvage his claim, Ballheimer agaiisapplies the holding of
Mordacqv. State 585 N.E.2D 22 (Ind. Ct. App. 1992 here, the court held that the

statehad not proven beyond a reasonable doubtabaminal defendant had operated a

" Ballheimer’s invocation oNichols v. State783 N.E.2d 1210, 1212 (Ind. Ct. App. 2008} a
Clark v. State611 N.E.2d 181 (Ind. Ct. App. 1993)Isfor the same reason.



vehicle while intoxicated wheith offeredlittle to noevidence thashehad driven her
vehicle within three hours @he chemical testing that revealed a high level of alcamol
her system. Whether tlagresting offices had probable cause to arrest the defendant
(who was discovered passed antl reeking of alcohah the driver’s side of her running
vehicle)was not disputed iMordacqg This holding which focused orthe burden of
proof in a criminal proceedingoes not impose goolice officersan obligation to
determinewhen a suspect last operated a vehicle as a condition precedent of probable
cause tarrestthe person. Ballheimer’s continued reliance on this case does not serve to
strengthen his arguments. Probable cause plainly does not reaqumetual showirigof
criminal activity. United States v. Navary®0 F.3d 1245, 1253 (7th Cir. 1998y
ignoring this legal principle, Ballheimer has again failed to rebut the Officer’s qualified
immunity defense.

Thus, ve conclude that Ballheimer, havirgiled to sustairis burdenn
overcoming the Officer’s assertion of qualified immunity, entitles the Officers to the
protections of qualified immunity from Ballheimer’'s Fourth Amendment false arrest
claim against them

3. Plaintiff's Unlawful SearclClaim

Under the Fourth Amendment, warrantless searchgseargeunreasonable,
subject to a few well delineated exceptidNatz v. United State889 U.S. 347, 357
(1967). The warrant requirement applies with full force “‘where [surgical] intrusions into
the human body are concerned[\Vinston v. Lee470 U.S. 753, 761 (1985) (quoting

Schmerber v. California384 U.S. 757, 770 (1966)hcluding, more specificallyin



blood draws, where there is “a compelled physical intrusion beneath [a person’s] skin and
into his veins to obtain a sample of his blood for use as evidence in a criminal
investigation.”Missouri v. McNeely569 U.S. 141, 148 (2013 terms of legal
distinctions, there is no justifiable distinction betwaetompelled physical intrusion
beneath a person’s skamd the insertion of a catheiato theurethra to obtain a sample
of his urineas evidence foa criminal investigation.
In our pror summary judgment ruling, wiacludedseveral findingand
conclusionswith respect to th®fficer’s search:

e The “exigent circumstances” exception to warrant requirement was inapplicable,
and therefore the officers required a warrant forcéberization.

¢ |f the warrant was valid, the Officers did not act outside the scope of authorization
by taking Ballheimer’s urine in addition to his blood. We also noted that, had the
Officers raised a qualified immunity defense (they had not), nothing in the warrant
would haveso unambiguously excludehe possibility of taking both blood and
urine samples as to disentitle the Officers from relyinghamconstruction of their
own authorization.

e Based on the parties’ submission, we could not determine with sufficient
reliability whether the search warrant was supported by probable cause. Nor could
we determine whether the Officers unreasonably executed the waizattge
forced catherization.

We invited renewed motions @he issues of whether the warrant was based on

probable cause and whether the Officers unreasonably executed the warrant. Neither



party has elected to revisit the issue of probable cause, and thus our remaining inquiry
focuses on the reasonableness of the forced catherization. Because Ballheimer “assumes”
that probable cause existed for the warrant, so shdll We.thereforeturn toa

discussion ofvhether theOfficers wereunreasonalkl when theyexecuted the warrant.

The Officers assert that their actions to require that Ballheimer submit to the
catheterizatioperformed by the hospital nuraas reasonabl Alternatively, they argue
theyare shielded by the doctrine of qualified immunity. The constitutionality of invasive
medical procedures conducted under court order for the purposes of criminal
investigation ideterminedinder the Schmerbebalancing test.Winston 470 U.S. at
763.See, e.g.United States v. Husban#26 F.3d 626, 631 (7th Cir. 200@)ljiott, 686
F. Supp. 2d at 859. In ouripr summary judgment ruling, waadmonishedhe parties for
failing to cite toor applySchmerbeor Winstonin framingtheir arguments regardiribe
constitutionality of a forced dag¢terizationNow, only Ballheimeihas managed to
proffer ananalysis that includes a discussarall threeSchmerbefactors.The Officers

acknowledge the existence of ske¢actors, buincludeonly the third factor irtheir

8 Ballheimer states that the Court mandated that the parties presume, in thbewsnbmitted
renewed summary judgment motions, that the warrant was not falsely procured andeglasnba
probable cause. Ballheimkasmisinterpreteaur directivefrom theearlier ruling, wherein we
stated that the parties could submit additional briefing on the question of whether prahbable c
existed to obtain the warrant, although we barred further submissions with respkeettierthe
warrant was falsely procured. These are two distinct inquiries that Badlhbas improperly
continued taconflate. Moreover, we advised Ballheimer that “any future efforts [] to held t
Officers liae for conduct under a warrant issued without probable cause would have to
overcome the hurdle of showing that the warrant was so lacking in indicia of probabléocause
render official belief in its existence unreasonable.” Ballheimer has nowwagbpatunities to
apply the appropriate standard on this issue and has failed both times to do so. Accordingly, w
deem this argument waived for the purposes of this entry.



analysis Of greater concern, however, is the fact that they never resgtnd
Ballheimer’s arguments regarding these factors.

The Schmerbebalancing tesanalyzeghe reasonableness of a medical procedure
pursuant to the followinfactors (1) “the extent to which the procedure may threaten the
safety or health of the individual”; (2) “the extent of intrusion upon the indivslual
dignitary interests in personal privacy and bodily integrity”; and (3) “the community's
interest in fairly and accurately determining guilt or innocengesband 226 F.3d at
631 (uoting Winston470 U.S. at 763.). We address eatthesefactorsin turn below.

The firstSchmerbefactor, the extent to which the procedure may threaten the
safety or health of the individual, promptBdllheimer toproffer the report of his expert
witness,Dr. Steven Smithin arguing thatin inand-out catheterization should only be
performed “when the appropriate medical indicaifum doing so exist Additionally,
before a catheterization is performed, medical history should be obtained from the
individual, and the risk of potential complications of that procedure should be discussed
with the indvidual. Following the completion of the catteszation, a health care
providershould evaluate the individual for any immediate complicationsshadld
advise the individual about signs and symptoms of potentially delayed complications.

None of thes@rotections were undertaken in Ballheimer’'s case. He was not
examined by a doctor nor was his medical history taken. The risks of the procedure were
nevercommunicated tdim and no discussion followed the procedure advising him of
delayed complicationsHowever, Dr. Smith opines thiie insertion of a catheter is not

an unusal or particularly dangerous procedurmstwithstanding this fact, because



Ballheimer had already produced a blood sample, he argues that tltk force
catheterization unnecessarily threes his health. The Officers offer no reblittdghus
we find that this factor weighs in Ballheimer’s favor.

Nextwe consider the extent to whitte procedure represented iatrusion upon
Ballheimer’s dignitary interests. Ballheimer states that the loss of personal dignity
associated with “putting a catheter into a man’s penis and then into his bladder,” cannot
be justified “in the name of efficacy and locality” “when a blood draw is more accurate
and reliable."The Officers againlo not respondto these averments, presumably
conceding thatne’s dignitary interests are clearly intruded upon when his pants are
pulled down, exposing his genitalia, and he is then subject to the painful insertion of a
catheter into his penis. Wkusconclude that the use of the catheter constltate
significant invasion of Ballheimer’s personal privacy and bodily intedglyott v.

Sheriff of Rush Cty., Ind686 F. Supp. 2d 840, 859, 2010 WL 679065 (S.D. Ind. 2010)

Finally, we weigh “against these individuaterests ..the communitys interest
in fairly and accurately determining guilt or innocefid&inston 470 U.S. at 762The
Officers arguments center aime importance otheir being able to obtain urine samples
as part of their investigation and prosecutiomdividuals who are driving while
impaired. According to th®fficers, while blood testing is arifective toxicology tool to
confirm the presence of alcohol, urine tegtmore effi@ciouslyconfirms thepresence of
other substances in a person’s body. The ability to test urine thus serves the public’s
interest in ensuring that drivers impaired by substances other than alcohol are

appropriatelypenalized and deterred from future offengedditionally, because Indiana



law provides only a threkour window from the point in timehenthe individual

operated a vehicle and the administratiosl@mical testing athe suspect’s fluid

officersseeking to have this test perfadare faced with a time exigency. As the

Officers explain, “If catheterization is off the table, all a suspect will have to do in

situations like the present case [is]iitaree hours and they would be in the clear.”

Ballheimer responds, again relying bis expert, that analysis of blood is “more reliable,

accurate, and scientifically valid method of determining both impairment and intoxication

due to . . . the use of a controlled substance or the excessive consumption of [alcohol.]”
The Cficers do notchallenge the opinionsf Ballheimer’'sexpert,nor do theycite

any reason for requiring the urine sample in addition to Ballheimer’s already furnished

blood sample. They argue “efficiency,” but do not specifically atbaethey were in

need of expeditious toxicology resultdlore critical to our analysis is the fact thiagy

have failed to explain the reason they required eartisfirmation ofthe substances

Ballheimer may have ingested than they would have obtained frobiaibeé sampleThe

Indiana’s threeéhour rulemerely requires that a chemical screening be administered

within three hours; it does not mandate that toxicology results be retrieveal thie

hours. Herebecausdallheimer’s blood had already been drawnthe time the

catherization was administeredie cannot conclude that the public interest factor

properly weigled redoundsn favor of theOfficers particularlywhen they have offered

no argumergto rebut Ballheimer’s claim that his guilt or innocence could have been as

readily determineé by virtue of his blood sample.



Our analysis of th&chmerbefactors has included a review of ttesv decisions
of thosecourtswho have also addressttk reasonableness of foroestheterizations,
although we note that our research has disclosetkcision involvinghe precise
guestion presented to here We summarize those holdings below.

Lockard v. City of Lawrencebuig the most closely analogous céase
Ballheimer’swithin our Circuit® InLockard police officers received a warrant
“authorizing and orderirighem to obtain blood and urine sangdi®m the plaintiff by
all “necessary and proper means.” The police officers directed the forced catheterization
of the plaintiff afterplaintiff had provided his blood sample “but was either unwilling or
unable to provide a urine sample.” The officers felt that, because the warrant ordered the
retrieval of both specimens, that they webligatedto obtainthe urine sampleLockard
v. City of Lawrenceburg, Ind815 F. Supp. 2d 1034, 3038, 2011 WL 3902796 (S.D.

Ind. 2011)

TheLockardcourt distinguishethe factsof that casérom those oElliot v. Rush
686 F. Supp. 2d 840 (S.D. Ind. 2010)Hlihot, police officers obtained a warrant
authorizing them to obtain professioma¢dicalassistance to obtain “a blood or urine
sample” fran the plaintiff and to use “reasonable force to do so.” The officens the
obtained blood and urine from the plaintiff, utilizing a forced catheterization for the latter
following the plaintiff's failed attempts to urinate. TE#iot court focused on the scope

of the warranin finding the officers had acted unconstitutionalligen they seized both

® Even lookingbeyondour Circuit, wewereunable to locate a case comparable to ours.



urine and blood from the plaintitf. The Lockardcourtconcurred irthe Elliot analysis,
relying on the fact that the warrant in its case authorized blood “and’, agr@posed to
blood “or” urinein theElliot case

TheLockardcourt nevertheless refrained from deciding whether the Officers
actions were constitutional, concluding instéaat qualified immunityfor the officers’
conduct applied andas dispositive of thease Notingwhat it described athe
“diverging patchwork of welreasoned caséshe Court concluded that the officers had
not violated a “clearly established” righit. further held that the issue was not so obvious
that a reasonable officer would know tadbrced catheterization would violate the
plaintiff's constitutional rights.

Lacking clear precedent from other courtise Schmerbefactorsalone must
guide our analysidVe hold that each dhese factors faverBallheimer.Ballheimer’s
already furnished blood sample at the time of the forced catherizatigld have
satisfiedthe public interest thus avoiding any compromise to his healtimnecessary
intrusions on his dignity The Officersprovideno justification for theineed to procure
Ballheimer’s urine iraddtion to his already acquired blood sample, nor have they

mustered any arguments to addriagspotential harms to his physical or personal-well

101 our pior summary judgment ruling, we distinguished our case frorEliet case based on
the issue ofscope.” As we explained: “Elliott held that police officers exceeded the scope of a
warrant authorizing them to obtain ‘a sample of Plaintiff@od or urine . . . by requiring

Plaintiff to give a urine sample after Plaintiff had already provided a blood saipee,

however, both blood and urine samples were taken pursutré tearrant. Here, by contrast, the
blood sample had already been taken by consent at the time the warrant issued. Even if the
warrant’s ‘or’ was exclusive, the Officers complied with it by taking onlytgather’s urine

sample under its auspices.” [Dkt. 78, atZA] (internal citations omitted



being. The @icers wereconstitutionallyauthorized to use “reasonable force” to seize
Ballheimer’s bodily fluidsbut theystop short of justifying the forced catheterizatamn
reasonable under these circumstances.

We caution, however, th#tis determination is limited to the specific
circumstances of this case. Evidence of a need for an immediate urinalysis or the
deficiencies inherent in a blood sample might change the analysis and the conclusion we
have reached here. We dot speculateegarding other potential variations on the facts
before us. Our ruling applies only here ondkiElence presented by the parties to this
litigation.

That saidwe also conclude that thadividual officers who have been sued here
for this constitutional violation are entitled to qualified immuritAs previously noted,
gualified immunity shields public officials exercising their discretionary powers and sued
in their personal capacitiesas the Officers herefrom the burdens of litigation under
Section 1983 unless their conduct violated “a clearly established . . . constitutional right
of which areasonable person would have known at the tiBetker v. Gome£92 F.3d
854, 860 (7th Cir. 2012) (citingarlow v. Fitzgerald 457 U.S. 800, 818 (1982)).

Thequalified immunity analysis poses two questions: (1) whether a defendant

violated a constitutional rightind (2) whether the right was clearly established at the

11 This determination hinges on the assumption that the warrant authorizing trerQffiobtain
Ballheimer’s urine was properbbtained from the state court judge who issueld ihe warrant
was not properly procured, the Officers carfirad protection under qualified immunity for
violating Ballheimer’s clearly established right against a warrantless, irdrosdical search.
Winston v. Lee470 U.S. at 754



time of the violationld. (citing McComas v. Brickley673 F.3d 722, 725 (7th Cir.
2012)). These questions may be addressed in either wrd@iting McComas 673 F.3d
at 725). “If a defendant asserts that she is entitled to qualified immunity, the plaintiff
bears the burden of defeating the immunityrnalaiArcher v. Chisholm191 F. Supp. 3d
932, 943 (E.D. Wis. 2016) (citingetker 692 F.3d at 860 he doctrine of qualified
immunity, as appliethere means tatthe Officerscan only be held liablenly if, at the
time of the catherizationBallheimerhad a clearly established right not be subjected to
forced catheterization despaewvarrant so authorizint.

The phrase‘clearly established” cannot be defined at a high level of generality.
City of Escondido, Cal. V. Emmori86 U.S. __ , 139 S.Ct. 500, 503. (2019). As the
Supreme Court has explaine@pécificity is especially important in the Fourth
Amendment context, where the Court has recognized that it is sometimes difficult for an
officer to determine how the relevant legal doctrine . . . will apply to the situation the
officer confronts.”ld. (quoting Kisela v. Hughe438 S. Ct. 1148, 1152, 200 L. Ed. 2d
449 (2018)). Thus, the Supreme Court has instructed lower courts to “identify a case
where an officer acting under similar circumstances was held to have violated the Fourth
Amendment.”"Escondido, Cal. V. Emmonk39 S.Ct. at 503y(oting D.C. v. Weshy 38
S. Ct. 577, 590, 199 L. Ed. 2d 453 (2018)).

Like theLockardcourt, we recognize the “diverging patchwork” of precedent on

the subject of forced catheterizatiohsckard 815 F. Supp. 2dt 1034 (collecting

12 As theLockardcourt confirmed, a catheterization is the only means by which Officers can
obtain urine from an unwilling or incapable suspeotkard 815 F. Supp. 2dt 1047.



case$. Seelevine v. Roebuck50 F.3d 684 (8th Cir.2008Fourth Amendment rights of
prisoner were violated whdrewas catheterized as a part of random dcirgening),
Sparks v. Stutle71 F.3d 259, 261 (7th Cir.1995) (forced catheterization without warrant
violated prisoner’s Fourth Amendment rightS)tiott, 686 F. Supp. 2c&t 863 (“This case
falls into the'obvious’ category. A reasonable law enforcement officer should have
known that ordering Plaintiff to submit to a medical catheterization, against his will and
without the issuance of a search warrantwas an unreasonable seatfhindeed, here
Is a dearth of case law evaluating whethaice officers act unconstitutionally when
they direct a forced catheationpursuant tmawarrart. Thus.we are unable to locate a
“closely analogous case” that would have placeddaldficers on notice of their
unconstiutional conduct.
While Ballheimer repeatedlgsserts theklliot establishes that a forced
catheterization violates a clearly establishedstitutionakight, this reading
misconstrues that decision, as we explained in our previous summary judgment ruling.
The holding inElliot was premised on tHactthat the Officers acteldeyond the scopef
a valid warrant.Here, our analysimcludes the fact that the Officers acted within the
parameters gbresumptivelyalid warrant. As we have held, in forcing the
catheterization of Ballheimer, the Officers acted unreasonably and therefore
unconstitutionally, bugualified immunitysaves them from liability becausé‘gives
ample room” fortheir mistaken jugmentsHunter v. Bryant502 U.S. 224, 229, (1991)
We add this note as well to our discussion: the absence of a closely analogous

case is not necessarily fatal to Ballheimer’s claim if he were able to show that the



violation of his rights was so obvious that a reasonable state actor hegdunderstood
that his actions violated the Constituti@mebert v. Severin@56 F.3d 648, 6545 (7th
Cir. 2001);Brokaw v. Mercer Counfy235 F.3d 1000, 1022 (7th C#000) (Analogous
case law is not always required because “in the most extreme cases, an areaegou
might never arise because the existence of the right was so cléaat no one thought it
worthwhile to litigate the issug.” Ballheimer argues that “the lack of case law directly
on point supports the proposition tistdte actors are not conducting forced
catheterizations because it is obvious that such actions are unreasonable.”
Ballheimer'sargument has its appeal, vt do not agree that the
unconstitutionality of th@®fficers’ conduct was so obvious as to place the lawfulness of
their actions “beyond debateplacing them beyond th@otectionsof qualified
immunity. Escondidg 139 S.Ct. at 50Pespite the shortage of case law directly on point
with respect to the constitutionality of the Officer’'s actiotisgre is no shortage of case
law granting police officers qualified immunity for utilizing forced catheterizations
secure evidence of this kinBeel_evine v. Roebuc¢ls50 F.3dat 684(officers who
committed Fourth Amendment violation by unlawfully catheterizing prisoner were
entitled to qualified immunity)Sparks v. Stutlef71 F.3d 259, 261 (7th Cir.1995)
(same)Ellis v. Cotten 2008 WL 4182359 (N.D.Tex. Sept. 9, 20Q& ven if Defendant
violated Plaintiffs Fourth Amendment rights, he would still be immune from suit”
because taking blood and urine samples'proper methos] of seizing evidence for a
person suspected of committing an intoxication offengéni's issueakes law

enforcement officers no less than coumts “nebulous territory Thus,the officers



cannot fairly be held liable for their “bad guesses in gray arkasKard 815 F. Supp.
2dat 1051.
C. Municipal Liability

Althoughas we have determineithe Officers are shielded from liability for their
unconstitutional conduct, the Town may still be subjedomell liability. Eilenfeldt v.
United C.U.S.D. #304 Bd. of Edud69 F. Supp. 3d 867, 876 (C.D. lll. 201B)aintiff so
claims. The Town reds.

We begin by noting the barebonesss of Ballheimer's argumeo the question
of Monellliability. His primary assertiomwith respect to higlonell claimis that
summary judgment should not be granted for the ToWms plainly falls short of
establishing a basis for holdimg a matter of lawhat he should prevail on this claim.
We therefor turn our attention only to the issue of whether the Town is entitled to
summary judgment on the claims against it basellamell.

It is well-settled that § 1983 does not allow “for a local government to be sued . . .
for an injury inflicted solely by its employees or agenkddnell v. Dep't of Social Servs
of City of New York436 U.S. 658, 690 (1978%)ernetzke v. Kenosha Unified Sch. Dist.
No. 1, 274F.3d 464, 468 (7th Cir. 2001). Boiccessfullynaintain a § 1983 action
against a local government, a plaintiff must demonstrate the existence of an
unconstitutional policy. “Locating a ‘policy’ ensures that a municipality is held liable
only for those deprivations resulting from the decisions of its duly constituted legislative
body or of those officials whose acts may fairly be said to be those of the municipality.”

Bd. of Cty. Comm'rs of Bryan Cty., Okl. v. Brow0 U.S. 397, 4034 (1997). Such a



policy can take one of three forms: “(1) an express policy that, when enforced, causes a
constitutional deprivation; (2) a widespread practice that, although not authorized by
written law or express municipal policy, is so permanent andseélied as to catitute
a custom or usage with the force of law; or (3) an allegation that constitutional injury was
caused by a person with final poliayaking authority.'Rasche v. Vill. of Beeche336
F.3d 588, 597 (7th Cir. 2003).

Ballheimer alleges the existence of a widespread custom within the @fown
unconstitutionallyutilizing forced catheterizations to obtain ursemples from suspects
No “bright-line” rule defines a widespread custom or practice, but a plaintiff generally
“must introduce evidence that acquiescence on the part of the policymakers was and
amounted to a policy decisiorDixon v. Cty. of Coqk819 F.3d 343, 348 (7th Cir. 2016);
Thomas v. Cook County Sheriff's Dep04 F.3d 293, 303 (7th Cir. 2010). “There is no
clear consensus as to how frequently such conduct must occur to ikhposkliability,
except that it must be more than one instance or even thite@ias 604 F.3d at 303
(internal citations omitte)d see also Rodriguez v. Milwaukee C®56 F. App’'x 641, 643
(7th Cir. 2019)reh’g deniedMar. 25, 2019).

The Town argues that the evidence establishes that no such custom or practice
existed While Officer Batts testified that he directed the ustafed cathterizations
executedpursuant tovarrantsauthorizing reasonable force to obtain uyioe “several

occasiong 2 there is neevidence that Chief Anderson was aware of the technique

13 Officer Batts could not confirm the number of occasions.



employed before Officer Battk fact, Chief Anderson unequivocally testified that he
was not awareOfficer Batts testified to the opposite effelstitboth he clarified that
Chief Anderson would only become aware of the forced taikations(absent an
explicit conversation on the subjeathich both Chief Anderson and Officer Batts deny
occurring) by reading theorrespondingnatter’s incident report. However, Chief
Anderson does not always read incident reports, and he denies doing scaseamhere
a forcedcatheterizatioomay have been used. Chief Anderson maintains that he had no
knowledge that officers may be utilizing this practice.

According to the Town, this evidence establishes that any forced catheterizations
were “isolated” occurrencedVe disagree that this evidence forecloses finding that a
widespread custom or practice existed. Officer Batts testified thatshailieed forced
catheteizationsin similar circumstancesn “several” occasions. We are without even a
ballpark estimate as to what “several’” mediwgee Ten? Fifty? Without even slight
guantificationas to how often the unconstitutional condocturred we cannot conclude
that the violations occurred dewer than the minimally required “one or three instances”
as discussed in the case law is necessary to establish a widespread custom. Additionally,
the Town has not presented any evidence as to whetherodfibers werepartaking in
this conduct. Offier Battss testimony that he “did not knowf his fellow officers
utilized this technique does not establish as an evidentiary matter that it was not an
ongoing pactice as the Town apparently believes.

The Town next argues that Ballheimer cannot prelkecaus€hief Anderson did

not actively participate in the deprivatioro its detriment, the Town never addresses the



proper legal principles in assessing tiseculpability by virtue of Chief Anderson. The
relevant question, overlooked by both pegtis whether Chief Anderson was
“deliberately indifferent” as the “known or obvious consequences” of his actions.
Deliberate indifference, in the context of a widespread practice theory, means “a
reasonable policymaker [would] conclude that the plainly obvious consequences of [his]
actions would result in the deprivation of a federally protected rigable v. City of
Chicagq 296 F.3d 531, 536 (7th Cir. 200@uotingBd. of County Comm’rs v. Brown
520 U.S. 397, 411 (1997Brock v. CasteeNo. 1:13CV-01577DML, 2015 WL
3439236, at *9 (S.D. Ind. May 28, 2018all v. City of ChicagpNo. 12 C 6834, 2012
WL 6727511, at *6 (N.D. Ill. Dec. 28, 2012). These consequences may be plainly
obvious when one knows or should know of their existewwtkson v. Cook Cty 742
F.3d 775, 781 (7th Cir. 2014).

“The question of whether the defendants’ conduct constituted deliberate
indifference is a classic issue for the fact findérrhstrong v. Squadritdl52 F.3d 564,
577 (7th Cir. 1998). We cannot determine whether the evidence is so pervasive that it
forecloses a reasonable jury from finding that the Town acted deliberately indifferently
when it h& failed to apply the relevant legstandardsWe also note that the Town
fixates on SherifAndersors purported lack ofctualknowledge without ever
addressing the fact that the determination of “conscious disregard” is not limited to
consideratiorof only his actual knowledgeSeeWilson 742F.3dat 781;King v. Kramer
680 F.3d 1013, 1021 (7th Cir. 201E)jiott, 686 F. Supp. 2ct 867.0ne ofSheriff

Anderson’s reportingfficers utilized the forced catheterizations on numerous occasions,



which were documented in his incident reports. That same officer testified that he
discussedioing sowith other lieutenants.[Dkt. 48, at 84]. Based on this evidence, a
reasonable juror is ndarredfrom finding that Sheriff Anderson should have knovin o
the violationsrrespective of what he actually knew

Finally, we will not grant the Town’s motion with respect to Ballheimer’s “failure
to train” argument. The Town conclusively states that Ballheimer has not shown that a
failure to train was the moving force behind the constitutional deprivation. The Town
again fails to 1) satisfy its burden@dtablishing thaa reasonable jury is foreclosed from
finding that a failure to train was the moving force behind the constitutional deprivation
and 2) addressr apply the relevant legal principles of the failure to train doctSee
Palmquist v. Selvikl11 F.3d 1332, 1347 (7th Cir. 1997)

CONCLUSION

Defendants’ Motion for Summary Judgment [Dkt. &/lenied in part and
granted in part. Defendants’ motion igranted in full with respect to the individual
defendants, but denied with respect toMuell claim. Plaintiff’'s Motion for Summary
Judgmen{Dkt. 93] is denied.

IT IS SO ORDERED.

Date: 3/20/2020 @ALMM

SARAH EVANS BARKER, JUDGE
United States District Court
Southern District of Indiana
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