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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
EMMA COLLINS,
Plaintiff,
V. No. 1:17€v-01549SEB-TAB

NANCY A. BERRYHILL, Acting Commissioner
of Social Security,

Defendant.

N N N N N N N N N N

ORDER

Plaintiff Emma Collins applied for disability insurance benefi€DIB”) andbr
supplemental security incomeSSI’) from the Social Security AdministrationgSA’) on June
5, 2014 alleging a disabilitynset date of June 2, 201fFiling No. 175 at 8] Her application
was nitially denied on September 10, 201#iling No. 174 at §, ard reaffirmed upon
reconsideration on November 14, 2014, [Filing No. 17-4 at Blhg ALJconducted a hearing on
July 19, 2016[Filing No. 17-2 at 3663], resuting in a decision on November 23, 20tt&t Ms.
Collins was not entitled to rece@ DIB or SS] [Filing No. 172 at 1J. The Appeals Council
denied reviewon March 6, 2017 [Filing No. 172 at 2] On May 10, 2017, Ms. Collinsmely
filed this actionseeking judicial review of the denial of beneffisysuant to 42 U.S.C. § 405(g)
and 42 U.S.C. 8383(c). [Filing No. 1] For the reasns detailed belowthedecision of the ALJ
is REVERSEDandthe caseREMANDED for adion consistent with this order.

l.
STANDARD OF REVIEW

“The Social Security Act authorizes payment of disability insurance itenef to

individuals with disabilities.” Barnhart v. Walton535 U.S. 212, 214 (2002):The statutory
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definition of ‘disability’ has two parts.First, it requires a certain kind of inability, namely, an
inability to engage in any substantial gainful activi§econd, it requires an impairment, namely,

a physical or mental impairment, which provides reason for the inabilitg.statute adds thtte
impairment must be one that has lasted or can be expected to last ... not less than 12 donths.”
at 217.

When an applicant appeals an adverse decisiodbd’s role is limited to ensuring that
the ALJ applied the correct legal standards and ghbstantial evidence exists for the ALJ’s
decision. Barnett v. Barnhart 381 F.3d 664, 668 (71@ir. 2004) (citation omitted).For the
purpose of judicial review, “[sstantial evidence is such relevant evidence as a reasonatlle min
might accept as adeate to support a conclusionld. (quotation omitted) Because the ALJ “is
in the best position to detema the credibility of witnessésCraft v. Astrue 539 F.3d 668, 678
(7th Cir. 2008), theCourt must afford the AL$ credibility detemination “considerable
deference,” overturning only if it is “patently wrond. Prochaska v. Barnhaj454 F.3d 731,

738 (%h Cir. 2006) (quotations omitted).

The ALJ is required tapply the fivestep inquiryin sequenceset forth in 20 C.F.R8
404.1520(a)(4))-(v), to determine:

(1) whether the claimant is currently [un]jemployed; (2) whether the claimant has a

severe impairment; (3) whether the claimant’'s impairment meets or equals one of

the impairments listed by the [Commissioner]; (4) whether the claimant can

performherpast work;and (5) whether the claimant is capable of performing work
in the national economy.

Clifford v. Apfe) 227 F.3d 863, 868 (7th Cir. 2000) (citations omitted) (alterations in oridinal).

“If a claimant satisfies steps one, two, and thedewill automatically be found disabledf a

!In general, the legal standards applied in the determination of disabilityeasarne regardless
of whether a claimant seeks DIB or SSI. However, separate, parallel statutegudations exist
for DIB and SSI claims. Thereforthe citations in thisopinionrefer to the appropriate parallel
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claimant satisfies steps one anafwut not three, then sheust satisfy step fourOnce step four
is satisfied, the burden shifts to the SSA to establish that the claimant is cdpadtoning
work in the national economy.Knight v. Chater55 F.3d 309, 313 (7th Cir. 1995).

After Step Three, but before Step Four, the ALJ must determine a claimesitisial
functional capacity REC’) by evaluating “all limitations that arise from medically determinable
impairments, even those that are not sevev@lano v. Astrue556 F.3d 558, 56Fth Cir. 2009).

In doing so, the ALJ “may not dismiss a line of evidence contrary to the rulidg. The ALJ
uses the RFC at Step Four to determine whether the claimant can pesf@mwn past relevant
work and if not, at Step Five to determine whether the claimant can perfomwaitke See20
C.F.R. 8 404.1520(iv), (v)-The burden of proof is on tr@aimant for Step©ne through Fouyr
only at Step Five does the burden shift to the Commissi@exClifford, 227 F.3d at 868.

If the ALJ committed no legal error and substantial evidence exists to suppoititse A
decision, the Court must affirm the denial of benef@arnett 381 F.3d at 668When an ALJ’s
decision is not supported by substantial evidence, a remand for further proseetypgcally the
appropriate remedyBriscoe ex rel. Taylor v. Barnhard25 F.3d 345, 355 (7th Cir. 2005An
award of benefits “is appropriate where all factual issues have been reaot/éae record can

yield but one supportable conclusiord. (citation omitted).

provisions as context dictates. The same applies to citations of statutes atiargubund in
guoted court decisions.



Il.
BACKGROUND

Ms. Collins, Plaintiff herein,was 55years of agat the time shapplied forDIB andbr
SSI [Filing No. 175 at 8] She has completed 10 years of high school, [Filing Ne&2 a7 32],
and previously worked as an inserter and an attendant at a coin operated IfitidgyNo. 17-
2 at55.}

The ALJ followed the fiesstep sequential evaluation set forth by the Social Security
Administration in 20 C.F.R. § 404.1520(a)(4iitimately concludingthat Ms. Collinsis not
disabled. [Filing No. 17-2 at 22.The ALJ found as follows:

e At Step One, the ALJ found that Ms. [ies has not engaged in substantial gainful activity
since June 2, 2012, the alleged onset date. [Filing No. 17-2 at 15.]

e At Step Two, the ALJ found that Ms. Collinsas he following severempairments:
degenerative disk disease in the cealjilumbar, and thoracic spindgegenerativgoint
disease of the left kneebesity, anxiety, and depressidfiling No. 17-2 at 15-16.]

e At StepThree, the ALJ found that Ms. Collidses not have an impairment or combination
of impairments that meets or medically equals the severity of one of the listechnisir
[Filing No. 17-2 at 14.

e After Step Three but before $té-our, the ALJ found that Ms. Collinss theRFC to
“perform light work as defined in 20 CFR 404.1567(b) and 416.9&%(¢®pt: She is able
to lift, carry, push or pull up to twenty pounds occasionally and up to ten pounds frequently.
She is able to sit for six hours in an eigour workday, stand for six hours or walk for six
hours with normal work breaksShe is not able to climb ladders, ropes, or scaffolds, but
she is able to climb stairs or ramps occasiona8ye is able to kneel, crouch, or crawl

2 Both parties providea detailed description of Ms. Collissmedical history and treatment in
their briefs. [Filing No. 22; Filing No. 29. Because that discussion implicates sensitive and
otherwise confidential medical information concerning Ms. Collinsyiesimply incorporate
those facts by reference and detail specific famtyy as necessary to address the parties’
arguments.

3 Substantial gainful activity is defined as work activity that is both substangalifvolves
significant physical or mental activities) and gainfué.( work that is usually done for pay or
profit, whether or not a profit is realized). 20 C.F.R. § 404.1572(a).
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occasionally.She is able to understand, remember and carry out simple, routine instruction
and tasks and to make simple woekated decisionsShe is limited to work that involves
no more than occasional interaction with the publifFiling No. 172 at 19 (footnote
omitted).]

e At Step Four, the ALJ concluded, after considering Msllins's age, education, work
experienceand RFC and relying on the testimony of the vocational expéR’); that
Ms. Collins is capable of performing hgeig relevant work as an insertgfFiling No. 17-
2 at22.]

1"l.
DISCUSSION

Ms. Collinsadvanceseveralkclaimsof errorregarding the ALJ’s decisiorHowever, we
shall focus our analysis dhe error thatve have concluded requiremmand.

A. The ALJ's RFC Finding and Resulting Hypothetical Posed to the VE Failed to
Incorporate All of the Limitations Supported by the Record.

Ms. Collins noteghat the ALJ found that she had moderate limitations of concentration,
persistence, and pace, bailed to adequately account for $edimitations in her RFC findingor
in hypothetical questions posed to the)VE-iling No. 22 at 3132.] In support, Ms. Collins relies
on the Seventh Circuit precedenMarga [Filing No. 22 at 32-33.]

The Commissioner asserts that Ms. Collins mistakenly interpiaiga to hold that an
RFC limitation to “simple, routine t&s” is per seunreasonable by its failure stwcommodate
moderate limitations of concentration, persistence, and pace. [Filing No. 29 at 12kirg this
argument, the Commissioner relies on the nonprecedential decision of the SeveuithirCirc
Capmarthatheld thatan RFC of simple, routine tasks can adequately address moderate limitations
of concentration, persistence, and pace when the RFC “accurately refleetigliable narrative
opinion of a statagency psychologist.ld. The Canmissoner describes this case“asrtually

identical toCapman” [Filing No. 29 at 14.]



The general rule is simple enough. Regardless of the basis, a hypotheticahquedby
the ALJto the VE “must fully set forth the claimant’'s impairments to the extent that they are
supported by the medical evidence in the recotdetron v. Shalalal9 F.3d 329, 337 (7th Cir.
1994);Indoranto v. Barnhart374 F.3d 470, 4734 (7th Cir.2004) (“If the ALJ relies on testimony
from a vocational expe the hypotheticafjuestion [sheposes to the VE must incorporate all of
the claimant limitations supported by medical evidence in the recorgeg; alscSSR 96-5p,
1996 WL 374183, at *5 (RFC assessment “is based upon consideration of all relevant eridence i
the case mord, including medical evidence and relevant nonmedical evidence”); 20 C.F.R. §
404.1545. “Among the mental limitations that the VE must consider are deficiencies of
concentration, persistence, or pac&arga v. Colvin 794 F.3d 809, 81@7th Cir. 2015)(citing
Yurt v. Colvin 758 F.3d 850, 8577th Cir. 2014);Stewart v. Astrue561 F.3d 679, 684 (7th
Cir.2009). “Although it is not necessary that the Aluse the precise terminology of
‘concentration,” ‘persistence,’ or ‘pacewe will not assume that a VE is apprised of such
limitations unless he or she has independently reviewed the medical retdrdt 814 (citing
Yurt, 758 F.3d at 857).

Without any further elaboratioas to the supporting evidence of record in assessing the
“paragraphB” criteria, the ALJ found that “[tlhe State agency mental health professionals opined
that the claimant had moderate difficulty with concentration, persistence emdepa 6A, page

7). | concur with that assessment[Filing No. 172 at 18] The identical assessments of the two

*There is no evidence in this case that the VE independently reviewed the medichbrevas
otherwise oriented to the full limitations supported by the redmgond what was conveyed in
hypothetical questioning from the ALJ and Ms. Collins’s representative.

s The limitations identified in the “paragraph B” criteria are used to rate tegityeof mental
impairments at Step Two and Step Three of the sequential evaluation process. 20 C.F.R. §
404.152@(d)(e). Ms. Collins does not challenge the ALJ’s paragraph B findings. However, the
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state agency reviewing psychologists arrived at the paragrapiteBa findingby asessing the
level of limitation in more specifidunctional areas. Thefjound moderate limitatiain four
specific areaswith regard to Ms. Collins’s ability to understand and remember detailed
instructions,carry out detailed instructionsomplete a normal workday and workweek without
interruptions from psychologically based symptoms and to perform at a consisteniteout

an unreasonable number andngth of rest periods, and accept instructions and respond
appropriately to criticism from supervisors. [Filing No-3at 1011; Filing No. 173 at 3738.]

After rating the level of impairment in each functional area, bm#jcthologists’ opinions
referencd a single narrativewhich is alsoidentical, addressing the cumulative capacities or
limitations as follows®evidence suggests that claimant can understand, remember, aroutarry
semiskilled tasks.The claimant can relate on an ongoing basis wittvotkers and supervisors.
The claimant can attend to t¢skfor sufficient periods of time to complete taskehe claimant

can manage the stresses involved with sskitied work.” [Filing No. 173 at12; FilingNo. 17

3 at 39.] The ALJ determinetthat the record supported a greater level of limitatlean the
reviewing opinions with social functioning (moderate, as opposed to mild). [Filing Ndai7
18.] The ALJ incorporatedhese paragraph Bindings into herRFC finding and in the
hypotheticalgrovided to the VE, to wit: that Ms. Collins “is able to understand, remember and
carry out simple, routine instruction and tasks and to make simplerelatied decisionsShe is
limited to work thatmvolves no more than occasional interaction with the public.” [Filing No. 17

2at19]

RFC assessment used at Step Four and Step Five requires a more detaileg@sisgss

itemizing various functions contained in the broad categories found in paragraph Bddithe
mental disorder listings. SSR-8@. Ms. Collins challenges the ALJ's RFC finding based on an
alleged failure to itemize her more detailed functional restrictions.
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The Seventh Cingt has repeatedly expressed d@sncers with imputing moderate
limitations of concentration, persece, and pace intmnitations as tahe skill level demands of
a job. “In most cases, however, employing terms like ‘simple, repetitive @mskbeir own will
not necessarily exclude from the VE’s consideration those positions that priggeitasit
problems of concentration, persisterand pace.O’Connor-Spinner v. Astrueé27 F.3d 614, 620
(7th Cir. 2010) (citingStewart 561 F.3d at 6885 (limiting hypothetical to simple, routine tasks
did not account for limitations of concentration, persistead pace)see also Craft539 F.3d at
677-78 (restricting hypothetical to unskilled work did not consider difficulties with memory
concentration or mood swings)JThe ability to stick with a given task over a sustained period is
not the same as the ability to learn how to do taslesg¥en complexity.” O’Connor-Spinner
627 F.3d at 620 (citin§tewart 561 F.3d at 6885; Craft, 539 F.3d at 67&ee als&ocial Security
Ruling 8515 (1985) ("Because response to the demands of work is highly individualized, the skill
level of a podgion is not necessarily related to the difficulty an individual will have in meeteng th
demands of the jobA claimant's [mental] condition may make performance of an unskilled job
as difficult as an objectivelgnore demanding job.")). “[\W have repeatlly rejected the notion
that a hypothetical like the one here confining the claimant to simple, routine tasksed
interactions with others adequately captures temperamental deficiemcesmatations in
concentration, persistence, and pacéut, 758 F.3d at 858-59.

We concedehat Seventh {Ccuit precedent has not imposadger serule that a mental
RFC for simple, routine tasks can never reasonably accommodate moder&tgofim of
concentration, persistence, and pace. Howeher2venth Circuithasn’tcreated ger serule
allowing an ALJalwaysto rely on the narrative portion of a reviewing opinionmaking this

determination “This circuit has declined to adopt a blanket rule that checked boxes in Section |



of the MRFCA form ndicating moderate difficulties in mental functioning need not be
incorporated into a hypothetical to the VI fact, inYurt, we explicitly rejected the argument
that ‘we should be unconcerned ... with the failure of the ALJ to mention the six areag[thbe
state psychologist] found moderate limitations because the narrative portierfaih adequately
translated these limitations into a mental RFC thatALJ could reasonably adopt.Varga 794
F.3d at 81Qciting Yurt, 758 F.3d at 858).

The Commissionés readingof Capmanis thus too narrow, given the Seventh Cirsuit
directive in that opiniothat”the ALJ mayreasonably rely on the examiner’s narrative in Section
lll, at least where it is not inconsistamith the findings in the Section | worksheeCapmanv.
Colvin, 617 Fed.Appx. 575, 579 (7th C015)[emphasis added]. The Codutther explained
“[T]he ALJ's RFC findigs accurately reflected [the reviewing psychologists$essment by
restricting Capman to simple, routine tasks and limited interactions with oBettsthe medical
evidence and Capman’testimony support the finding that any limitations in concentration,
persistence, and pace stemmnfr Capmars anxiety #acks, which occur when he is around other
people. Therefore, the limit&ons incorporated into the ALJ’'s RFC fimdjs adequately addressed
Capmans deficiencies in concentration, persistence, and palck.(citing O'Connor-Spinner,
627 F.3dat619(7th Cir.2010) (“We also have let stand an ALJ's hypothetical omitting the term
‘concentration, persistence and ggcavhen it was manifest that the AlsJalternative phrasing
specifically excluded those tasks that someone with the aidlislianitations would be unable to
perform.”), See als@dohansen v. Barnharg14 F.3d 283, 2889 (7th Cir.2002) (concludinghat
substantial evidence supported the denial e&ldlity benefits where the AlLs’mental RFC
assessment and hypothetical to #tefailed to explcitly note the three areas referencedobg

consultative physiciarthat the taimant was “moderately limitég). The Seventh Circuit



explained inYurt “[W]e allowed the hypothetical idohanserto stand despite its omissis
becausats description of ‘repetitive, lowstress work’specifically excluded positions likely to
trigger the panic disorder thatrmed the basis of the claimant’s limitations in concentration,
persistence, and pate.Yurt, 758 F.3d at 858c{ting O'Connor—Spiner, 627 F.3d at 619
(collecting and distinguishing cases, includid@hansenupholdinghypotheticals that omitted
restrictions in “concentration, persistence, and pace”)).

We do not sharéhe Commissionés view that the facts of theasebefore usmakeit
indistinguishable fromCapman(or Johanseh Ms. Collins testified to problemshe haswith
concentration, task completion and memory, giving examples frenbehaviorsat home, as
opposed to thoseiggered by crowds or in public place$Filing No. 172 at 50.] Contrary to the
ALJ’s repeated assertions that the medical evidence showed Ms. Collim&yn® be intact,
[Filing 17-2 at 17 and Z1 mental status examinations catently found her recent memory
impaired [Filing No. 1713 at 80 (June 9, 2014); Filing Nb/-14 at 14 (October 22, 20 &iling
No. 17-16 at 3 (January 22, 2015); Filing No. 17-18 at 8 (June 26, 2015).]

We viewthis caseas being highlgimilar to therelevantfacts ofYurt (finding the narrative
limitations to inadequately capture the full limitations of regowdhich involvedissues with
concentration and memory stammg not only from anxiety, bufrom psychotic features with
obsessive compulsive tendencies and the close alignment athengpecific functional
limitations See Yurt758 F.3d aB52, 854and 855 (narrative rejected despite explicitly stating
within the context of the skill levethe ability to ‘attend to tasks for sufficient periods of time to
completg” as noted in the instant narratjysee alsdFiling No. 172 at 17 (noting diagnosis of
major depressive disorder with psychotic features, obsessipulsive symptoms, and

chronically dysphoric mood)Here the ALJ’s RFC does not adequately account for Ms. Collins’s
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moderate limitationgn her ability to complete a normal workday and workweek without
interruptions from psychologically based symptoms and to perform at a consistenieout
an unreasonable number and length of rest periods.

The Commissionés rationalethat the ALJ adequately accounted for limitations to pace
by “generously limiting” Ms. Collins to “even simpler work than opined by tfa¢esagency
psyclologists”invokes the oft expressediticisms bythe Seventh Ciratt Simply put,the skill
level d a job does nohecessarily equate the pace requirements of the job, angsgichologist
is not qualified todeterminethat by limiting a particularjob capacityto a semiskilled levelit
would automaticallyimit the pace requirements. An Akimilarly is not qudified to determine
that bylimiting the job to unskilled work it woulddequately limit the pace requiremenishe
analytical deficiencies underlyinthe final determinationn the casebefore us for review are
revealed irthe testimony oftte VE, whois qualified to make the requiretbtermination.When
asked how muchtime off task would be tolerated in the particular job Ms. Collins was found
capable of performing (her past relevant work as an insdtter)YE testified as follows

Well, again itis, it’s,it’s a production type job, you know, thatind, and if shis

not meeting the, the production schedules or on time or have to slowth@dine

down because keeping pace or have to be away from the work site, you know, then

| think thatthat -- again, any, any more than five percamuld be not, not, not

tolerable. Normally my, my, my time off tasks ten percent,butin this particula

job, you know, | think the type of work she was doing leidae not muchtime to

be not doing hework, particularly atan unskilled SVP: 1 job.

[Filing No. 172 at 60.] TheVE's testimony properly explicatdsow the demands of pace and
remaining on task do not directty necessarilgorrelate with the skill level of the job. In fact,
the VE furthertestified that withthis particular jobthe reduced skill levehctually allowsless

tolerance for interruptions of pace or remaining on task. The ALJ’s failure turgcéor

limitations of pae by simply loweringhe skill level and interaction in her RFC and resulting
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hypotheticalgprovidedto the VE requireremand for further proceedingSee Varga794 F.3d at
812 (the additional limitation to simple decisions does not affect the analysis).

The ALJ’'s error s of particular significancé the ultimate outcome d¥ls. Collins’s
disability claim The ALJ denied her claim at Step Four after finding she could return to her past
work as an inserter, despite VE teginy that suggestthat evem a modest limitatiorof no
production pace work or providing faime off task would preclude such work. If Ms. Collins
were found to be unable to perform her past relevant work, basechodifeed light exertional
capacityand the “MedicalVocationa Guidelines,” she wouldualify for disability at least for the
period of time after reaching advanced age (beginning at ag&e&30 C.F.R Pt. 404, Subpt. P,
App. 2, Table No. 2, Rule 202.04.

B. Other Assignments of Error

Having determined that eemand for further proceedis is required for the reasons
explicated abovenve need noaddresdMs. Collins’s remaining@ssignments of errolWWe assume
on remand that carefattention willbe paid toanynewly submittecevidence particularly if such
new evidencematerialy conflicts with the prior decisions, perhaps by seeking further expert
review. SeeStage v. Colvin12 F.3d 1121, 1125 (7th Cir. 2016ge alsd5oins v. Colvin 764
F.3d 677, 680 (7th Cir. 2014). We note that the consulting opinions addressed only the first eight
of the twentyfour medical exhibitsi the “F” section anthat a light FFEC was approprialg based
on, “2/2013 steady gditand “7/2014 negativ&LR, normal motor & sensory BLE [Filing No.

17-3 at 9; Filing No17-3 at 36.] Subsequent evidence submitted followloge reviews included
additional diagnostic ingang as well as contradictory examination findings reflecting antalgic

gait, diminshed sensation, and decreasftbxes. SegFiling No. 1717 at 8687, Filing No. 17
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17 at 92-94.]10n remand, the Commissioner may be well advieesibmit the medical recotd
additional review by the expert analysts

We have not opined aswihether the ALJ’s assessment of Ms. Collins’s alleged symptoms
passes deferential review. Howeeygiven the discussion above, furtr@riewof the evidence of
herreduced recent memomnyay be warranted

V.
CONCLUSION

For the reasons detailed hereiine CourtREVERSES the ALJ’s decision denying Ms.
Collins's benefits and(REMANDS this matter for further proceedings pursuant to 42 U.§.C.

405(g) (sentence 4) as detailed abovimal Judgment will issue accordingly.

Date: 3/12/2018 iz !é!l !ZQ!@ @@Ll
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