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URBAN DEVELOPMENT VENTURES,

LLC,
Plaintiff,

VS.

FRANCOISE. MERCHO, et al.,

Defendants.

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

Cause No. 1:17-cv-1670-WTL-M PB
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ENTRY DISMSSING CASE FOR LACK OF SUBJECT MATTER JURISDICTION

In the Amended Complaint in this catiee Plaintiff requests the following relief:

1.

5.
6. all further relief to which Plaintiff may be entitled.

a decree of judicial dissolot of [MIG Guilford Reserves LLC
(“MIG/MHM")] and of [Diamond Investment Group |, LLC (*DIG”)]
pursuant to IC 23-18-9-2;

a full accounting of the financial affa, profits, losses, capital and
distributions of MG/MHM and of DIG;

the winding up of the affairsf MIG/MHM and of DIG;

the liquidation at fair market value tife assets of MIG/MHM and of DIG
and distributions of the proceedstheir creditors and then to the
members, taking into account thesspective ownership percentages and
capital/equity balances;

an award of costs and expenses,uditig reasonable attorneys’ fees; and

Because MIG/MHM and DIG are not partieshis case, and because their joinder would

destroy the Court’s subject matter jurisdictioreothis case becausestk would no longer be

diversity of citizenship, the Couordered the Plaintiff (and invidethe Defendants) to brief the

issue of whether complete relief can be ¢gdnn the absence of MIG/MHM and DIG, or

whether this case must be dismissed pursudrederal Rule of Civil Procedure 19(b). Both

sides have now filed brieteddressing the issue.
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The Plaintiff argues that the joinderdiG/MHM and DIG as defendants would not
destroy diversity because they would be only nofhpagties. While it idrue that “a federal
court must disregard nominal or formal partesl rest jurisdiction oglupon the citizenship of
real parties to the controversyavarro Savings Ass’'n v. Le#46 U.S. 458, 461 (1980), the
Court does not believe MIG/MHM and DIG would beminal parties to this case. Rather, the
Court, like the Eleventh Circuit iMasters v. Harkleroad303 F. App’x 859, 861 (11th Cir.
2008), finds no authority “holding that a LLC whie plaintiff seeks to put into receivership,
dissolve, and enjoin from engaging in anyibass activity is merely a nominal party.”

The Plaintiff next argues that everMfG/MHM and DIG would notboe nominal partie$,
the case nevertheless should proceed witheu fhursuant to Rule 19(b), which provides:

If a person who is required to be joinétkasible cannot be joined, the court

must determine whether, in equégd good conscience, the action should

proceed among the existing parties or should be dismissed. The factors for the

court to consider include:

(1) the extent to which a judgmentnigered in the peos’s absence might
prejudice that person dine existing parties;

(2) the extent to which any prejudiceuld be lessened or avoided by:

Mortenson Family Dental Center,dnv. Heartland Dental Care, IndNo. 12-5494, 526
Fed. App’x 506, 2013 U.S. App. LEXIS 9781, *5-6 (6th Cir. May 13, 2013), the case relied upon
by the Plaintiff, did not involve a requestdissolve the LLC that was determined to be a
nominal party; rather, the plaifftin that case sought only a de@#on of the plaintiff's and the
defendant’s ownership percentageshe LLC. Indeed, the Sixth Euit noted that neither party
in that case “ha[d] claimed that the LLC paglmembers incorrectly under the terms of the
agreement,” while that claim made in this casé&seeAmended Complaint § 16 (Dkt. No. 5).

The Plaintiff does not dispute that MIGHM and DIG each is a “person who is
required to be joined if feasible” pursuant to Fati®ule of Civil Procedre 19(a). The Plaintiff
does cite t@agdon v. Bridgestone/Firestone, In@16 F.2d 379, 382 (7th Cir. 1990), and
McGee v. Dresnick?005 WL 6244201 (N.DIll, Aug. 24, 2005), for the proposition that “the
LLCs would only be indispensable parties to tietion had Plaintiff lught derivative claims
on behalf of the LLCs.” Dkt. No. 35 at 6. Tlasgument is without merithose cases stand for
the proposition that an LLC @waysan indispensable partyttie plaintiff is bringing a
derivative claim, which is a far cfyom the proposition that an LLC reeveran indispensable
party in any other situation.



(A) protective provisions in the judgment;
(B) shaping the relief; or
(C) other measures;
(3) whether a judgment rendered in thego®’s absence would be adequate; and

(4) whether the plaintiff would hee an adequate remedy iethction were dismissed for
nonjoinder.

In this case, it is clear thdIG/MHM and DIG would be prejdiced by the relief sought by the
Plaintiff—they would be dissoldk The Plaintiff's bare assesti that the dissotion of an LLC
does not prejudice the LLC is a nomuser. It is also clear th#tte Plaintiff would have an
adequate remedy if this case were dismissed; tiatf could refile thiscase in state court,
with MIG/MHM and DIG added as defendants. Thius first and last factors weigh heavily in
favor of dismissal.

With regard to the second and third factors, the Plaintiff argues that the prejudice to
MIG/MHM and DIG “could be avoided by hawj the Court stop short of ordering the
dissolution and liquidation of tHd_Cs, instead adjudicating onlyelfrights and liabilities of
Plaintiff and Defendants as the sole members of the LLCs.” Dkt. No. 35 at 6. That may be true,
but that is not the case that the Plaintiff fizsl. The Amended Confg@int contains only one
count, and it is for judicial dissolution of MIG/M# and DIG. Thus whiléhere likely is relief
that could be afforded the Plaintiff in trasit without prejudicing MIG/MHM and DIG, that
relief would not appear to be “adequate” in thessethat it is not the lref the Plaintiff actually

filed this lawsuit in order tobtain. Thus, these factor alseigh in favor of dismissal.



For the reasons set forth above, the Counddithat the Amended Complaint must be, and

therefore is, dismissed pursuant to Rule 19(b).

BT JZMM,_

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana

SO CRDERED:1/30/18

Copies to all counsel of reabvia electronic notification

3The Court recognizes that, in the last sentence of g®nsg to the Order to Show
Cause, the Plaintiff states the following: “Haessary to facilitate such an Order, Plaintiff
requests leave of Court pursuanfRsle 15(a) to amend its Complaiso as to remove any doubt
as to the necessity of joindertbie LLCs.” Dkt. No. 35 at 7. That request is denied, inasmuch
as the Plaintiff fails to explaiwhat claim(s) it would bringy an amended complaint and why
those claims would be more appropriately dettichethis court, in the absence of MIG/IMHM
and DIG, rather than in a stateurt action in which the Plaintiffould seek all of the relief to

which it believes it is entitled.



