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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

KENNETH LAVENDER,
Plaintiff,
No.1:17-cv-01759-TAB-TWP

V.

NANCY A. BERRYHILL,

N N N N N N N

p—

Defendant.

ORDER ON PLAINTIFF'S BRIEF IN SUPPORT OF COMPLAINT

l. Introduction

Plaintiff Kenneth Lavender Isaa long history of bilater&nee problems, with several
past surgeries. He remained workingle/heceiving injectiongrom the Veterans
Administration for pain in the right knee, until hether injured it at work. After the injury,
Lavender received a worker’'s compensatidtiesment through his employer and required
arthroscopic surgery to repair a torn menisdds recovery was complicated by a blood clot in
his leg, but with physical therapy he wakeased back to work at maximum medical
improvement with a 10% permanent partial itp@nt and permanent postural restrictions.
More than a year after thjury, Lavender filed for didaility insurance benefits and
supplemental security incomefn the Social Security Admistiration asserting a complete
inability to engage in substantial gainadtivity. While awaiting his hearing with an
Administrative Law Judge, Lavendsuffered a second meniscus tear in the same knee, which
again required arthroscopic surgery.

Following SSA’s denial of his applications foenefits, Lavender filethis suit asserting

that the ALJ’s conclusion that leeuld sustain the ability to std and walk most of the day in
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order to complete light work 1sot supported by substartevidence. He fuhter asserts that the
ALJ’s decision to give limited weight to tlmginion of a treating specialist and the Appeals
Council’s decision that evidence submitted affter hearing was not new and material are
contrary to the regulationsFifing No. 17] As explained below, the ALJ’s decision is far from
perfect, but nevertheless, the Ciadenies Lavender’s requestremand his claims and affirms
the ALJ’s decision.

Il. Background

The SSA denied Lavender’'s DIB and Sfpblications both initially and upon

reconsideration. The ALJ held a hearing &stdied a decision finding that Lavender was not
disabled. The ALJ found Lavender had the follogvsevere impairments: “osteoarthritis of the

bilateral knees, obegitand diabetes.”Hling No. 13-2, at ECF p. 3R. at 31.] In light of the

entire record, the ALJ found thieavender retained the residdahctional capacity to perform a
reduced range of light work including the abilitystand and walk forsihours out of an eight

hour day with the opportunity to alternate positiforsone to two minutes every thirty minutes.
The ALJ’s RFC finding stated that Lavender “caver climb, ladders, ropes, or scaffolds; he

can perform all other postural activigien an occasional basis . . . Filjng No. 13-2, at ECF p.

33 R. at 32.] With the assistance of a vamadl expert, the ALJ found that Lavender was
unable to return to his past relevant workaasaintenance mechanic based on the RFC finding.
However, the VE testified based on a coasition of Lavender’s age, education, work
experience, and RFC, that he retained thetwlbd perform other lighjobs that exist in

significant numbers in the national economy, uidihg representative occupations as a survey

worker clerk, informatn clerk, and cashier.



Lavender appealed the ALJ’'s March 2816, decision to the Appeals Council and
submitted additional medical evidence, consisting of an April 7, 2016, VA compensation and

pension assessmentilng No. 13-15, at ECF p. 43-5R. at 1081-94.] The Appeals Council

denied Lavender’s request for reviewd this suit followed.
II. Discussion

A. The ALJ's RFC Finding

Lavender takes issue with the ALJ’'s Rfnding, specificallyarguing the ALJ’s
conclusion that he would be capable of standimdf/or walking for a total of six hours in an
eight-hour workday is naupported by substantievidence. When aapplicant appeals an
adverse benefits decision, this Court’s rolnsted to ensuring that the ALJ applied the correct
legal standards and that substantiaience exists for the ALJ’s decisioBarnett v. Barnhart,
381 F.3d 664, 668 (7tir. 2004)(citation omitted). For thpurpose of judicial review,
“[s]ubstantial evidence is suchlevant evidence as a reasonable mind might accept as adequate
to support a conclusion.l'd. (quotation omitted). To determine whether substantial evidence
exists, the Court reviews the record as a whotasonot allowed to sultisute its judgment for
the ALJ's "by reconsidering facts, reweighingdewnce, resolving conflicts in evidence, or
deciding questions of credibility.Williamsv. Apfel, 179 F.3d 1066, 1071-72 (7th Cir. 1999)
(internal quotations omitted). Lavender argthest the standing and walking conclusion in
particular is inconsistent with a history oftaitis, meniscal tears, multiple surgeries including
two since the alleged ortsgate, numerous injectns, an antalgic gait em with a cane, objective
diagnostic imaging, crepitus, limited range oftioo, and complaints of pain and weakness, all
predominantly involving Lavender’s knees. Wiever, the Court d@enot agree under the

deferential standard that té.J’s conclusion is unsupported.



First, the ALJ’s decision adequately sktth the potentially conflicting evidence that
Lavender cites, including the treatmergthry, complaints, and objective testingiling No.

13-2, at ECF p. 34R. at 33.] While the “ALJ need ndiscuss every pieagf evidence in the

record . . . the ALJ may not ignoaa entire line of evidence thigtcontrary to the ruling.”
Golembiewski v. Barnhart, 322 F.3d 912, 917 (7th Cir. 200jtation omitted). The Court
cannot conclude that the ALJ wagt aware of the evidence that Lavender offers and otherwise
does not see any significant omissions mAh.J’s discussion of the evidence.

Second, the ALJ supports her conclusion byngothat Lavender had a good response to
treatment, including both surges during the period at isstieThe ALJ cited findings from the
consultative examination performed betweentte surgeries, indicating “normal posture and
an antalgic gait with good stability, fair spge@nd fair sustainability (Ex. 5F/4).’Eiling No.

13-2, at ECF p. 3R. at 34 (citing=iling No. 13-9, at ECF p. 8R. at 583.] The ALJ also cited

to some of the most recent evidence of recandgxamination following the second surgery that

indicated normal gait and stati with no focal weaknessFi[ing No. 13-15, at ECF p. 3R. at

1077.] Despite the ALJ offering limited evidemtissupport by citation tthe record showing
improvement, the Court finds adequate releeadence that a reasonable mind could come to
her conclusion, includinthe two examinations and additiomaidence detailed later in this
order in connection witkpecific arguments.

Third, the ALJ gave great weight to the opims of two state ageneyedical consultants

who reviewed a partial recortié determined that Lavender waapable of a reduced range of

light work consistent vih the ALJ's RFC. Kiling No. 13-2, at ECF p. 3@R. at 35 (citing=iling

1The Court is aware that Lavender has a histomuitiple knee surgeries prior to the period of
issue. However, references in this order véfer to the first andecond surgery within the
period of issue for purposes of claritydascribing the relevant timeline.
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No. 13-3, at ECF p. 15-1R. at 89-91Filing No. 13-3, at ECF p. 37-3R. at 111-13).] The

ALJ noted that their opinions were consisterth the updated record as a whole, including

treatment that had been “largely beneficiaFilihg No. 13-2, at ECF p. 3@®R. at 35.] The

Court does not agree with Lavender that the ALJ never explained the evidence that supported her
RFC finding.

Lavender’s general argument is little more tharnnvitation to the Court to reweigh the
evidence. Even if the Court agreed thatdhielence Lavender suggestmdicts with the ALJ’s
RFC finding, or was persuasiveastablishing a disability, é¢hgoverning standard precludes
relief. Indeed, the Seventh Circuit has recognthatl “challenges to the sufficiency of the
evidence rarely succeed” under this stand&athmidt v. Barnhart, 395 F.3d 737 (7th Cir. 2005)
The Court does not find the ALJ’s conclusionaok substantial support. However, the Court
will address more specific arguments that lrader makes in connection with his general
argument above.

B. Pain Medication

Lavender takes issue with the ALJ’s concludioet his refusal to take pain medication
undermined his allegations regamglithe severity of his pain. Bupport, Lavender relies on the
Seventh Circuit precedent @hildress, “[s]imilarly, it was wrong of the administrative law
judge to fault Childress for not taking strongags for pain, when Bimedical conditions did
not require them and, as is now well knmgwpioids can be very dangeroushildressv.

Colvin, 845 F.3d 789, 793 (7th Cir. 201 Childress involved a challenge to an ALJ’s
credibility finding, an argument that izander does not directly make heid. at 790 The
claim also involved a whole host of predoamtly cardiac and lung impairments, though it did

also include complaints of leg paifd. at 790-91



Lavender’'s argument again challenges th&’Aldecision under a deferential standard,
albeit implicitly this time. An ALJ’s credibty determination will not be overturned unless
“patently wrong.” Herron v. Shalala, 19 F.3d 329, 335 (7th Cir. 199%ge also Elder v. Astrue,
529 F.3d 408, 413-14 (7th Cir. 204d]j]t is only when the ALJ's determination lacks any
explanation or support that welldeclare it ‘patently wrong™);Prochaska v. Barnhart, 454
F.3d 731, 738 (7th Cir. 200@)[o]nly if the trier of facts gounds his credibility finding in an
observation or argument thatuareasonable or unsupported taa finding be reversed.”).

Lavender does have a poirfthere is more than one conclusion to draw from Lavender
refusing long-term use of narcotic pain mediaatid@ he record does not clearly indicate whether
the reason was due to intolerable side effecteepotentially dangerous habit forming effects.
The record indicates that@v after maximum medical improvement following the first knee
surgery, Lavender still complained of ongoing piiat his treating speatist attributed to
underlying arthritis not addrest®y the treatment for his imy Lavender also received
injections in his knee for panturing the period at issue. Eviée visit the ALJ cites showing
that he was no longer taking natics or non-steroidal anti-ilfmmatory drugs (“NSAIDS”)
lists the chief complaint necessitay the visit to be bilateral lag pain and resulted in Lavender

being prescribed bilateral heaédges and a trial of different IREDS (as previous medications

of this class had caused side effectsl)ifg No. 13-15, at ECF p. 3R. at 1074.] The record
indicates that some level p&in clearly remained.

Still, the ALJ’s conclusion is not unfounded. tAe previous outpatient visit, Lavender
was no longer taking opiates after the secone lsuegery because his pain was improving.

[Filing No. 13-15, at ECF p. 3R. at 1075.] More important, unlike @hildress, in which the

ALJ’s reliance on a claimant not taking paindioation was just one of a number of unsupported



or unreasonable conclusions supporting a credilditgrmination, the ALJ further bolstered her
credibility determination here with other evidence of improvement following the surgeries,
including the examination findings. Moreover Vieader testified at the hearing that he was
regularly taking a pain relievemnhich does appear to be contradicted by the medical evidence

the ALJ cited. [Filing No. 13-2, at ECF p. 6@R. at 65.] To the extent the ALJ’s conclusion was

unreasonable in light of the dangers of opioidietibn and evidence of Lavender seeking pain
relief by other means, the Court does not find the totality of the ALJ’s credibility determination
to be patently wrong, and Lavendexs not sufficiently developed angument to té contrary.

Similarly, Lavender argues that the ALJ’s failure to inquire into the inconsistency
between his allegations of pain and his reftsahke pain medicatiofis harmful error.” Filing
No. 17(citing Beardsley v. Colvin, 758 F.3d 834 (7th Cir. 2014) However, the Court finds
Beardsley inapplicable. The ALJ did inquire intoshcomplaints of pain at the hearing and
Lavender testified that raoes take pain medication regularhyfhe ALJ could have discovered
the discrepancy between his testimony and the medical record after ting ime@reparation of
the written decision. At any ratihe ALJ did not have any duty to ask him his reasons for not
liking narcotics based on histaal testimony that included heas taking a pain reliever.

C. Use of a Cane

Lavender also asserts harmful error arignogn the ALJ’s discussion of his use of a
cane. In support, Lavender cites to Seventhulliprecedent. “Absurdly, the administrative law
judge thought it suspicious thidte plaintiff uses a cane, @h no physician had prescribed a
cane. A cane does not require a prescripttdrad been suggestedttee plaintiff by an
occupational therapist.Parker v. Astrue, 597 F.3d 920, 922 (7th Cir. 2010Again,Parker

involved a challenge to an ALJ’s credibilityéling, which Lavender does not directly raise in



this suit. Regardless, the Court does not thadALJ’s decision asugigesting the fact that
Lavender used a cane without a prescription wasynway suspicious or that it was even a
factor used in assessingJemder’s credibility. The ALWwas well aware of the evidence
showing the cane use. The reference that Laveaklles issue with was given in the context of
the ALJ summarizing her RFC findings, whichl eiot include the need for the use of cane
(which Lavender rightly points omtould be material to the deteimation of disability in his
case). The ALJ reasoned that while Lavendsetiua cane at the hearing and after his knee
surgeries, there is no prescription for the carteaenrmedical record nor is there a statement in

regards to the cane beingedically necessary.”Ffling No. 13-2, at ECF p. 3R. at 34.]

Contrary to Lavender’s argument, the AL&dually required toansider such evidence
in assessing the RFC. “To find that a hand-laslsistive device is medically required, there
must be medical documentation establishing #edrfor a hand-held assve device to aid in
walking or standing, and describitige circumstances for which itieeded (i.e., whether all the
time, periodically, or only in certain situatigrdistance and terrainnd any other relevant
information).” SSR 96-9psee also 20 C.F.R. § 402.35(b)(X)YSocial Security Rulings are
binding on all components of the SalcBecurity Administration.”).Before addressing the lack
of any consistent standard among the cirast$o the precise requirements of the medical
documentation necessitated under the rulingStheenth Circuit described the difference
between evidence of use and necessityripp:

In our view, the record adequatelypports the finding of no medical necessity.

The record is replete with references tgpis use of “crutches,” “a crutch,” or “a

cane,” but these mentions are traceabolehis self-reports and to physicians'

observations that haresented with an assistive devic&ven the statement of Dr.

Motiani, who in his letter to the state agency asserted matter-of-factly that Tripp

“does need a crutch,” lacks the specijiciecessary to determine whether this was
the doctor'smedical opinion or merely a restatemerft what was told to him by

Tripp.



Tripp v. Astrue, 489 F. App'x 951, 955 (7th Cir. 201@mphasis in original). Lavender
“maintains that the objectivend clinical findings summared above indicate the cane is
medically necessary.”Ffling No. 17] However, Lavender does not present any supporting
medical opinion from a source qualified to malkat determination. Lavender also does not
present any evidence that was before the ALJahall conflicts with the ALJ’s reading of the
evidence as lacking either aepcription or some other statement of medical necessity. The
ALJ’s consideration of the evidentiary dgfidoes not constite error.

D. Knee Replacement Surgery

Lavender also makes a fairly convoluted argument that the ALJ’s analysis of his need for
knee surgery was harmful error, asserting thd'adiscussion was not complete and that she
“essentially played doctor.”Ffling No. 17(citing Minnick v. Colvin, 775 F.3d 929 (7th Cir.
2015)] However, this argument lacks merito begin with, in support of her credibility
determination, the ALJ discussed that Laverfdexs found to not be a candidate for a knee
replacement due to the lack of a [sic] séyesf his osteoarthritis (Ex. 11F/81)."F{ing No. 13-

2, at ECF p. 35R. at 34.] The reason the ALJ addresses issue under credlity appears to be

because Lavender testified that he had been told by the provider that fixed his meniscus tear that
his knee was so bad that he needed a le@acement, but that he was too young for the

procedure. Hiling No. 13-2, at ECF p. 5R. at 52Filing No. 13-2, at ECF p. 6'R. at 66.]

However, Lavender does not present any directeend in the medical record that he was ever
told he needed a knee replacement. Ratlaer pkaying doctor, the ALJ relied on a doctor’s

statement that Lavender was nataamdidate for replacement due tolaf severe osteoarthritis

shown on an x-ray.Hling No. 13-13, at ECF p. 3R. at 897.] Lavender’s argument confuses

the issue by citing references to him needing to get his diabetes undecdetitelrin order to



have the second knee surgery. The ALJ was wealt@wf the arthroscopic surgery for the torn
meniscus. The Court does not follow how Laveridels the record implicitly reveals that he
does need a knee replacement anftrst instance. The ALJ did not err by failing to divine the
same, and her reliance on the medaatlence was proper.

E. Treating Specialist Opinion

Perhaps Lavender’s strongest argument isttieALJ erred in giving limited weight to
the opinions of his treating orthopedic sugeDr. Czarkowski. Lavender’'s argument invokes
the treating physician rule. Beott, the Court described that‘treating doctor’s opinion
receives controlling weight if is ‘well-supported’ and ‘noinconsistent with the other
substantial evidence’ in the record3tott v. Astrue, 647 F.3d 734, 739 (7th Cir. 201(Ljting
Punzio v. Astrue, 630 F.3d 704, 710 (7th Cir. 201Oampbell v. Astrue, 627 F.3d 299, 306 (7th
Cir. 2010). “An ALJ must offer ‘good reasons’ for discounting the opinion of a treating
physician.” Id. (citing Martinez v. Astrue, 630 F.3d 693, 698 (7th Cir. 201 Qampbell, 627
F.3d at 30k “And even if there had been soumésons for refusing to give [a treating
physician’s] assessment controlling weight, thelAtill would have been required to determine
what value the assessment did merit!” at 740(citing Larson v. Astrue, 615 F.3d 744, 751 (7th
Cir. 2010). “If an ALJ does not give a treatiqdpysician’s opinion controlling weight, the
regulations require the ALJ to consider taegth, nature, and extent of the treatment
relationship, frequency of examination, the phigsits specialty, the tyseof tests performed,
and the consistency and supportapitif the physician’s opinion.’ld. (citing Moss v. Astrue,

555 F.3d 556, 561 (7th Cir. 20020 C.F.R. § 404.1527(3

2 In general, the legal standards applied are the same regardless of whether a claimant seeks DIB
or SSI. However, separate, pabstatutes and grilations exist for DIB and SSI claims.
Therefore, citations in this der should be considered tdeeto the appropriate parallel
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The decision offers in relevant part:

The undersigned gives limited weight to the opinion of Robert Czarkowski, M.D.
(Ex. 6F/16, 17, 20, 23). He opined as to ¢l@mant's limitations in the months
following his surgery, noting significant r@gery and a reduction in the claimant's
degree of limitation. Notwithstanding, his opiheestrictions arenconsistent with

the record as a whole. He opined on saveccasions that the claimant could not
kneel, squat, or climb (Ex. 6F/5, 16, 20, 23je further opined that the claimant
could perform a sitting job with occasiorsidnding and walking as tolerated. The
objective medical evidence does not suppliois degree of limitation. Although
the claimant was found to have an antalgic gate [sic], he was noted for having good
stability, fair speed, and fair sustainability (Ex. 5F/4). Additionally, the record
show(s] that the claimant made sifycant improvement, as was noted by Dr.
Czarkowski (Exs. 6F/4, 8, 17). Accordig, the opinion of Dr. Czarkowski is
given limited weight.

[Filing No. 13-2, at ECF p. 3@R. at 35.] The ALJ’s discussi of the evidence is not ideal; it

lumps two different medical source statemengeter and gives the same explanation for both
about the weight they were given.

On the one hand, there is Dr. Czarkowsktatement that Lavender could perform a
sitting job with occasional standing and wallias tolerated. On April 10, 2013, shortly after
the injury that interrupted Lavender’s atyilto work, Dr. Czarkowski performed the

arthroscopic surgery to reipdis torn meniscus.Fjling No. 13-10, at ECF p. 34-3R. at 620-

21.] On May 14, 2013, Dr. Czarkowski, who apsovided the follow-up treatment during the
recovery phase after the surgery, opined woskriaions that Lavenderould perform a sitting
job with occasional standing and walking asrated and no kneeling, sgtting, or climbing.

[Filing No. 13-10, at ECF p. 2R. at 607.] The ALJ’s explatian that the restrictions are

inconsistent with the record as a whole shapsignificant improvement is not the most direct

way of explaining why this particait restriction is not supported.he better explation is that,

provision as context dictates. @kame applies to citationssihtutes or regulations found in
guoted decisions.
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looking at Dr. Czarkowski’'s own treatment notes, itlesar that this padular restriction was

not intended to be permanent. Subsequerdraits from Dr. Czarkowski give progressively
less restrictive limitations concerning Lavendeability to stand and walk. On June 28, 2013,
Dr. Czarkowski increased the amount of stan@ind walking to four hours in an eight-hour day,

with four hours of sitting. Hiling No. 13-10, at ECF p. 14&R. at 600.] Subsequent statements

removed any restrictions on standing and walkikegping only the posturalsgictions in place.
The treatment records supporatithe standing and walking limitation cited by the ALJ was
intended to be temporary during the recoyamgse from surgery and is not a long-term
statement of Lavender’s ability tork in conjunction with ta durational requirement of the
disability program. The ALJ'’s explanation, tlghusomewhat unclear, ssipported that limited
weight could be given this pacular statement based onveader’s improved capacity with
normal recovery from surgery.

On the other hand, there is Dr. Czarkowsg&tatement that “Mr. Lavender was released
from my care on 8/19/13 and returned to waith permanent restrictions of no kneeling,
squatting or ladder climbing and he could usérstin a limited fashion as tolerated Fil[ng

No. 13-10, at ECF p.;R. at 591.] The ALJ’s explanation for giving this statement limited

weight makes little sense. The evidenceAhé cited pertaining to the sustainability of
Lavender’s gait would be relevantcontradiction with a reducathpacity to stand and walk, but
does not apply in the context of these posturdticions. The ALJ alsoites to evidence of
improvement in Dr. Czarkowski’s records, inclugia citation to the very same page that he
gave these permanent restrictions. Dr. Kaaski was well aware of the improvement in

Lavender’s condition reflected in his own treaiteecords. Nonetheless, Dr. Czarkowski
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opined permanent postural restrictions that doappear at all unreasonable in light of the
overall record, being fairly consistewith chronic knee problems.

Moreover, the ALJ failed to address anytloé factors used to weigh opinions, which
would generally suggest that Dr. Czarkowski’'s aginvas deserving of considerable deference,
as a treating, examining specialiSee 20 C.F.R. § 404.1527(c)The ALJ failed to provide any
evidence in the explanation of the weigldttivas given Dr. Czarkowski’'s statement that
contradicts the restrictions. Furthermore, the Court is unabletéomine from that explanation
if the ALJ was even aware that Dr. Czarlsbiwas giving both temporary and permanent
restrictions during the coureé Lavender’s treatment, whicleesms to be a pretty important
consideration. The ALJ’s explatan is deficient and the Court iags that it is erroneous.

The Commissioner argues that any error wepect to the weight given Dr. Czarkowski’s
opinion is nevertheless harmlesBhe Seventh Circuit has explaththe standard by which error
can be ignored by the Court:

But administrative error may be harmless: will not remand a case to the ALJ for

further specification wherave are convinced that ¢hALJ will reach the same

result. Spiva v. Astrue, 628 F.3d 346, 353 (7th Cir.2010That would be a waste

of time and resources for both the Comnaesr and the claimant. Thus, we look

at the evidence in the record to see ifaaa predict with great confidence what the

result on remand will be. We note (yet again, §gea, 628 F.3d at 35and the

critical discussion therein}hat the harmless error standard is not, as the

Commissioner and district court seem to believe, an exercise in rationalizing the

ALJ's decision and substituting our own hypical explanations for the ALJ's

inadequate articulation.We have already concluded that the ALJ erred. The

guestion before us is now prospective—aansay with great confidence what the

ALJ would do on remand—rathé&han retrospective.

McKinzey v. Astrue, 641 F.3d 884, 892 (7th Cir. 2011)
The Commissioner presents evidence thatépresentative occupations the ALJ found

Lavender could perform do not include poskueguirements that conflict with Dr.

Czarkowski’'s permanent posturastections. The Dictionary dDccupational Titles indicates
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that for all of the representative jobs thateling, stooping, crouchingnd climbing are “not
present.” See Information clerk DICOT 237.367-018 (G.P.Q.1991 WL 672187 (Jan. 1, 2016);
cashier 11 DICOT 211.462-010 (G.P.Q.1991 WL 671840 (Jan. 1, 2016); and survey worker
clerk,DICOT 205367-0544,1991 WL 671725 (Jan. 1, 2016lavender did not respond to this
particular argument. However appears to be pretty straightfawd. In light of the evidence,
the Court finds that application of the harmlessredoctrine is appropriat The Court has great
confidence that even if the ALJ had given Drzarkowski’'s permanepbstural restrictions
controlling weight and adopted them in IRFC finding, the DOT woul indicate that the
restrictions would not precludeavender from performing the other work the ALJ found him
capable of at Step Five. Accordingly, desjitlie ALJ’s erroneous exgiation of the weight
given Dr. Czarkowski’s opinion, theourt declines to remand the claim for further proceedings.
Doing so would be unnecessary.

F. Additional Evidence Submitted to the Appeals Council

Lavender’s final argument is that the Appeatsuncil erred in determing that evidence
submitted in connection with his appeal of theJAl. decision was not new and material to his
claim. The evidence that Lavender arguasels and material to his claim is a VA
compensation and pension report, based on amieation, which was dated April 7, 2016, just
two weeks prior to the datd the unfavorable decision.

The issue of whether the Appeals Council propegjected an appeal is distinct from
whether an ALJ’s decision isigported by substantial evidendearrell v. Astrue, 692 F.3d 767,
770-71 (7th Cir. 2012) To review additional evidence, the Appeals Council must determine
whether the evidence is new and material and then:

If new and material evidence is subnittéhe Appeals Councéhall consider the
additional evidence only where it relategtie period on or before the date of the
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[ALJ] hearing decision. The Appeals Coilrshall evaluate the entire record

including the new and material evidence submitted if it relates to the period on or

before the date of the [ALJ] hearing dgon. It will then revew the case if it

finds that the [ALJ's] actiorfindings, or conclusion is contrary to the weight of

the evidence currently of record.
20 C F.R. § 404.970(b)A district court may reviewle novo whether the Appeals Council made
an error of law in applying this regulatioRerkinsv. Chater, 107 F.3d 1290, 1294 (7th Cir.
1997) If an error of law exists, remand maydyppropriate; otherwiséthe Council’s decision
whether to review is discienary and unreviewable.I'd. While this Court cannot use evidence
that was not before the ALJ to reevaluidie ALJ’s factual findingsremand may still be
appropriate if the Appeals Couhmade an error of lawFarrell, 692 F.3d at 770-71To be
added to the administrative record on app@atjience must qualify as both new and material.
Evidence is considered new if itnew to the administrative recoréarrell, 692 F.3d at 77.1
New evidence is material if it relates to the pdron or before the date of the ALJ hearing and
there is a "reasonable probability that the Atquld have reached a different conclusion had the
evidence been consideredthmidt, 395 F.3d at 742 Evidence is material only if the evidence
“speaks to the [claimant’s] condition at orftae the time of the adinistrative hearing.”Getch
v. Astrue, 539 F.3d 473, 484 (7th Cir. 2008)

The Court finds the language of the Apgge@buncil order, which lied the evidence as
received, to track the languageadf C F.R. § 404.970(l@lmost precisely (cited above),
specifying what the Appeals Council will do whenldges receive new and material evidence

relating to the peod at issue:

In looking at your case, we considered the reasons you disagree with the decision
and the additional evidence listed or #nclosed Order of Appeals Council.

We considered whether the Adminisiva Law Judge’s action, findings, or
conclusion is contrary to the weight oéthavidence currently of record. We found
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that this information does not provide a basis for changing the Administrative Law
Judge’s decision.

[Filing No. 13-2, at ECF p.;R. at 5.] The Seventh Circuiis explained that “if the Appeals

Council deemed the evidence new, material, and-titevant but denied plenary review of the
ALJ’s decision based on its conclusion ttied record—as supplemented—does not demonstrate
that the ALJ’s decision was ‘contrary to theig¥a of the evidence’-the Council’s decision not
to engage in plenary review isisgretionary and unreviewable.®epp v. Colvin, 795 F.3d 711,
722 (7th Cir. 2015{citing Perkins, 107 F.3d at 1294 In such a caséhe Appeals Council's
decision to not engage in pkery review would render the Alsldecision the only reviewable
decision of the Courtld.
However, as the Commissioner points ¢l language used by the Appeals Council
appears to be nearly identical to language the Seventh Circuit has found to be ambiguous:
Here, the Appeals Council's decision sdfiat it “considered ... the additional
evidence ... [and] found thatishnformation does not provide a basis for changing
the [ALJ’s] decision.”
We note that this text, which ofterpears in orders of the Appeals Council
rejecting plenary review, is not as clear it might be. On the one hand, it might
indicate that the Appeals Councibund the proffered new evidence to be
immaterial, but on the othdrand it might indicate thahe Council accepted the
evidence as material but found it insaiéint to require a different result.
Farrell, 692 F.3d at 771 Following precedent, the Court wittach the limited question as to
whether the evidence qualifies as material, $bahthere is a "reasonable probability that the
ALJ would have reached a different cormtin had the evidence been considerégtimidt,
395 F.3d at 742
The Court finds that the evidence is notenial under the standard. Lavender argues

that the evidence shows new problems withléit knee. However, the ALJ found and

considered a severe impairment in the bilatenaks. Lavender also asserts that the evidence
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contradicts the ALJ’s findings that he could stand walk a total of six hours in an eight hour
workday and a cane was not medically necessary. The examination itself does not appear to be

materially different than others cadered by the ALJ in the decisionEiling No. 13-15, at ECF

p. 43-56 R. at 1081-94.] The examination did revalahormal range of main of in both knees.
However, the examiner did not believe the fimgdto result in any functional loss. Muscle
strength was found to be full. There was no evidengeimfinstability in either knee. It is true
that the report reflects theivender reported using a cangukarly. However, given the
examination findings being negative for weakreasd instability, anothreeport of cane use,
even if it does provide additional clarity oretamount of use, does not change the analysis
detailed above. There is still no indication thatane is medically necessary. Moreover, when
the source was asked to comment on the impatiavender’s ability to perform any type of
occupational tasks, “such as sdary, walking,” the provider onlindicated that his ability to

climb stairs and laddergould be compromised.Flling No. 13-15, at ECF p. 5R. at 1092.]

Accordingly, the new evidence istrgufficient to require remand.
IV.  Conclusion
For the reasons set forth above, the Court finds no legal basis to reverse the ALJ’s
decision that Lavender was not disabled duringéhevant time periodTherefore, the decision
below isAFFIRMED . Final judgment will issue accordingly.

Date: 5/17/2018

R /Z/é——/

Tim A. Baker
United States Magistrate Judge
Southern District of Indiana

All ECF-registered counsel of record via email
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